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Deoember  1» 
1863. 

Matthews  against  Ogg.  ^^tsw.^' 

rpRESPASS  for  seizing  and  carrying  away  certain  ^5^%^"* 
goods  of  the  plaintiff.   There  was  a  count  in  trover,  ^^^  o"*  *>y  an 
and  a  count  for  money  had  and  received.     Pleas— not  direo^t^^ 
guilty,  not  possessed,  and  never  indebted.  special  bailiff 

under  7  Vic, 
At  the  trial  before  Wise,  J.,  in  the  November  sittings,  No.  18, 8.2, the 

1863,  it  appeared  that  the  action  was  brought  for  seizing  gJ^nribieTor 

and  selling  certain  goods  of  the  plaintiff  under  a  writ  ^^^^  ^oo©  ^y 

of  /.  >.,  against  one  Smit/i,     The  present  defendant  !^^p^ctK 

was  the  plaintiff  in  that  action.     He  had  been  living  in  ^^  °*^^®'  <*'  '^® 

Maitland  where  Smith's  liability  had  been  incurred ;  he'^eqiwar/ 

but  he  for  some  months  had  been  residing  in  Queens-  ^^^^^^  ^  *?*« 

land.     He  had  left  his  books  with  one  Brown  to  collect  emplSyed^by 

his  debts ;  and  Broivn  had  instructed  the  attorney  to  ??™®  °°®  ^° 

proceed  against  Smith,     The  attorney  commenced  an  without  his 

action  and  obtained  judgment.  He  then  issued  this  writ  ^°^T,^e^«e, 

of/,  fa,,  which  was  endorsed  to  levy  £104  4s.  2d.,  and  wards^mi^es 

got  it  directed  to  a  special  bailiff  under  7  Vic.  No  13  *^®  c^nploy- 
IT        o  *     "*  ment. 

Vol.  3 — a 
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^^^'       8ect.2V-:;^he  attorney  afterwards  instructed  the  bailiff 

Matthews    to.  follaw  two  carts  loaded  with  ^oods  for  Smtth  and 

Ooo         ^Ko.. plaintiff  (Mattheivs),BXiA  the  bailiff  accordingly 

//de&ed  the  drays,  and  ultimately  sold  all  the  goods, 

*•  .Without  distinction,  which  were  on  the  drays,  and  paid 

"••.     the  proceeds,  namely,  £291  17s.  over  to  the  attorney. 

...*■•.•*     It  appeared  that  goods  belonging  to  the  plaintiff  were 

'l"'.y        on  one  of  the  drays,  with  goods  belonging  to  Smith, 

**V*  It  was  for  this  seizure  and  sale  that  the  action  was 

brought.    Some  correspondence  between  the  defendant 

and  the  attorney  tended  to  show  that  he  ratified  and 

adopted  the  appointment  of  the  attorney  by  Brawn, 

but  in  ignorance  of  what  had  been  done  by  the  special 

bailiff. 

The  jury  found  a  verdict  for  the  plaintiff  with  £79 
10s.  damages,  and  stated  that  they  thought  that  the 
defendant  ratified  BroivvLS  act  in  placing  the  matter  in 
a  solicitor's  hands,  but  that  there  was  no  evidence  of 
his  ratifying  the  improper  act  of  the  bailiff. 

Upon  this  finding  the  learned  Judge  directed  the 
verdict  for  the  plaintiff,  on  the  ground  that  the 
defendant  was  liable— first,  by  the  employment  of  the 
attorney,  and  secondly,  by  virtue  of  the  statute,  7  Via, 
No.  13. 

December  1,  Darlev,  for  the  defendant,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  it  for  the  defendant,  on 
the  ground  that  his  approval  of  the  appointment  and 
employment  of  the  attorney  was  not  equivalent  to  an 
approval  or  adoption  of  the  acts  of  trespass,  of  the 
commission  of  which  the  defendant  was  ignorant :  and 
on  the  ground  also  that  he  did  not  adopt  or  ratify  the 
suing  out  of  the  writ  oiji.fa,,  but  only  the  bringing 
the  action. 

March  22.  The  Solicitor  General  {Pell  with  him)  showed  cause. 
The  defendant  having  ratified  the  employment  of  the 
attorney  must  be  taken  to  have  ratified  the  suing  out 
the  writ  of  fi.  fa,,  and  the  acts  done  in  executing  the 
writ.  It  is  clear  that  the  client  is  responsible  for  the 
acts  of  the  attorney,  until  he  has  sued  out  execution ; 
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Savory  v.  Ckaftman  (a).  Parsons  v.  Lloyd  (b),  ^^^- 
where  the  plaintiff  who  had  been  arrested  under  process  Mattbews 
afterwards  set  aside  for  irregularity,  brought  trespass  ^• 
against  the  execution  creditor  for  the  false  imprison- 
ment, Lord  Chief  Justice  De  Grey  says,  "  this  action 
well  lies  against  Lloyd ^  the  party  himself  who  sued 
out  this  void  writ,  as  is  clear  from  Turner  v. 
Selgate  (c)  and  many  others  which  might  be  cited;  and 
to  say  now  that  this  action  does  not  lie  against  the  party 
himself  would  be  quieta  movere**  So  in  Barker  v- 
Brahatn  (d),  it  was  never  suggested  that  the  execution 
creditor  was  not  liable.  De  Grey,  C.  J. ,  in  delivering  the 
judgment  of  the  Court,  says,  "  who  ever  procures,  com- 
mands, assists,  assents,  &c.,  is  a  trespasser ;  here  the 
client  commands  the  attorney,  the  attorney  actually 
commands  the  sheriff's  officer ;  the  real  commander  is 
the  attorney,  the  nominal  commander  is  the  plaintiff  in 
the  action — so  attorney  and  client  are  both  principals; '' 
and  in  Bates  v.  Pilling  (e),  where  an  attorney  at  the 
instance  of  a  creditor  sued  out  process  against  a  debtor 
in  the  County  Court,  and  the  attorney's  agent,  after  the 
-debtor  paid  the  debt  and  costs,  but  not  knowing  of  such 
payment,  signed  judgment  and  sued  out  execution 
under  which  the  debtors  goods  were  seized,  it  was  held 
that  both  the  creditor  and  his  attorney  were  liable  as 
trespassers  to  the  debtor.  Lq  yarntain  v.  Hooper  (f)^ 
which  was  an  action  of  trespass  against  the  sheriff,  and 
A,^  it  appeared  that  A,  had  obtained  judgment  against 
Joseph  Jarmainy  who  was  the  son  of  the  plaintiff,  and 
thereupon  issued  a  fi.  fa.  against  Joseph  Jarmam^ 
without  any  further  description,  under  which  the  goods 
of  Joseph  Jarmain  the  elder  were  taken ;  and  it  was 
held  that  the  writ  afforded  no  justification  to  the  sheriff, 
.and  that  A.  was  also  liable  in  trespass,  although  he  was 
not  proved  to  have  in  any  way  interfered  beyond  giving 
instructions  to  the  attorney  to  sue  Joseph  Jarmain^ 
the  son.     Under  the  7  Vic,  No.  13,  sect.  2  (a),  the 

{a)  11  A.  A  E.  886.  \h)  8  Wila.  841  ;  S.  0. ,  2  W.  Bl.  846. 

ic)  1  Lev.  06 :  1  Sid.  272. 

id)  3  WilB.  868 ;  8.  C,  2  W.  Bl.  866. 

{•)  4  B.  A  C.  88.  r/;  6  M  &  G.  827. 
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1864.  plaintiff  has  a  remedy  against  the  party  suing  out  the 
Matthewu    process,  as  before  the  statute  he  would  have  had 

^'  against  the  sheriff,  in  case  the  acts  complained  of  were 

done  "  under  or  in  respect  of  such  process,  or  by  color 
thereof."  As  therefore  the  defendant  having  in  hia 
hands  the  writ  against  the  goods  of  Smith,  seized  the 
goods  of  Matthews,  he  must  take  the  consequences  of 
his  mistake— the  seizure  being  manifestly  under  or  in 
respect  of  or  by  color  of  the  process. 

Sir  W,  Mannittg,  Q.C.,  and  DatUy  contra.  The 
ratification  ought  to  have  been  of  the  wrongful  act  itself,, 
or  at  all  events  after  knowing  of  such  an  act.  The  rati- 
fication of  the  appointment  of  the  attorney  does  not  in- 
volve the  ratification  of  the  unlawful  act  of  the  special 
bailiff,  of  which  he  knew  nothing.  The  Eastern 
Counties  Railivay  Co,  v.  Broom  (J?)  shows  that  to  render 
the  principal  liable,  it  must  appear  that  he  was  fully 
aware  of  the  act  intended  to  be  ratified. .  [  Wise,  J.  In 
Freeman  v.  Rosher  (c),  it  is  laid  down  that  the  principal 
is  liable  if  he  ratifies  with  knowledge  of  the  circum- 
stances, or  "  if  he  means  to  take  upon  himself  without 
enquiry  the  risk  of  any  irregularity  which  may  have 
been  committed,  and  to  adopt  all  the  acts  of  the  agent. 
The  latter  alternative  is  equivalent  to  ratifyingr  with 
knowledge,  because  the  intention  to  adopt  the  act  at  all 
events  is  the  same  as  adopting  with  knowledge."]  The 
defendant  could  not  be  deemed  the  party  suing  out  the 
process  for  the  purpose  of  the  statute,  unless  he  actually 
was  so  at  the  moment  of  its  issue ;  but  at  the  time  when 
this  process  was  sued  out  he  did  not  know  of  it,  and  he 

(a)  That  seotion,  after  empowering  any  Judge  of  the  Snpreme 
Court  to  name  and  appoint  a  person  other  than  the  sherifF,  to  whom 
the  process  of  the  Court  shall  be  directed,  enacts  that "  the  sheriff 
(although  the  same  may  be  in  fact  directed  to  himself)  shall  not  be  re- 
sponsible for  any  act  done  under  or  in  respect  of  such  process,  or  by 
color  thereof,  but  the  persons  aggrieved  by  any  such  act  shall  have  the 
same  remedy  and  right  of  action  against  the  person  to  whom  the  process 
was  directed,  or  the  person  appointed  to  execute  the  same  (as  the  case 
may  have  been),  or  against  the  party  suing  out  the  processs,  or  both 
(separately  or  jointly)  as  the  person  aggrieved  would  have  had  against 
the  sheriff,  in  case  saoh  process  had  bieen  directed  to  that  officer,  and 
the  acts  complained  of  had  been  done  by  him." 

(h)  6  Exch.  314  (c)  18  Q.  B.  780. 
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might  then  have  disclaimed  the  employment  of  the        ^^^* 
attorney,  and  the  act  was  not  either  done  in  respect  or    Matibewb 
by  color  of  the  process. 


Ogo. 


Stephen,  C.  J.  The  defendant  having  ratified  the 
employment  of  the  attorney  by  Brown,  it  is  the  same 
thing  as  if  the  defendant  had  employed  him  in  the  first 
instance  to  bring  the  action ;  but  if  the  attorney  was 
employed  for  that  purpose,  he  had  authority  without 
any  new  retainer  to  sue  out  execution.  The  writ  was 
a  proper  one,  and  if  it  had  been  executed  under  similar 
circumstances  by  the  sheriff,  that  officer  would  alone 
have  been  liable,  for  he  was  authorized  only  to  take 
the  goods  of  Smith,  But  the  7  Vic,  No.  13,  sect.  2,  {a)y 
in  case  where  the  writ  is  directed  to  or  appointed  to  be 
executed  by  the  special  bailiff,  substitutes  the  liability 
of  the  party  "  suing  out  the  process  "  for  that  of  the 
sheriff.  Then  who  was  the  party  suing  out  the  process  ? 
Practically,  the  attorney.  But  who  was  his  employer? 
Brawn,  And  Brown  alone  would  have  remained  liable, 
had  his  act  not  been  ratified,  although  done  for  the 
benefit  or  on  behalf  of  the  now  defendant.  But  the 
latter  having  recognized  and  ratified  Brown's  act  in 
so  employing  the  attorney — such  ratification  being 
equivalent  to  a  previous  command,  the  process  was 
virtually  sued  out  by  the  defendant  himself,  the 
plaintiff  in  that  suit.  Then  the  statute  steps  in  and 
makes  the  defendant  responsible  for  all  acts  done  by 
the  special  bailiff,  howsoever  illegal,  "  in  respect  of  or 
by  color  of  the  process."  And  the  wrong  seizure  here 
was  clearly  an  act  of  that  character. 

MiLFORD,  J.,  and  Wise,  J.,  concurred  {b). 

Rule  discharged. 


(a)  See  note  (a),  p.  3. 

(&)  See  ColUtt  v.  Foster,  26  L.  J.  Ex.  412. 
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March  28.        WiLLIAM    SMITH    and    HENRY    MaTTHEWS    agaiflSt 

Edward  Ogg. 

b  A*"  dB**°  nn^^  declaration  stated  that  the  defendant  had  sued 
foraeiziogand  out  a  writ  oifi.  fa.  founded  on  a  judgment  obtained 
?^f'^8  **^rtv  ^y  ^^  against  the  goods  of  one  William  Smith,  to  levy 
of  A,  andB/  £124  4s.  2d.,  besides  poundage,  &c.,  and  that  the  writ 
'*°^?  t  A  '^**  ^*®  delivered  to  one  Walter  Smith, "  to  be  executed  by 
only.heldthat  him  as  a  special  bailiff  appointed  for  that  purpose  by 
wM*x!^htW  ^^®  Honor  the  Chief  Justice,  &c..  according  to  the 
hrooght  in  the  statute,  &c.,  and  thereupon  it  became  and  was  the 
A!°and*Br^*  duty  of  the  defendant  to  take  due  and  proper  care  that 

The  first  the  writ  should  be  in  all  respects  legally  and  properly 
breaoiroi?*^'^  executed.  Breach,  that  the  defendant  wrongfully  and 
dnty,  and  unlawfully  caused  to  be  levied  and  taken  in  execution 
the^endant  ^°^®^  color  of  the  writ,  certain  goods  and  chattels  being 
hadsaedouta  the  joint  property  of  the  plaintiffs,  and  sold  the  same, 
Sainat  A-.  *^^  *^®  whole  interests  of  the  plaintiffs  herein,  instead 
and  that  the  of  the  individual  interest  of  William  Smith  in  the  goods 
iT^red^  S.  *^^  chattels,and  delivered  the  goods  and  chattels  so  sold 
to  be  executed  to  the  respective  purchasers  thereof."  A  second  breach 
epeoia?  bailiff  alleged  a  seizure  under  color,  &c.,  of  the  plaintiffs  "  of 
under?  Vic,  much  greater  value  than  was  sufficient  to  satisfy  the 
that  the  writ  and  expenses,  to  wit,  &c."     A  third  breach  alleged 

spMial  bailiff  that  he  caused  a  sale  under  color,  &c.,  of  more  of  the 
the  writ,  goods  than  was.  necessary  to  satisfy  the  writ  and 
Mizedandaold  expenses, "  to  wit,  the  whole  of  the  goods  so  levied 
A.  and  B.,  and  and  taken  in  execution,  and  therewith  caused  to  be 
delivered  levied  a  much  greater  sum  than  was  sufficient  to  pay 
parohaeers ;  and  satisfy  the  writ  and  expenses,  to  wit,  the  sum  of 
SfnT^nda^  £300."  A  fourth  breach  alleged  that  the  defendant 
their  valae,  caused  a  sale  of  the  goods  for  a  much  less  sum,  &c., 
and  also 

seized  and  sold  more  than  was  necessary  to  satisfy  the  writ.  The  second  connt  was 
for  money  had  and  received. 

The  delendant  pleaded  not  guilty,  and  not  possessed  to  the  first  coant,  and  never 
indebted  to  the  common  count,  except  as  to  £167  6s.  lOd.,  and  as  to  that  amount, 
paid  that  amount  into  Court.  The  plaintiff  joined  issue  on  the  first  three  pleas  and 
replied  to  the  fourth  plea,  taking  £157  fis.  lOd.  out  of  Court  in  discharge  of  the 
oaiises  of  action  to  which  it  was  paid  in.  Held  that  by  taking  out  of  Court  the 
money  paid  in  under  the  money  count,  the  plaintiff  waived  the  tort,  and  could  not, 
therm  ore,  recover  on  the  first  count. 


Ooo. 
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to  wit,  &c.,  than  the  same  were  really  worth,  and  for        ^^^- 
which  they  ought  to  have  been  sold  for,  and  converted       Smith 
and  disposed  of  the  money  arising  from  the  sale  to  his    ^^^^^^^ 
own   use,  by  means  whereof,  &c.     There  were   also        ^v. 
counts  for  money  had  and  received,  and  on  account 
stated. 

Pleas  to  the  first  count,  not  guilty,  and  not  possessed; 
and  a  third  plea,  except  as  to  so  much  of  the  second 
count  of  the  declaration  as  claims  £157  6s.  lOd.,  never 
indebted;  and  a  fourth  plea  as  to  so  much  of  that 
count  as  claims  £157  6s.  lOd.,  payment  into  court  of 
that  sum,  and  averment  that  the  sum  "is  enough  to 
satisfy  the  claim  of  the  plaintiffs  in  respect  of  the 
matter  herein  pleaded  to." 

The  plaintiff  took  issue  on  the  first,  second,  and  third 
pleas,  and  replied  to  the  fourth  plea,  taking  the  £157 
6a  lOd.  out  of  Court  "  in  satisfaction  and  discharge  of 
the  causes  of  action  in  respect  of  which  it  has  been 
paid  in."     Issue  thereon. 

At  the  trial  before  Wise,  J.,  in  November,  1863,  it 
appeared  that  the  defendant  had  recovered  a  judgment, 
and  sued  out  a  writ  of  y?.  /a.  against  lVi//iam  Smithy 
and  that  the  writ  had  been  directed  to  one  Waiter 
Smith  as  special  bailiff,  under  7  Vic.  No.  13,  sect.  2. 
The  bailiff  seized  goods  which  were  proved  to  be  the 
joint  property  of  William  Smith  and  Henry  Matthews, 
and  also  goods  the  property  of  Henry  Mattheivs  alone 
(a).  He  then  proceedei  to  sell  by  auction,  and  did  sell 
the  whole  goods,  not  only  Smith's  partnership  interest 
in  them,  and  delivered  them  to  the  different  purchaseis. 
The  proceeds  of  the  sale  amounted  to  £291  7s.  6d.  It 
was  for  the  seizure  and  sale  of  these  partnership  goods 
that  the  present  action  was  brought  The  above  facts 
having  been  proved,  the  learned  Judge  enquired  of  the 
Solicitor  General,  who  appeared  for  the  plaintiffs,  how 
they  could  maintain  the  action  on  the  first  count,  which 
was  for  a  breach  of  duty,  and  complained  of  the  sale  as 
a  tort,  when  they  had  taken  out  of  the  Court  the  money 
paid  in  by  the  defendant  under  the  second  count,  which 

(a)  See  laei  case. 


SUPREME  COURT  REPORTS. 


1864. 

Smith 

nnd 

Matthews 

V. 

Ooo. 


March  28. 


treated  the  same  sale  as  legal,  and  complained  of  the 
defendant  keeping  in  his  hands  the  proceeds  of  such 
sale.  After  argument,  the  learned  Judge  directed  a 
nonsuit,  holding  that  the  plaintiffs,  by  taking  out  of 
the  Court  the  £157  6s.  lOd.  paid  in  by  the  defendant, 
had  thereby  recognised  the  sale  and  waived  the  tort 
entirely,  and  reserved  leave  to  the  plaintiffs  to  move  to 
enter  the  verdict  for  £100  17s.  8d.  upon  the  common 
counts,  being  the  balance  of  the  proceeds  of  the  goods, 
if  the  Court  should  think  that  they  were  entitled  to 
recover  thereon ;  and  also,  to  enter  a  verdict  on  the 
first  count  for  such  amount,  not  exceeding  £600,  as  the 
Court  may  think  fit,  the  jury  having  assessed  the  value 
of  the  goods  at  £500. 

A  rule  nisi  accordingly  having  been  obtained. 

Sir  W,  Manning,  Q.  C,  for  the  defendant,  now 
showed  cause.  The  taking  out  of  Court  the  money  paid 
in  on  the  count  for  money  had  and  received,  was  a  clear 
waiver  of  the  tort.  The  plaintiffs  could,  if  they  pleased, 
waive  the  tort,  and  adopt  the  sale,  and  sue  for  the  pro- 
ceeds of  the  sale  as  money  received  to  their  use.  If, 
before  the  action,  the  two  plaintiffs  had  applied  to  the 
bailiff,  or  to  this  defendant,  for  the  surplus  proceeds  of 
the  sale  over  and  above  the  amount  of  the  execution, 
and  the  defendant  had  paid  the  money  to  them,  could 
they  afterwards  have  sued  for  the  tort  ?  What,  then, 
is  the  difference  practically  now,  where  the  plaintiffs 
have  taken  and  accepted  the  sum  paid  in  as  money 
received  by  the  defendant  to  their  use  ?  Surely  that 
is  a  waiver  of  the  toi-t.  It  is  submitted,  also,  that  there 
is  a  misjoinder.  Smith  has  no  right  of  action,  because 
the  whole  property  of  the  partners  were  sold,  instead 
of  his  undivided  interest.  How  can  Smith  and 
Matthews  complain  of  the  sale  when,  as  against  Smith, 
it  was  a  lawful  sale.  It  was  the  bailiff's  duty  to  sell 
Smithes  undivided  interest,  and  the  effect  of  the  sale  was 
only  to  pass  the  property  to  that  extent ;  and  the  sale  as 
to  Matthews  had  no  legal  operation  at  all.  [  Wise,  J. 
The  sheriff  had  no  authority  to  sell  any  of  the  goods  at 
all,  but  only  an  undivided  moiety  in  them,  and  the 
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purchaser  would  become  a  partner  with  the  other        186*» 
tenant  in  common ;   "  but  if,"  says  Lindley  (a),  citing       smith 
Mayhew  v.  Herrick,  "  the  sheriff  sells,  not  the  share  of         •nd 
the  execution  debtor,  but  the  goods  themselves,  he  is  v. 

accountable  at  law  to  the  solvent  partners  for  so  much       0^« 
of  the  proceeds  of  the  sale  as  is  proportional  to  their 
share  in  the  partnership."]     As  by  the  sale  the  tenancy 
in  common  between  Mattliews  and  Smith  was  at  an 
end,  how  can  they  now  jointly  sue  ? 

The  Solicitor  General  for  the  plaintiff.  The  taking 
out  of  Court  of  the  money  paid  in,  was  in  full 
satisfaction  of  the  cause  of  action  in  the  second  count. 
Therefore,  there  was  no  issue  or  question  on  that  count. 
But  the  claims  here  are  not  inconsistent,  and  the 
plaintiffs'  admission  on  the  latter  was  no  evidence 
against  them  on  the  first  count.  [Stephen^  C.  J.  The 
£157  paid  in  was  taken  out  in  "  satisfaction  of  the 
cause  of  action,"  stated  in  the  second  count.  But  in 
their  replication  to  a  previous  plea,  the  plaintiffs  join 
issue  on  the  defendant's  denial  that  he  owed  more  than 
£157,  so  that  there  was  an  issue  raised  on  the  second 
count.]  In  Gould  v.  Oliver  (b),  the  first  count  of  the 
declaration  sued  for,damages  for  improper  stowage  by 
the  defendant,  and  the  second  count  went  for  general 
average,  on  the  ground  that  the  goods  had  been 
necessarily  thrown  overboard,  the  stowage  being 
proper,  and  it  was  held  that  although  the  plaintiff 
accepted  in  full  satisfaction  the  money  paid  into  Court 
on  the  second  count,  he  might  still  recover  on  the  first 
count;  and  that  the  defendant  could  not  read  the 
second  count  and  proceedings  thereon  to  the  jury,  as 
<5onclu8ive,  or^is  any  evidence  to  negative  any  allegation 
on  the  first  count.  [  Wise,  J.  There  the  defendant 
wanted  to  use  it  to  prove  a  fact,  and  to  show  how  the 
plaintiff  himself  had  alleged  the  fact  to  be ;  here  it  is 
proposed  to  use  the  pleadings  on  the  second  count,  not 
to  throw  any  light  on  the  facts,  but  to  show  how  the 
facts  have  been  treated  by  the  plaintiffs.  The  question 
-could   not   have   arisen    before    the    Common    Law 

(a)  Od  Partnership,  p.  587. 

(h)  2  M.  &  G.,  208  ;  S.  P.,  FUher  v.  Aide,  8  M.  &  W.  486. 
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1864.        Procedure  Act  enabled  counts  in  contract  and  tort  to 

gjjPPH       be  joined.]     The  taking  of   the  money  out  of  Court 

and        can  be  at  most  only  aa  admission,  or  a  waiver,  if  it  be 

y      '    one^to  the  extent  of  the  sum  taken  out.     [Stephen,  C.  J. 

Ogg.        The  difficulty  is  that  the  plaintiff  in  the  same  breath 

in  which  he  accepts  the  money,  says  that  he  means  to 

proceed  for  the  tort.     How,  then,  does  he  waive  the 

same   tort?]      Steavenson   v.  Berwick  (a),    Valpy  v.' 

Sandars  (b),  Brewer  v.  Sparrow  (c),  Parker  v.  Pistor 

(d)y  and  Chapman  v.  Koops  (e),  were  referred  to. 

Both  the  plaintiffs  having  been  interested  in  the 
goods  when  seized,  both  must  sue  (f).  The  sheriff 
cannot  seize,  even  where  he  seizes  an  undivided  and 
unknown  interest  of  the  one  partner,  an  excessively 
unreasonable  quantity  of  goods.  At  all  events  he  has 
no  right  to  sell  for  more  than  the  amount  of  the  debt. 
Both  parties  were  therefore  injured,  and  so  might  sue, 
although  differently  interested.  Nor  could  he  sell  the 
goods,  but  only  Smith's  undivided  interest  in  them. 
[Stephen,  C.  J.  Only  Matthews,  however,  it  would 
seem,  was  injured  by  this  (g).^  He  also  referred  to 
Bleaden  v.  Hancock  (h). 

Stephen,  C.  J.  The  sheriff  or  special  bailiff  in  this 
case  was  bound  to  seize  the  whole  of  the  partnership 
effects,as  accounts  must  be  taken  of  the  whole  before  the 
share  of  each  partner  can  be  ascertained.  But  he  had  no 
right  to  sell  the  corpus  of  the  goods  seized,  but  only  the 
undivided  interest  of  the  debtor — whatever  the  interest 
of  the  execution  debtor  might  turn  out  to  be;  and  by 
such  sale  the  vendee  would  have  become  tenant  in 
common  with  the  solvent  partner,  and  the  partnership 
qua  the  execution  debtor  would  have  been  dissolved. 
By  the  sale,  therefore,  that  took  place  on  this  occasion,, 
he  committed  a  wrong.  He  sold  the  corpus  of  the 
property  of  the  partnership,  and  therefore  what  did 
not  belong  to  the  execution  debtor— and  he  moreover 

(a)  1  Q.  B.,  164.  (h)  6  C.  B..  887  ;  17  L.J.  C.  P.,  249. 

(c)  7  B.  &  C,  310.        (d)  3  B.  A  P.,  288. 

(e)  Id.,  289.  (f)  See  2  Wnia.  Saanda.  116,  d.  (2). 

(g)  See  Johnson  v,  Evaru,  7  M.  <fe  G.,  240. 

(h)  4  0.  &  P.,  152. 
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delivered  possession  of  the  goods  to  the  several  ^Q^- 
vendees.  But  at  the  moment  of  that  act  being  Smith 
committed,  both  partners  were  lointly  owners  of  the    ,,  *"^ 

I&ATTIUtWS 

goods.     The  property  in  them  was  not  changed  by  v 

the  seizure,  though  the  sheriff  had  a  special  property,  ^°®- 
by  his  possession,  as  against  any  mere  wrong  doer. 
When  the  sale  took  place,  the  execution  debtor  was 
interested  that  no  more  than  his  interest  should  be 
sold.  Had  his  interest  only  been  sold,  the  solvent 
partner  might  have  bought  in  such  interest.  As  there- 
fore a  wrong  was  done  by  the  sale  of  the  goods  of 
Matthews  and  Smith,  and  at  the  moment  of  the  sale, 
therefore  Matthews  and  Smith  may  jointly  sue  in 
respect  of  that  illegal  sale. 

Secondly,  the  plaintiffs  nevertheless  had  their  option 
either  to  treat  the  sale  strictly  as  a  wrong,  in  which 
case  they  would  be  entitled  to  the  value  of  the  goods 
wrongfully  sold,  or  to  waive  the  tort  and  consider  the 
produce  of  the  sale  as  their  property ;  and  we  think 
that  by  taking  the  money  paid  in  under  the  money  count 
out  of  Court,  the  plaintiffs  have  waived  the  tort  in- 
defeasibly,  especially  as  when  so  doing  they  take  issue 
on  the  defendant's  allegation  that  no  more  was  due. 
It  appearing  that  in  fact  the  sum  paid  in  represented 
only  the  amount  of  the  balance  of  the  proceeds  after 
deducting  the  amount  of  the  levy  authorized  by  the 
writ,  we  direct  that  a  verdict  should  be  entered  for  the 
plaintiffs,  pursuant  to  the  leave  reserved,  for  the  latter 
amount  in  addition ;  for  the  defendant  here  can  have 
no  more  right  to  retain  a  portion  of  the  proceeds  of  the 
illegal  seizure,  as  against  these  plaintiffs,  than  if  the 
claim  had  been  solely  under  the  first  count. 

MiLFORD,  J.,  and  Wise,  J.,  concurred. 
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March  11.  Tate  against  GOODLET. 

Practice  as  to  fTlHIS  was  an  action  to  recover  damages  for  the  loss 
cSVries^cS^  sustained  by  the  plaintiff  by  the  death  of  her  bus- 

twelve,  band,  while  in  defendant  s  employment,  caused  by  the 

breaking  of  some  steam  machinery  in  the  saw  mills  of 
the  defendant.  The  first  count  of  the  declaration 
alleged  the  injury  to  have  been  caused  by  the  insecure 
state  of  the  house  in  which  the  machinery  was  standing; 
and  the  second  count,  by  the  machinery  itself  being 
insecure. 

Dariey,  for  the  plaintiff,  moved  for  the  jury  of  twelve 
common  jurors. 

Stephen,  for  the  defendant,  opposed  the  application, 
and  asked  that  the  jury  might  be  made  special,  as  the 
pleadings  showed  that  difficult  questions  of  law  and 
fact  were  likely  to  arise  at  the  trial. 

Darley  in  reply.  The  plaintiffs  poverty  will  be  con- 
sidered by  the  Court  as  a  reason  why  a  common  jury 
should  be  ordered  rather  than  a  special,  as  the  trial  was 
in  that  case  attended  with  less  expense.  It  was  decided 
by  his  Honor  Mr.  Justice  Wise^  in  Chambers  (a),  in 
Fitch  V.  Liverpool  and  London  Fire  and  Life  Insurance 
Company,  that  the  party  who  succeeds,  is  by  the  act 
entitled  "  as  costs  in  the  cause "  to  the  costs  of  any 
extra  allowance  ordered  by  the  Judge  under  15  Vic, 
No.  3  sect.  2 ;  and  this  rule  was  held  to  apply  in  a  case 
which  lasted  several  days,  although  the  case  had  been 
protracted  entirely  by  the  trial  of  an  issue  upon  which 
that  party  failed. 

The  present  case  is  very  like  that  of  Thompson 
v.     The    Commissioner  of  Railways  (d),  in   which, 

(a)  December,  1863. 

(b)  April  7,  1863.  In  the  ca«e  referred  to,  the  plaintiff  applied 
for  a  common  jury  of  twelve,  which  the  defendant  opposed ;  the 
affidavit  of  the  latter  stated  that  the  cauae  of  action  was  for  injariefl 
caused  to  the  plaintiff's  wife,  throush  the  alleged  carelessness, 
negligence,  and  improper  conduct  of  the  defendant;  that  the  defendant 
had  pleaded  not  guilty,  and  that  he  was  of  the  class  of  special  jurors. 

Per  Curiam.  The  onus  lying  on  the  defendant  of  showing  that 
a  special  jury  ought  to  be  granted,  and  there  not  appearing  to  be  in 
issue  any  question  of  skill,  or  science,  or  difficulty,  the  application 
will  be  granted. 
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although  the  difficult  question  of  contributory  negli- 
gence was  in  issue,  and  the  defendant  was  the 
Commissioner  of  Eailways,  the  Court  granted  the 
application  of  the  plaintiff  for  a  conunon  jury  of  twelve, 
notwithstanding  the  opposition  of  the  defendant,  who 
wished  it  to  be  made  special.  It  must  be  admitted 
that  questions  of  engineering  may  arise  in  this  case. 

Per  Curiam,  The  order  will  be,  that  this  case  be 
tried  by  a  jury  of  twelve  persons,  from  the  class  of 
special  jurors.  It  is  admitted  that  difficult  questions 
of  law  and  fact  will  arise,  which  require  powers  more 
likely  to  be  possessed  by  special  jurors.  The  poverty 
or  wealth  of  the  plaintiff  is  immaterial. 

Order  accordingly. 
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Tate 

GOODLET. 


Graham  against  Commissioner  of  Railways. 

ISAACS  for  the  plaintiff,  applied  for  a  common  jury 

of  twelve. 

The  Solicitor  General  contra,  asked  that  it  might  be 

made  special.     It  was  an  action  for  breach  of  contract, 

and   no    affidavit   had  been   filed  on  behalf  of   the 

defendant. 

Per  Curiam.     In  this  case,  as  in  Thompson  v.  The 
'  Commissioner  of  Railways,  there  is  nothing"  shown  to 
take  the  case  out  of  the  general  rule.     It  is  a  mere 
question  of  contract. 


March,  24. 
1864. 


Nash  against  The  Bank  op  New  South  Wales.        March  24 

TSAA  CS  for  the  defendants,  applied  for  a  special  jury 
of  twelve.  It  was  an  action  against  the  bank  for 
dishonoring  the  plaintiff's  cheque  for  £2,400 ;  and  it 
was  sworn  that  difficult  questions  of  law  were  likely  to 
arise ;  that  the  defence  was,  that  a  cheque  for  £2,400, 
bearing  the  name  of,  and  purporting  to  have  been  drawn 
by,  the  plaintiff  on  the  defendants,  and  paid  by  them  to 
the  bearer  thereof,  and  charged  to  the  plaintiff's 
account  in  the  defendant's  books,  was  not  a  forgery. 
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1864.       as  alleged  by  the  plaintiff;    that  there  would  be  a 

Nash        comparison  of  handwritings^  and  that  the  character  of 

-^    J^'         the  plaintiff  was  involved. 
The  Bank  of  ^ 

Wales.  Shef^ard  for  the  plaintiff,  opposed  the  application. 

Per  Curiam, 

Application  granted. 


^^SwT'**  Waterson  agaifist  Barclay. 

THE  declaration  stated  that  the  plaintiff  had  pur- 
traoted  to  chased  from  one  White  a  farm  known  as  Whitens 

sell  some  farm,  containing  47  acres,  more  or  less,  upon  which 
plaintiff!  upon  f^^m  the  defendant  had,  or  claimed  to  have,  a  charge 
which  the  de-  for  money  advanced  by  him  to  White  \  and  that  one 
some  claim.  ^^  *^®  conditions  of  the  purchase  by  the  plaintiff  was 
The  defendant  that  the  farm  should,  previous  to,  or  contemporaneous 
pldntiff  a*  with,  the  payment  by  the  plaintiff  of  the  purchase 
written  money,  be  conveyed  to  the  plaintiff  with  a  genuine 

following  good  and  perfect  title  thereto.  It  then  averred  that 
ft^R*  '"t"  ^  the  defendant,  with  knowledge  of  the  premises,  made, 
hereby  guar-  signed,  and  delivered  to  the  plaintiff  the  following 
antee  a  gen-  memorandum  : — "  Eden,  Ist  October,  1860.  I,  George 
the  farm  Barclay^  do  hereby  guarantee  a  genuine  title  to  the 
w^w*ni^^  farm  purchased  by  Mr.  William  Waterson  from 
plaintiff),  William  White,  of  Bega,  containing  47  acres,  more  or 
from  WMu,  j^gg^  ^^^^  known  as  White's  farm,  in  consideration  of 
Ac,  and  his  causing  to  be  placed  to  my,  or  in  the  Commercial 
^nuu't^t  T^^^K  Sydney,  at  once,  the  amount  of  balance  of 
in  considera-'  purchase  money,  £480.  George  Barclay. '^ 
SSwiuRtobe  After  identifying  the  persons  named  in  the  memo- 
placed  to  my  randum  with  the  plaintiff  and  defendant,  the  declaration 
Commercial  stated  that  the  plaintiff  did  at  once  place  to  the  def end- 
Bank,  Sydney,  ant's  credit  in  the  Commercial  Bank,  Sydney,  the  sum 
amoant  of  of  £480,  and  averred  the  fulfilment  of  all  conditions 
pnroliaee  ^^  precedent.  Breach,  that  "  neither  has  a  genuine  title, 
which  was  nor  any  title  been  made  to  the  farm  so  purchased, 
signed  by  the 
defendant. 

Held  that  the  only  promise  contained  in  this  instrument  was,  that  the  defendant 
would  gnarantee  that  WMU  should  have  a  good  and  valid  title,  and  should  bo  in  a 
position  to  convey — ^but  not  that  WtdiU  would  execute  a  conveyance  to  the  plaintiff. 
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&c.,  either  by  the  defendant  or  by  any  other  person,         l^W. 
and  that  the  defendant  had  refused  to  perform  and     Watbbsoh 
fulfil  the  guarantee  so  made  by  him — nor  has  the  farm  ^• 

been  conveyed  to  the  plaintiff  with  a  genuine,  good, 
and  perfect  title  thereto,  or  at  all,  whereby,  &c. 

Demurrer  and  joinder. 

Darley  in  support  of  the  declaration.  The  Court 
will  endeavour  to  discover  and  carry  into  effect  the 
mutual  intention  of  the  parties  to  this  instrument ;  but 
if  the  words  are  ambiguous,  it  will  construe  them  most 
strongly  against  the  party  who  gave  the  instrument. 
This  principle  has  been  frequently  held  to  apply  in  the 
case  of  guarantees;  MasQu  v.  Prtichard(a),  Hargreave 
V.  Stnee  (b).  In  the  case  of  a  guarantee,  as  in  the 
case  of  a  charter  party  or  other  mercantile  instrument, 
the  Court  will  look  at  the  subject  matter,  and  will  not 
be  restrained  to  such  nicety  of  construction  as  is  the 
case  with  regard  to  conveyances,  pleadings,  or  the  like; 
Cockburn  v.  Alexander  (c).  The  plaintiff  complains 
that  he  can  neither  get  the  money  he  paid,  or  the  con- 
veyance he  bargained  for.  The  genuine  title  that  the 
defendant  guaranteed,  must  mean  a  genuine  title  to  be 
vested  in  the  plaintiff,  and  that  must  be  by  conveyance, 
and  not  a  genuine  title  in  Whtie,  Upon  a  true  con- 
struction of  the  guarantee,  taken  in  connection  with 
the  several  allegations  in  the  declaration,  the  defendant 
promised,  in  consideration  of  the  plaintiff's  paying  to 
the  defendant  the  balance  of  the  purchase  money  for 
the  farm,  in  discharge  of  the  defendant's  claim  upon 
the  same,  that  a  genuine  title  in  the  farm  should  become 
vested  in  the  plaintiff.  Fowkes  v.  Manchester  and 
London  A,  Co.  (d),  The  Eastern  Co.  R.  v.  Marriage (e), 
and  Broom's  Legal  Maxims  (f),  were  referred  to. 

Stephen,  who  appeared  to  support  the  plea  and  the 
demurrer  to  the  declaration,  was  not  called  upon. 

(a)  12  EMt  227.  (&)  6  Bing.  241. 

{e)  6  0.  B.  814.  (d)  32  L.  J.  Q,  B.  163. 

(«)  31  L.  J.  Ex.  73,  86.  (/)  p.  632. 


V. 

Babolat. 
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1^^-  Stephen,  C.  J.     I  am  so  clearly  of  opinion  that  the 

Watbbson  declaration  is  bad  that  I  do  not  think  it  is  necessary  to 
consider  the  plea.  This  document  does  not  appear  to 
me  to  be  a  mercantile  instrument  or  guarantee,  to 
which  any  other  than  the  ordinary  rules  of  construction 
ought  to  be  applied,  although  if  such  rules  had  been 
resorted  to,  my  opinion  would  have  been  the  same. 
It  is  a  simple  unilateral  promise  which  need  not  have 
been  in  writing  under  the  statute  of  frauds.  White 
sold  some  land  to  the  plaintiff;  but  what  was  the 
purchase  money,  and  whether  any  of  it  or  how  much 
was  still  due  does  not  appear.  The  defendant  says, 
"  I  have  a  claim  for  £480,  the  balance  of  the  purchase 
money  "  (all  but  that  amount  having  either  been  paid 
or  ascertained) ;  "  pay  me  that  amount,  and  I  will 
guarantee  a  genuine  title.'^  I  am  of  opinion  that  the 
only  promise  made  by  him,  was  that  White  had  a  good 
and  valid  title,  and  so  should  be  in  a  position  to  convey. 
Why  should  he  say  or  do  more  ?  How  could  he 
guarantee  that  White  would  convey  to  the  plaintiff  ? 
It  strikes  me  that  that  was  the  contract  between  these 
parties.  In  thus  construing  the  agreement,  I  have 
got  rid  of  the  difficulty  introduced  by  the  word  "his,^' 
-and  the  question  whether  the  person  intended  to  be 
referred  to  was  the  plaintiff  or  White.  The  expression 
is  ambiguous ;  but  I  have  assumed  that  the  plaintiff 
was  the  person  to  whom  or  in  whose  favor  this  promise 
was  made ;  but  it  seems  to  me  that  the  plaintiff  must 
fail,  unless  he  can  show  some  breach  of  the  warranty 
that  the  vendor  White  had  a  good  title  to  this  land. 

Wise,  J.  I  am  of  opinion  that  this  document  is  not 
to  be  construed  as  a  mercantile  instrument,  if  more 
latitude  is  allowed  in  interpreting  such  instruments. 
This  is  an  ordinary  agreement.  I  have  considered  the 
position  of  these  parties  upon  the  facts  disclosed  upon 
this  declaration,  and  it  appears  that  there  being  a  con- 
tract of  sale  between  the  plaintiff  and  White,  this  docu- 
ment was  given ;  and  it  seems  to  me  to  be  a  guarantee 
not  that  a  conveyance  should  be  executed,  but  that  the 


V. 

Bakclat. 
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vendor  had  a  good  title.  The  natural  meaning  of  it  1863. 
would  be  that  the  vendor  had  a  good  title  by  which  he  waterson 
was  able  to  convey,  or  that  the  conveyance  when  exe- 
cuted by  him  would  be  valid.  Why,  when  the  de- 
fendant had  no  power  to  compel  him  to  execute  a  con- 
veyance, should  he  guarantee  that  he  would  do  so  ?  It 
seems  to  me  improbable  that  he  would  undertake  what 
he  could  not  enforce.  But  under  the  circumstances  he 
undertakes  that  a  good  title  should  be  made  to  this 
property. 

Judgment  for  the  defendant. 


MoBT  and  others  against  Hughes  and  others.  March  ii, 

lo64. 

THIS  was  an  appeal  from  the  Metropolitan  District  Jv'l^/^fdtiir 

Court.  defendants 

The  plaint  was  for  interest  and  on  an  account  stated,  seyenl  de- 

the  particulars  being  "for  interest  at  9  per  cent,  on  n»nd8,andno 

t         t         t   I*      t  i.-flr.!  ^,  compliance  or 

money  due  by  defendants  to  plaintiffs,  between  17th  reply,  the 

September,'  1861,  and  2l8t  May,  1862,  £33  12s.''  S^^ving 

It  appeared  that  the  defendants  had  overpaid  to  the  SJe^^ouid 

plaintiffs  £560,  on  17th  September,  1861.     After  two  inBiston 

or  three  demands  for  the  amount,  and  no  compliance  or  defaSaiits'*^^ 

reply,  the  plaintiffii  wrote  on  8rd  January,  1862,  as  etiii  neglected 

follows :— '*  We  much  regret  that  the  sum  of  £560,  paid  J^X/ofto 

by  us  in  error  to  the  trustees  of  the  late  Mrs.  Terry's  anbwer  the 

estate,  on  the  17th  September  last,  has  not  been  refunded,  {^t^they  ^t** 

We  applied  for  it  on  the  23rd  October  last,  and  the  paid  the  prin- 

delay  has  occasioned  great  loss  of  interest,  besides  much  tb^int^t?^ 

annoyance,  in  having  such  a  transaction  open  in  our  Halt;  that  the 

books.    Our  object  in  addressing  you,  is  to  inform  you  Sit^^derThe 

that  we  shall  look  to  the  trustees  for  bank  interest  on  circimBtanoeB, 

the  amount,  and  that,  disagreeable  as  may  be  the  con-  cover  the  inte- 

sequences,  if  the  amount  be  not  paid  by  Monday  next,  ^^^  although 

1    11   t  n   J    i.        J      X  1.  r       •*  under  5  Vic, 

we  shall  be  compelled  to  adopt  such  measuros  for  its  no.  9,  sect 

recovery  as  our  solicitor  may  recommend."     The  de-  ^^^^^i^Q^^iF 

fondants  still  neglected  to  repay  the  money  or  to  answer  fit,mighthave 

the  letter.    On  the  17th  January,  1862,  the  defendants  g^'^^^J^J 

B — 3  the  pvinoipal. 
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MOBT 

and  othora 

V. 
HUOHES 

aT)d  othors. 


wrote,  stating  that  **  if  the  said  sum  of  £560  be  not  re- 
funded to  ns  in  all  next  week,  together  with  bank  in- 
terest,  the  trustees  will  oblige  ns  to  hand  it  over  to  onr 
solicitor  for  recovery." 

On  the  2l8t  May,  1862,  the  sum  of  £560  was  repaid 
to  the  plaintiffs,  the  latter  refdsing  at  first  to  accept  it 
without  the  interest  being  paid,  and  at  length  only  re- 
ceiving it  under  protest.  The  plaintiffs  then  sued  the 
defendants  in  the  District  Court  for  the  interest.  At 
the  trial,  the  above  facts  having  been  proved,  the  de- 
fendants contended  that  no  contract  for  the  payment  of 
interest  was  made  out. 

The  appeal  case  then  stated  that  the  learned  District 
Court  Judge  who  tried  the  case,  **  held  that  an  agreement 
to  pay  interest  from  the  date  of  the  letter  of  the  3rd 
January,  1862,  might  be  implied  from  the  actings  of  the 
parties,  holding  that  the  nonpayment  of  the  said  sum, 
after  notice  by  plaintiffs  that  interest  would  be  claimed, 
amounted  to  an  assent  by  defendants  to  pay  such  interest 
as  long  as  they  should  hold  the  money.  The  Judge 
accordingly  gave  a  verdict  for  £18,  being  for  interest 
from  the  date  of  such  letter  until  the  date  of  repayment. 
The  question  for  the  opinion  of  the  Supreme  Court 
is,  whether  the  Judge  was  right  in  so  holding  or  in 
finding  the  verdict.'* 

Stephen  for  the  appellant.  There  was  no  contract 
between  these  parties ;  no  contract  by  the  plaintiffs  to 
allow  this  money  to  remain  in  the  defendants'  hands,  or 
by  the  defendants  to  accept  such  loan  and  pay  interest. 
The  twenty-third  section  of  the  Act  for  the  better  Ad- 
vancement of  Justice  (a),  provides  that  ^^upon  all  debts 
or  sums  certain,  to  be  recovered  in  any  action,  the  jury 
may,  on  the  trial  of  any  issue,  if  they  think  fit,  allow 
interest  to  the  creditor  at  a  rate  not  exceeding  8  per  cent, 
from  the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  giving  notice  to  the  debtor  that  interest 
would  be  claimed  from  the  date  of  such  demand."  But 
that  statute  can  apply  only  to  cases  where  the  principal 

(a)  5  Vic,  No.  9. 
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sum  is  reoovered  in  an  action,  and  the  interest  is  given 
by  the  jnry  as  damages. 

iBoaes  for  the  respondent.  The  letters  amounted  to 
notice  to  the  defendants  that  if  they  continued  to  hold 
the  money,  it  would  be  subject  to  this  charge,  and  the 
defendants  retained  the  money  under  this  implied  con- 
dition. The  words  of  the  statute  expressly  give  this 
right  to  the  plaintiff.  [Stephen,  0.  J.  It  may  be  that 
when  once  the  action  has  been  brought,  the  plaintiff  has 
an  inchoate  right  to  the  interest  under  the  statute ;  and 
so  if  the  principal  was  paid  into  Court  he  might  reply 
damages  uUra.]  At  the  trial,  there  was  no  application 
for  a  non-suit ;  and  it  must  be  taken  that  the  verdict 
was  given  by  the  Judge  upon  the  facts  before  him,  and 
is  not  therefore  matter  for  appeal.  He  referred  to  Lucy 
y.Mouflet  (a). 

Stsphbn,   C.  J.    The  question  submitted  to  us  is, 
whether  on  the  evidence  before  the  Judge  there  was  any 
case  to  go  to  the  jury  ?  and  on  that  question  of  law  I  am 
of  opinion  that  the  learned  Judge  was  mistaken.    If  it 
was  intended  to  raise  the  question  whether  the  learned 
Judge  had  drawn  an  inference  which  he  had  no  right  to 
draw,  it  should  not  have  been  sent  to  us.    The  case  cited 
is  clearly  distinguishabla    In  that  case  the  plaintiff  sold 
some  cider  to  the  defendant,  which,  when  delivered  and 
tapped,  was  found  to  be  unfit  for  use.    The  defendant 
at  once  wrote  to  the  plaintiff  that  the  little  he  had  sold 
was  complained  of,  and  that  if  it  continued  to  be  so,  he 
should  have  to  return  it    No  notice  of  this  letter  was 
taken  for  about  a  month,  during  which  time  the  de- 
fendant was  trying  to  sell  it,  and  found  it  unsaleable. 
He  then  wrote  to  the  plaintiff,  proposing  to  return  it. 
The  plaintiff  having  refused  to  accept  it,  sued  for  the 
price,  and  it  was  held  that  as  the  plaintiff  did  not  answer 
the  letter,  and  dissent  from  the  defendant's  proposition 
to  continue  to  try  the  cider  and  see  if  it  was  saleable,  he 
must  be  taken  to  have  acquiesced,  and  to  have  therefore 

(a)  29  L.  J.  Ex.  110. 
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MOBT 

and  others 

V. 

HUGHBS 

and  others. 
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MOBT 

and  others 

V. 
HUGHIB 

and  others. 


waived  his  strict  legal  right  to  reoover  for  the  whole. 
In  the  present  case  it  appears  that  the  plaintiffs  over- 
paid the  defendants  a  large  sum  of  money ;  and  after 
two  or  three  demands,  and  non-compliance  or  reply,  the 
plaintiffs  wrote  and  gave  notice  that  they  should  insist 
upon  the  payment  of  interest  The  defendants  neglected 
to  pay  or  to  answer  the  letters.  At  last  they  paid  the 
principali  but  not  any  interest ;  and  that  amount  accord- 
ingly was  sued  for  in  the  present  action  in  the  District 
Court  The  learned  Judge  held  that  the  defendants' 
delay,  after  the  course  taken  by  both  parties,  was  evi- 
dence of  a  contract  by  the  defendants  to  pay  interest 
I  think  that  there  was  no  evidence  of  any  such  contract 
at  all.  The  defendants  may  have  received  this  money  as 
trustees,  and  it  may  have  been  divided  among  those 
interested,  so  that  the  trustees  might  not  have  been  able 
at  once  to  replace  the  funds. 

I  am  of  opinion  that  the  plaintiffs  are  not  entitled  to 
interest  at  all.  And  although  the  jury,  if  they  think 
fit,  may  give  interest  in  an  action  for  the  principal  under 
the  statute,  I  should  much  doubt  if  the  debtor  has  paid 
the  principal  without  interest  before  action  brought 
whether  the  question  could  go  to  the  jury. 

Wise,  J.,  concurred. 


Wallaok  and  another  against  A'Teak. 

A.  bonght  A  SSUMPSIT  on  an  overdue  bill  of  exchange  drawn, 
goods  ^  the  j\.  12th  June,  1863,  by  the  plaintiffs  upon,  and 
at^^e  re(rae6t  accepted  by,  the  defendant,  and  not  paid, 
of  the  defeo-  pj^^,  that  the  defendant  accepted  the  bill  solely  at  the 
plaintiff  gave  request  of,  emd  for  the  accommodation  of,  the  plaintiffs, 
three^^o  ^Ss.  ^  '^^*  Otherwise ;  and  that  there  never  wm  any  value 
andafterwaxda  or  consideration  for  such  acceptance  by  the  defendant 
the  defendant  t  thftrpon 

accepted  ahUl  ^^^®  luereou. 
of  exchange  at 

three  months  for  the  amount  In  an  action  on  the  biU  it  being  found  that  the  defendant 
originally  promised  to  pay  for  the  goods  in  case  of  A.'8  default,  Hdd  that  the  subsequent 
acceptance  of  the  bill  was  not  for  Uie  plaintiff's  accommodation,  but  was  supported  by  a 
good  legal  consideration. 

Hddn  also,  that  as  A.  obtaiuod  three  days'  credit  beyond  the  time  originaUy  stipulated 
for,  the  acceptance  could  be  supported  on  that  ground  also. 
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1864. 

Wallack 
and  another 

V. 

A*Teak. 


It  appeared  at  tbe  trial  before  Wise,  J.y  in  the 
November  sittings,  that  one  Ivan  bought  certain  goods 
from  the  plainti£b — and  at  the  request  of  the  defendant, 
the  plaintiffs  gave  Ivan  credit  for  them  for  three  months 
— and  afterwards  the  defendant  accepted  this  bill  at 
three  months  for  this  debt  The  jury  found  first,  that 
the  purchase  was  not  for  A^Tedk — that  is,  that  A'Teak 
was  not  liable  for  the  amount ;  and  secondly,  that  credit 
was  given  to  Ivan  at  A*Teak*8  request,  and  the  bill 
given  8ul)Bequently  for  the  debt  of  Ivan;  whereupon 
the  learned  Judge  directed  the  verdict  to  be  entered  for 
the  plaintiff. 

Salamons  obtained  a  rule  nm  to  set  aside  the  verdict 
and  enter  it  for  the  defendant^  on  the  ground  that  the 
verdict  ought  to  have  been  so  entered  on  the  special 
finding  of  the  jury. 


Stephen  now  showed  cause.    The  plaintiffs  are  entitled     ^^V^' 


December  1^^ 
1863. 


to  hold  their  verdict,  for  there  was  a  sufiicient  consideration 
in  the  three  days'  extension  of  time  by  the  days  of  grace. 
But  here  there  was  more,  for  the  original  credit  was 
given  at  the  defendant's  request,  and  carried  out  by  his 
acceptance.  Although  this  bill  was  subsequently  given, 
the  previous  concession  of  time  by  the  plaintiffs,  at  the 
request  of  the  defendant,  was  a  sufiScient  consideration.. 
A  debt  due  from  a  third  person  is  a  good  consideration 
for  a  note  payable  at  a  future  day,  although  it  appears 
that  it  would  not  be  if  the  note  be  payable  on  demand. 
Crofts  V.  Beale  (a),  Bacon  v.  WaiJcer  (ft),  Scwerby  v. 
Butcher  (c),  Syson  v.  Kidman  (d),  Byles  (e)  and  Chitty 
(/)  on  Bills,  were  referred  to. 

Salamons  contra.  Syson  v.  Kidman  is  explained  in 
Orofts  V.  Beale,  by  Maule,  J.  "There,"  he  says,  "the 
plea  was  that  the  defendant  never  had  any  value  or  con- 
sideration for  the  note ;  it  admits  that  there  was  a  con- 
sideration, but  alleges  that  the  defendant  had  none."    It 

(a)  11  O.  B.  172.       (&)  14  M.  A  W.  468.       (o)  2  Gr.  &  M.  368. 

(i)  8  M.  ft  G.  810;  S.  C,  11  L.  J.  G.  P.  100. 

(«)]?,  109  U^hBdJi  (/)p.52. 


1864. 


i>2  StJPBfiME  COUHT  HEPOKTS. 

1864.  18  submitted  that  no  person  was  liable  at  the  time  this 
Wallaot  bill  was  giveni  and  therefore  it  is  void  for  want  of  con- 
aud  another  gideration.  The  three  months*  credit  had  already  been 
a'Teak.  given,  and  that  period  had  not  expired.  The  case  of 
Jones  V.  AshhiJiflrnham  (a)  is  expressly  in  point.  There 
the  plainti£f  declared  that  A.^  since  deoeasedi  was  in- 
debted to  him  so  much — and  that  after  his  death,  in 
consideration  of  the  premises  and  that  he,  at  the  instance 
of  the  defendant,  would  forbear  and  give  day  of  payment 
of  the  debt  (not  stating  to  whom  he  was  to  forbear)  the 
defendant  promised,  &c. — ^and  it  was  held  to  be  no  con- 
sideration for  the  promise,  for  a  promise  could  only  be 
sustained  on  a  consideration  of  benefit  to  the  defendant, 
or  of  detriment  to  the  plaintiff— and  unless  there  were 
some  person  whom  the  plaintiff  could  have  sued  for  his 
debt,  his  forbearance  was  no  detriment  to  him.  So  here 
the  consideration  also  was  past  and  executed,  and  so 
would  support  no  other  promise  than  such  as  would  be 
implied  by  law  from  that  executed  consideration; 
Boscorla  v.  Thomas  (b).  Here  the  implied  promise 
would  be  to  pay  in  prasserUi,  and  a  promise  to  pay  in 
fuin/ro  would  be  void  as  being  without  consideration. 
[  Wise,  J.  The  promissory  note  is  for  the  same  time  for 
which  the  credit  was  originally  given.]  It  is  submitted 
that  the  giving  this  acceptance  was  wholly  without  con- 
sideration. WenndU  v.  Adney  (c),  Eastwood  v.  Kenyon  (d), 
Elderton  v.  Emmens  (e),  and  Broonis  Commentaries  (/) 
were  referred  to.  [Stephen,  C.  J.,  referred  to  OresstoeU 
v.  Wood  (g). 

Stephen,  C.  J.  It  being  proved  and  in  effect  found 
by  the  jury  that  the  defendant  originally  promised  orally 
(which  promise,  therefore,  cannot  be  enforced  by  the 
statute  of  Frauds),  to  pay  for  the  goods  in  case  of 
Ivan's  default,  it  seems  to  me  that  the  subsequent  ac- 
ceptance of  the  bill  was  not  for  the  plaintiff's  accommo- 
dation in  any  fair  or  just  sense,  but  is  supported  by  a 
good  legal  consideration. 

(a)  4  East  455.  (b)  8  Q.  B.  234. 

(«)  8  B.  &  P.  262.  id)  11  A.  A  E.  849. 

(a)  6C.B.174.  (/)  p.  326. 
(^)  10  A.  &  E.  460. 
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Secondly,  as  the  credit  given  to  Ivan  was  for  three 
months  (which  it  is  to  be  presumed  are  calendar  months), 
the  acceptance  would  not  have  been  supported  by  any 
consideiation  of  forbearance,  or  giving  of  time,  were  it 
for  no  more  than  these  three  montha  If  the  bill  had 
been  in  tsGt  payable  at  the  precise  date  when  the  stipu- 
lated credit  had  expired,  the  authorities  cited  would 
^PP^y  f  ^^  ^  ^^  ^^  for  three  months  and  three  days, 
during  all  which  period  Ivan  obtained  the  same  credit; 
the  plaintiffs  gave  to  him  three  days  additional  time, 
practically  at  the  instance  of  the  defendant,  and  the 
acceptance  may  be  sustained  on  that  ground  also. 

Wise,  J.,  concurred. 


1864. 


Wallack 
and  another 

V. 

A'Teak. 


Attobney  General  against  Bobinson. 

THIS  was  an  information  of  intrusion  to  recover  pos- 
session of  certain  land  •  near  Bathurst    Plea,  not 
guilty. 

The  case  was  tried  before  Wise,  J.,  at  the  Bathurst 
Assizes,  in  September,  1863,  when  it  appeared  that  the 
defendant  had  been  in  possession  of  the  land  in  question 
for  more  than  twenty,  but  less  than  sixty  years.  The 
Judge  directed  the  jury  that  the  Crown  was  not  bound 
to  prove  its  title,  and  that  the  plaintiff  was  entitled  to 
the  verdict. 

A  rule  nisi  for  a  new  trial  having  been  granted, 
BnUer,  for  the  Crown,  showed  cause,  and  referred  to 
Attorney  General  v.  Brown  (a),  Att<ymey  Oeneral  v.  Par- 
sons (b) ;  and  the  colonial  decisions,  Attorney  General  v. 
Brown  (c),  and  Attorney  General  v.  Byan  {d). 

Siqphen,  for  the  defendant,  offered  no  argument 

Stephen,  C.  J.  The  Crown  is  entitled  to  our  judg- 
ment, whether  the  statute  of  21  Jaa  I.,  c.  14,  is  in  force 
in  this  colony  or  not.     For  the  Crown's  title  was  shown. 


March  9, 
1864. 

In  an  informa- 
tion of  intru- 
sion for  land^ 
of  which  the 
defendant  had 
been  in  pos- 
session more 
than  twonty, 
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Hdd  that  tbo 
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in  force  in 
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(a)  14  M.  ft  W.  300. 
(o)  10  February,  1847. 


(6)  2  M.  ft  W.  23. 
(d)  16  July,  1852, 
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in  other  words  it  necessarily  appeared  by  the  mere  fact 
that  the  defendant  had  never  receiyed,  nor  had  there 
ever  been  issued,  a  grant  of  the  property.  In  Hatfield 
Y.  Alford  (a)y  although  it  was  not  necessary  to  decide  the 
pointy  I  sufficiently  indicated  my  opinion  that  that 
statute  was  not  applicable  to  this  colony.  That  was  an 
action  of  replevin.  The  defendant  avowed  as  landlord 
of  the  plaintiff  for  rent  in  arrear;  and  to  this  the  plain- 
tiff pleaded  non  termit;  and  the  question  was  whether 
the  title  of  one  John  Levey  was  enforceable  by  law,  as 
against  the  defendant,  who  had  been  in  possession  of  the 
land  for  several  years.  My  written  judgment  is  as 
follows: — *^John  Levey,  the  claimant  of  that  title,  was 
proved  to  be  the  eldest  son  of  Solomon  Levey,  to  whom 
the  Crown  granted  the  property  in  1831.  Now  we  re- 
quire no  evidence  to  enable  us  to  say,  because  this  Court 
takes  judicial  notice  of  the  fact,  that  the  Crown  was  the 
legal  owner  of  all  land  in  this  colony,  at  the  time  of  its 
first  settlement  in  1788.  We  must  presume  the  Crown, 
therefore,  (in  the  absence  of  all  evidence,  or  suggestion, 
of  any  previous  grant  of  the  property),  to  have  been  at 
the  date  of  its  grant  to  Levey,  the  legal  owner  of  this 
particular  land.  In  fact,  no  question  was  made  as  to 
this ;  nor  was  it  disputed,  that  a  valid  title  was  conveyed 
by  that  grant  from  the  Crown  to  Levey.  But,  it  having 
been  shown  that,  at  the  time  of  the  latter's  claim,  which 
was  in  1844,  there  had  been  a  possession  in  fact  in  other 
parties,  (that  is  in  Alford  or  his  father),  for  twenty-three 
years,  it  was  contended  that  Levey  could  not  have  main- 
tained an  ejectment.  The  Judge  ruled,  however,  that 
no  adverse  possession  could  be  effectual  against  Levey, 
or  these  claiming  under  him,  except  such  as  occurred 
after  the  date  of  the  grant ;  since  which,  the  possession 
had  extended  over  a  period  of  thirteen  years  only.  His 
Honor  further  said,  that  a  title  must  be  presumed  to 
have  been  in  the  Crown,  at  the  time  of  the  making  of 
that  grant.  I  am  of  opinion  that  the  Judge  was  right 
on  both  points.    As  to  the  latter  I  think  it  sufficient  to 


(a)  February,  1847. 
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say,  that  bare  possession  in  a  subject  cannot^  I  oonceive, 
as  against  the  Ciown,  with  respect  to  lands  in  this 
colony,  be  taken  to  afford  any  presumption  of  title;  if 
for  no  other  reason,  than  the  peculiar  character  of  titles 
in  New  South  Wales,  which  are  all  derived  from  the 
Crown,  and  at  periods  of  which  the  longest  is  compara- 
tively recent,  and  necessarily  within  sixty  years.  But  it 
seems  plain,  from  the  nature  of  the  ordinary  Crown 
remedy,  in  respect  of  lands  claimed  for  the  Crown,  that 
no  title  is  presumed  against  the  Grown,  from  possession 
merely.  Upon  an  information  of  intrusion,  (unless  the 
Crown  shall  have  been  twenty  years  out  of  possession,) 
the  sabject  must  show  his  title  specially ;  and  that  on 
the  record.  He  cannot  rely  on  his  possession,  and  put 
the  Crown  to  show  title  (a).  And  it  is  laid  down,  gene- 
rally, that  as  against  the  Crown  the  subject  must  show 
title  in  all  cases ;  and  cannot  rely  on  possession  merely  (b). 
Had  the  Crown  been  twenty  years  out  of  possession,  in^ 
stead  of  ten  only,  the  statute  21  Jac.  L,  c.  14,  (supposing 
it  to  be  in  force  in  this  colony,  which  I  am  strongly  in- 
clined to  think  it  is  not,)  would  so  far  have  effected  an 
alteration,  that  it  would  then  have  been  unnecessary  for 
the  defendant,  on  introsion  brought,  to  plead  his  title 
specially;  but,  without  showing  it  on  the  record,  as  in 
ordinary  cases  he  must  do, — he  would  be  entitled  to  re- 
tain possession,  till  the  title  was  found  for  the  Crown. 
It  would  seem  also  (o),  that  the  rules  of  evidence  are, 
in  that  case,  the  same  as  between  subjects ;  and  that  the 
onus  of  proving  title,  is  then  cast  on  the  Crown.  Sap- 
posing  the  Crown,  however,  as  to  that  matter,  to  be  in 
such  cases  in  the  position  of  an  ordinary  plaintiff,  yet  it 
is  not  easy  to  see  how  the  defendant's  possession  could, 
piuctically,  effect  any  change.  The  Crown  could  not, 
after  all,  in  effect,  be  made  to  prove  its  title ;  since  that 
title  rests,  in  this  colony,  on  matter  of  judicial  cogni- 
zance. It  might,  perhaps,  be  put  to  show,  to  be  sure, 
that  there  was  no  record  of  any  grant  of  the  land  in 


1864. 


Attormby- 
Oknkbal 

V. 
JU>BINBON. 


(a)  Oh.  Prerog.  888. 

(6)  IM.  p.  353,  857.    8taim£  Prer.  68  a. 

(e)  AUorney-Om^mU  ▼.  Parmm$,2  H  ft  W.  28. 
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question;  but  that  would  scarcely  help  the  defendant 
It  is  not  necessary  for  me,  however,  considering  the  view 
which  I  take  on  this  part  of  the  case,  to  go  more  fully 
into  that  question ;  or  to  express  any  opinion,  as  to  the 
supposed  effect  of  the  decision,  in  Doe  y.  Morris  (a), 
with  respect  to  the  mode,  or  time,  of  finding  or  trying 
the  title  of  the  Grown,  after  twenty  years  non-possession. 
The  last  mentioned  point,  in  fact,  (independently  of  any 
reasoning  on  the  subject)  seems  to  be  set  quite  at  rest, 
by  the  Attorney  General  v.  Pa/rsons^  already  cited." 
In  the  same  case,  Mr.  Justice  Diehinson  says: — ^^'If 
Alford  had  continued  adversely  possessed  in  fact,  for 
twenty  years  and  more,  then  by  statute  21  Jac.  I.,  c.  14, 
the  Crown  title  would  not  have  been  barred,  but  the 
burden  of  proof  would  (assuming  this  statute  to  be  in 
force  in  this  colony)  have  been  shifted  from  Alford  to 
the  Crown  in  the  trial  upon  its  writ  of  intrusion.  Attorney 
Cfenerdl  v.  Parsons  (/).  Were  we  to  hold  that  the 
Crown  must  grant  by  special  words  in  every  case  where 
a  subject  had  wrongfully  intruded  on  its  domains,  there 
would  be  imposed  on  the  Crown  or  its  grantee,  the 
trouble  of  ascertaining  in  all  cases,  whether  or  not  there 
was  a  person  in  wrongful  occupation,  and  the  decision 
would  be  productive,  in  such  a  vast  territory  as  this,  of 
the  greatest  public  inconvenience — and  an  inconvenience 
to  the  public  is  8u£Scient  to  prevent  the  application  of  a 
rule  of  the  common  law,  however  logically  the  conclu- 
sion may  follow  in  abstract  reasoning,  or  however  strictly 
it  would  be  applied  in  a  case  which  might  involve  a  hard- 
ship  on  an  individual/'  And  Mr.  Justice  Therry  also 
especially  guards  himself  from  being  supposed  to  decide 
that  the  21  Jac.  I.,  c.  14,  is  applicable  to  the  colony. 
I  am  of  opinion  that  the  language  used  in  the  21  Jac., 
c.  14, 8.  4,  shows  that  it  is  not  applicable  to  the  circum- 
stances of  this  colony. 


MiLFOKD,  J.  I  agree  that  in  this  particular  case  the 
Crown  must  succeed.  But  I  doubt  whether  the  21  Jac. 
I.,  c.  14,  and  the  9  Geo.  III.,  a  16,  are  not  in  force  in 

(a)  2  B.  N.  C.  198.  (6)21L&W.28. 
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this  colony — or  rather  I  am  of  opinion  that  they  are  in 
force.  No  occupation,  howevery  short  of  sixty  years, 
can  establish  a  title  against  the  Crown  in  any  informa- 
tion of  intrusion. 


1864. 


Attobnby- 

GlMEBAL 

V. 
BOBIHSOK. 


Wise,  J.  I  think  the  verdict  must  stand,  and  that 
my  direction  was  right,  being  in  accordance  with  the 
Attomeif'Oeneral  y.  Brown.  I  am  of  opinion  that  the 
21  Jaa  I.,  c.  14,  does  not  apply  to  this  colony.  I  have 
not  considered  the  question  raised  by  my  learned  col- 
league Mr.  Justice  MUford,  and  give  no  opinion  one  way 
or  the  other. 

Bule  discharged. 


The  CoMMEBOiAL  BANKING  CosiPANY  oguinst 
Baloabnib  and  others. 

CfTEPHEN  (Foster  with  him),  for  the  plaintiffs,  moved 
^^  to  make  absolute  a  rule  nisi  for  a  prohibition 
to  the  learned  District  Court  Judge  of  the  Hunter 
Biver  District,  on  the  ground  that  he,  being  a  share- 
holder in  the  Commercial  Bank,  had  heard  and  decided 
the  case  of  Bcdgarnie  v.  The  Commereiai  Bank,  The 
application  was  made  immediately  it  was  known  that  the 
Judge  was  a  shareholder,  a  fact  which  he  alone  could  be 
acquainted,  as  he  might  have  parted  with  his  shares  at 
any  time.  It  appeared  that  the  learned  Judge's  decision 
was  against  the  bank ;  that  no  objection  was  taken  while 
the  case  was  proceeding ;  but  that  during  the  same  day 
in  a  subsequent  case,  the  Judge  said  that  he  was  a  share- 
holder, and  that  then  the  application  was  at  once  made 
to  him ;  and  that  he,  thinking  the  application  should  be 
made  to  the  Supreme  Court,  granted  a  stay  of  proceed- 
ings until  such  application  could  be  made* 

Darley  showed  cause.  The  Commercial  Bank  being 
the  defendant  in  this  act,  ought  to  have,  and  must  have, 
known  their  own  partners,  and  cannot  now,  after  taking 
tlie  chance  of  a  favourable  decision,  obtain  what  amounte 
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practically  to  be  a  reversal  of  that  decision^  when  they 
find  that  is  given  against  them.  Yates  v.  Paimer  (a) 
is  an  authority  that  the  application  is  too  late ;  and  as 
the  decision^  ander  snch  circamstances,  is  voidable  and 
not  void,  the  Court  will  not  interfere.  In  Orcmd  June- 
turn  Ccmal  Company  v.  Dimes  (b),  Lord  Langdale  says 
'<  it  seems  scarcely  worth  while  to  consider  the  nature  or 
amount  of  the  interest  attached  to  such  shares  in  a  joint 
stock  company,  the  value  depending  on  the  market 
price  on  sale  or  on  the  result  of  a  winding  up  of  the 
affairs  of  the  company.  He  has  a  strange  notion  of 
things,  who  supposes  such  an  interest  to  be  capable  of 
producing  any  bias  on  the  mind  of  a  Judge  adminis- 
tering justice  in  public,  and  subject  to  appeal,  in  a 
matter  having  no  direct  or  special  relation  to  the  value 
of  such  shares,"  In  the  present  case,  the  decision  of 
the  District  Court  Judge  was  against  the  bank  in  which 
he  was  a  shareholder. 

Stephen,  C.  J.  I  am  of  opinion  that  the  prohibition 
must  go.  It  is  impossible  to  allow  any  case,  under  any 
circumstances,  to  be  tried  by  a  Judge,  who  is  interested 
in  the  matter.  I  do  not  put  the  case  on  the  ground  of 
any  supposed  bias ;  but  on  the  ground  that  such  a  pro- 
ceeding is  contrary  to  just  principles. 

Wise,  J.  I  think  the  application  must  succeed,  be- 
cause the  Judge  was  interested,  apart  from  sec.  58  of  the 
District  Court  Act  altogether.  In  Dimes  v.  Proprietors 
of  the  Grand  Junction  Canal  (o),  in  which  case  the 
Lord  Chancellor's  decree  was  reversed,  on  the  ground 
that  he  being  a  shareholder,  was  interested,  Lord  Camp- 
bell says,  ''No  one  can  suppose  that  Lord  (httenham 
could  be,  in  the  remotest  degree,  influenced  by  the 
interest  he  had  in  this  concern ;  but,  it  is  of  the 
last  importance  that  the  maxim  that  no  man  is  to  be  a 
Judge  in  his  own  cause,  should  be  held  sacred.  Since 
I  have  had  the  honour  to  be  Chief  Justice  of  tiie  Court 
of  Queen's  Bench,  we  have  again  and  again  set  aside 

(a)  6  D.  &  L.,  288.  (6)  12  Bcav.  75. 

(e)  8  H.  L.  C,  798. 
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prooeedings  in  inferior  tribunals^  because  an  individual 
who  had  an  interest  in  a  oanse^  took  a  part  in  the  decision. 
And  it  will  have  a  most  salatary  influence  on  these' 
tribunals  when  it  is  known  that  this  high  Court  of  last 
resort,  in  a  case  in  which  the  Lord  Chancellor  of  Eng- 
land had  an  interest,  considered  that  his  decree  was  on 
that  account  a  decree  not  according  to  law,  and  was  set 
asida  This  will  be  a  lesson  to  all  inferior  tribunals, 
to  take  care  not  only  that  in  their  decrees  they  are  not 
influenced  by  their  personal  interest,  but  to  avoid  the 
appearance  of  labouring  under  such  an  influence  "  (a.) 

Prohibition  to  go  without  costs ;  the  writ  to 
lie  in  the  o£Sce  for  fourteen  days,  to  give , 
time  to  the  District  Court  Judge  to  remove 
the  case  to  another  Court 
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Dines  against  Bossitur.  ^'^^^  ^• 

IHE  declaration  was  for  money  had  and  received,  and  M?r©(MWed; 
on  accounts  stated.  aooonnts 

The  second  plea  alleged  that  certain  contracts  by  way  ai?eging  T^*' 
of  gaming  and  wagering,  that  is  to  say,  by  betting  on  ^^^'^j?^ . 
the  event  of  a  certain  race,  were  entered  into  by  and  betting  o/the 
between  the  plaintiff  and  one  F.  M.  Doyle,  and  by  and  SSS^**^^* 
between  the  plaintiff  and  one  —  Mean ;  and  that  the  and  tha^ihe 
sum  of  money  herein  sued  for,  is  money  which  was  de-  ^^^^  ^^^ 
posited  in  the  hands  of  the  defendant,  to  abide  the  event  posited  b^  the 
on  which  the  said  contracts  of  gaming,  and  wagering  Slfendaa? 
were  made;  and  the  said  money  so  deposited  was  not  bands  to  abide 
a  subecription  or  contribution  for  or  towards  any  plate,  ^^^^J,^ 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  or  ^^  ^^^  eighth 
winners  of  the  said  contract,  or  of  any  lawful  game,  m*^Na^9^ 
sport,  pastime,  or  exercise.    Averment,  that  the  event  of  ^.^4  ^^s^^ ' 
the  horse  race,  to  abide  which  the  money  had  been  exoepti^in 
deposited  by  the  plaintiff  with  the  defendant,  happened  ^®  proviso. 

,.-      ...    .  that  the  event 

of  the  hone  race,  to  abide  which  the  money  had  been  deposited  bv  the  plaintiff  with  the 
defeiKknt,  had^appened  before  any  notioe  of^ the  plaintiff  to  the  defendant,  requiring 


the  latter  to  repay 


amonnt  so  deposited.    Held  bad. 
(a)  See  B.  ?.  AUen,  83  L.  J.  M.  O. 


BotMUTUB. 
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1804.        before  any  notice  of  the  plaintiff  to  the  defendant^  requir- 
DiKBs       i^g  the  defendant  to  repay  to  the  plaintiff  the  money  so 
deposited. 
Demurrer  and  joinder. 

Barley f  in  support  of  the  demurrer.  The  plea  shows 
that  this  is  an  action  to  recover  back  money  deposited 
by  the  plaintiff  with  the  defendant ;  and  that,  thereforci 
the  action  is  not  brought  by  the  winner  of  the  event  to 
recover  the  whole  amount  deposited  by  both  parties. 
The  proper  construction  of  the  eighth  (a)  section  of  the 
14  Vic.  No.  9,  is  that  it  only  applies  to  winners  recover- 
ing the  full  amount,  Vcmiey  v.  Hickman  (b) ;  and  not  to 
either  winner  or  loser  recovering  his  own  stake.  A 
party  repudiating  a  wager  before  the  result  is  ascertained, 
can  recover  his  deposit  from  the  stakeholder  notwith- 
standing this  act ;  Martin  v.  Rew9on  (c).  And  it  can  also 
be  recovered  back  after  the  event  has  been  decided,  but 
before  the  money  has  been  paid  over ;  because  the  contract 
is  not  completely  executed  till  the  money  is  paid  over, 
Eastebw  v.  JaeJuan  (d).  **  Where  the  event,"  says  LiU 
tledaie,  J.,  in  that  case,  "  has  happened,  but  before  the 
money  has  been  paid  over,  one  party  expresses  his  dissent 
from  the  payment,  under  such  circumstances  he  may  re- 
cover it"  The  plea  shows  that  it  is  an  illegal  wager, 
and  there  is,  till  the  money  is  paid  over,  a  locus  pssni- 
tentim  for  the  person  who  has  made  a  deposit  to  recover 
it  back.  The  action  is  not  founded  upon  the  illegal 
contract,  but  the  plaintiff  is  seeking,  in  the  words  of 
MwaUf  J.,  in  Vamey  v.  Eickman^  "  to  recover  money 
which  belongs  to  him,  and  which  the  defendant  has  no 

(a)  The  section  is  as  foUows :— **  That  all  oontraots  or  agreements, 
whether  by  parol  or  in  writing,  bv  way  of  gaming  or  wagering,  shaU  be 
nnU  and  void ;  and  that  no  suit  shaU  be  bronght  or  maintained  in  any 
Court  of  Law  or  Equity,  for  reooyering  any  sum  of  money  or  yaluable 
things  aUeged  to  be  won  upon  any  wa^,  or  which  shall  haye  been  de- 
posited in  the  hands  of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made.  Provided  always,  that  this  enaotoient  shall  not 
be  deemed  to  appl;^  to  any  subscription  or  contribution,  or  agreement  to 
subscribe  or  oontribute  for  or  toward  any  plate,  prisse,  or  sum  of  money 
to  be  awarded  to  the  winner  or  winners  of  any  lawful  game,  sport, 
pastime,  or  exercise." 

(6)  6  C.  B.  271 ;  17  L.  J.  0.  P.  102. 

(o)  10  Ezch.  787 ;  24  L.  J.  Ex.  174. 

((6  8  B.  &  C.  227. 
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right  to  keepi  and  whioh  he  is  under  no  legal  or  moral        1864. 
obligation  to  pay  to  anybody  else."  Dmm 

V. 

The  SdioUW'Oen&ral  {Sh^pa/rd  with  him),  in  support  »<»wtur. 
of  the  plea.  The  statute  says  that  ''no  suit  shall  be 
brought  or  maintained  for  recovering  any  sum  of  money 
alleged  to  have  been  won  upon  any  wager — or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event.**  The  former  part  of  the  section  refers 
to  suits  to  recover  the  whole  amount  which  has  been 
won;  and  the  second  part  to  suits  like  the  present  to 
recover  the  amount  deposited ;  and  in  both  cases  the 
plaintiff  is  not  allowed  to  recover.  In  Ya/mey  v.  Hick- 
man,  the  plaintiff  was  the  owner  of  one  of  the  horses, 
and  that  brought  him  within  the  proviso ;  and  it  :is  an 
authority  to  show  that  although  the  mere  better  on  a 
horse  race  is  unable  to  recover,  the  owner  of  the  horse 
can  ;  the  one  being  the  winner  of  the  event,  and  therefore 
within  the  proviso ;  the  other  being  merely  the  winner  of 
a  wager.  In  BaUy  v.  Marriott  (a),  Wilde,  0.  J.,  says,  that 
it  is  clear  that  horse  racing  ''was  not  intended  to  be 
discouraged  by  this  statute ;  and  Cbftinon,  J.,  referring  to 
the  proviso  says,  "  it  evidently  contemplated  the  case  of 
sweepstakes,  where  several  persons  subscribe  to  a  stake 
or  fund,  the  whole  of  which  becomes,  under  certain  re- 
gulations, the  property  of  the  winner."  He  also  referred 
to  Armstrong  v.  &Brien  (b). 

(a)  5  C.  B.  818 ;  17  L.  J.  0.  P.  215. 

(&}  21  December,  1859.  This  was  an  action  to  recoyer  £150,  said  by 
the  plaintiff  to  have  been  won  on  the  result  of  a  horse  race,  which  said 
£150  had  been  mntnally  deposited  with  the  defendant  by  the  plaintiff  and 
one  Beationj  to  abide  snoh  result.  Plea,  never  indebted.  Second,  a  plea 
in  terms  of  14  Vic,  Na  9,  sect  8,  that  it  was  a  sum  aUeged  to  be  won 
on  a  wager.  Under  the  first  plea,  evidence  was  gone  into  on  both  sides, 
as  to  the  winning  of  the  race,  ana  on  this  issue  the  jury  found  for  the 
plaintiff.    But  upon  the  second  plea  they  found  for  the  defendant 

Stephen  tot  plaintiff,  moved  for  judgment  on  the  second  ploBk  nondbttante 
fseredicU}.  The  plea  is  immaterial  without  negativing  the  exception  or 
yxo7iaoia9doLS.HonModY.UnderhiU(*);OHgeu^  The 

case  ikIlB  directly  within  the  proviso,  Vamey  v.  Hiokman(X%  Baity  v. 
Marriott  (§).  We  asked  leave  at  the  trial  to  reply  the  matter  of  the 
proviso,  and  it  was  refused.  A  horse  race  is  clearly  a  lawful  game.  The 
real  question  at  the  trial  was,  whether  the  case  was  within  sect.  8,  i,e. 
not  the  first  portion  only  but  both  portions— the  whole  of  the  section. 

(t)6C.a271.  yjld.818. 
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DiNBB 
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RoasiTUR. 


Stephen,  C.  J.  There  must  be  judgment  on  this  de- 
mnirer  for  the  plaintiff.  If  we  ruled  otherwise,  we  should 
construe  the  enactment  as  creating  a  forfeiture  of  all 
sums  of  money  deposited  with  stakeholders;  whereas 
all  the  statute  does  is  to  prevent  either  depositor  from 
recovering  all  the  stakes,  not  to  hinder  him  from  getting 
back  his  own,  which  before  payment  over  of  it  on  the 
liappening  of  the  event  he  may  on  demand  obtain,  as 
was  expressly  decided  in  Vamey  v.  Hiekman  (a). 

Judgment  for  the  plaintiff. 


March  24, 
1864. 

MotionB  for 
new  trials  are 
not  within 
Bule  6,  of 
February  28, 
1856,  and 
therefore  aflS- 
dayits  may  be 
used  in  show- 
ing canae,  al- 
thongh  there 
has  not  been 
the  notice 
or  seryioe 
required 
by  that  mle. 


% 


Jones  againgt  Gobman. 

Fthis  case,  the  defendant  having  obtained  the  verdict, 
the  plaintiff  had  obtained  a  rule  nisi  for  a  new 
trial. 

The  Attcmey'Qenerdl  and  BiMer  showed  cause,  and 
proposed  to  use  certain  affidavits  not  filed  till  that 
morning. 

Immb  and  Dartey  for  the  plaintiff,  objected  that  they 
had  been  filed  too  late.    Bule  6  (5)  requires  that  a  copy 

a)  Bnt  860  Hearing  v.  HMngBy  14  H.  ft  W.  711. 
Siq>.  Gt.  Prao.  22. 

But  if  the  Oourt  thinks  that  this  oonld  not  be  the  question,  in  the  exist- 
ing state  of  the  record,  the  Court  will  aUow  an  amendment  now,  or  if  not, 
win  grant  a  new  trial,  PrkHceU  v.  Badger  (*);  Edwards  t.  Hodges  (f). 
Baker  v.  Ferminger  (J),  Oibeon  v.  Doey(S), 

Wise  and  Martin  for  defendant  The  second  plea  is  good.  The  proviso 
is  not  equivalent  to  an  exception,  mbanU  v.  OSbson  (||),  Simpson  v. 
Beady  (t),  PUhington  Coohe  (**),  Lawton  ▼.  Eiehman  (ft).  BaOy  v. 
MarrioU  cannot  be  law.  It  is  inconsistent  with  Vamey  v.  Eiokman^  and 
its  authoriirr  seems  plainly  doubted  in  Farsons  t.  Alexander  (XX).  The 
proviso  need  not  be  noticed  in  the  plea.  {Stephen^  G.  J.  It  is  clear  that 
the  money  was  betted  and  deposited  with  the  defendant  by  the  owners  of 
the  two  horses,  and  that  one  of  them  was  the  winner  of  the  race.] 

Fer  Curiam,  On  the  authority  of  Batty  v.  Marriott,  we  hold  that  as  tho 
money  was  to  go  to  the  winner  (not  of  tlie  bet  only  but")  of  the  game,  the 
proviso  in  sect  9  applies,  and  that  the  plaintiff  is  in  law  entitied  to  re- 
cover. We  think,  also,  that  the  proviso  in  question  is  in  effect  an  exception, 
and  so  that  the  plea  was  bad,  for  not  showing  that  the  plaintiff  was  not 
within  the  benefit  of  such  exception.  And  having  now  the  facts  before 
us,  it  would  be  idle  to  allow  the  cause  to  go  down  again  on  such  a  point 
The  plaintiff,  therefore,  will  have  judgment  on  the  second  plea  wm 
obstante  teredieto. 


(•)  26  L.  J.  c.  P.  33.  (t)  1 

(«)  27  L.  J.  Ex,  37.  (II) 

(}i)  16  Id.  616.  eft: 


(t)  24  L.  J.  M.  C.  81. 
(||)  12  M.  ft  W.  ( 


)  9  Q.  B.  588. 


(t)  28  L.  J.  Ex.  131. 
(if)  Id.  736. 
(U)<rB.ftB.268. 
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of  the  affidavit  or  notice  of  its  having  been  filed  shall 
be  served  before  one  o'clock  in  the  afternoon  of  the 
preceding  day. 

Per  CuriaTn,  Affidavits  in  showing  cause  against 
motions  for  new  trials  are  not  within  that  rule.  It  has 
been  so  decided  in  Hickeyv,  Cape{a),  where,  on  showing 
cause  against  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  surprise  on  the  plaintiff  in  the  reception  of  the 
evidence  of  two  particular  witnesses,  the  defendant 
was  allowed  to  use  affidavits  in  answer,  to  the  efiect 
that  the  evidence  of  such  witnesses  was  true;  and 
related  exclusively  to  matters  within  the  plaintiff's 
own  knowledge,  although  these  affidavits  were  filed 
only  on  that  morning. 

IsaoLca  then  asks  for  leave  to  file  affidavits  in  reply. 

Per  Curiam.  We  reserve  the  decision  on  this  point 
till  we  shall  have  heard  the  whole  case  argued. 


1864. 


Jones 

V. 

Gorman. 


The  Queen  against  Fogg. 

4  ^rwiHE  prisoners  were  jointly  indicted  for  feloniously 

stea]ingonecow,&c.,thepropertyof  one  William 

Fahey,  with  a  second  count  for  receiving  one  cow,  &c., 

the  property  of  the  said  WiUiam  Fahey,  knowing,  &c. 

At  the  close  of  the  case  for  the  Crown  (there  being  no 
evidence  given  affecting  William  Fogg  the  younger),  I, 
at  the  request  of  Mr.  Wtdsh,  attorney  for  the  prisoners, 
directed  the  jury  to  acquit  the  younger  Fogg, 

For  the  defence,  William  Fogg,  the  younger,  deposed 
that  he  shot  the  cow  out  of  spite  to  the  owner,  and 
brought  her  into  his  father's  yard,  and  skinned  and 
dressed  her  for  beef  for  the  family — and  that  his  father, 
with  whom  he  lived,  came  home  from  reaping  in  the 
evening,  and  almost  immediately  went  to  bed  and  knew 
nothing  about  the  affair  till  he  was  apprehended  on  the 
following  morning.     When  he,  the  father,  was  appre- 


March  4. 

A  prisoner 
can  be  convic- 
ted of  receiv- 
ing a  cow, 
then  lately 
before  feloni- 
ously stolen, 
knowing  it  to 
have  been 
stolen, 
although  the 
cow  was  dead 
at  the  time 
when 
received. 


(a)  July  7,  1863. 
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^^^'        hended,  and  told  by  the  constable  that  he  was  charged 
The  QuBKN     with  stealing  Fahey*8  cow,  he  said  nothing,  but  on  the 
Fooo.        road  to  the  lock-up  he  said  the  cow  was  his  own. 

A  point  being  raised  by  Mr.  Walsh  wliether  the 
prisoner  William  Fogg,  the  elder,  could  be  found  guilty 
on  the  second  count  if  the  jury  should  find  that  the  cow 
was  dead  when  he  received  it,  and  my  opinion  being  re- 
quested, I  directed  the  jury  that  if  they  acquitted  the 
prisoner  on  the  first  count,  but  were  of  opinion  that  the 
prisoner  feloniously  received  it,  knowing  it  to  have  been 
stolen,  it  was  immaterial  whether  at  the  time  of  his  re- 
ceiving it,  it  had  or  had  not  been  killed  since  the  stealing. 

The  jury  found  specially  that  the  prisoner  was 
guilty  of  feloniously  receiving  a  dead  beast,  knowing 
that  it  had  been  stolen.  This  was  recorded  as  a  verdict 
of  guilty  on  the  second  count,  and  I  sentenced  the 
prisoner  to  twelve  months  imprisonment  in  Goulburn 
gaol. 

The  point  reserved  is  whether  or  not  my  direction 
to  the  jury  on  the  abovenaraed  question  was  correct. 

F.  W.  Meymott, 

Febmary  20,  1864.  Chairman" 

Butler  appeared  for  theprisoner,  and  referred  to  R.  v. 
Edwards  (a),  R,  v.  Halloway  (b),  R.  v.  Puckering  (c). 

No  counsel  appeared  on  behalf  of  the  Crown. 

Stephen,  C.  J.  I  am  of  opinion  that  this  conviction 
must  be  supported.  According  to  the  decision  of  Mr. 
Justice  Holroyd  in  Edwards'  case  (a),  an  indictment  for 
stealing  a  dead  animal  should  state  that  it  was  dead — for 
upon  a  general  statement  that  a  party  stole  an  animal,  it 
is  to  be  intended  that  he  stole  it  alive.  This  decision 
took  place  in  1823;  and  in  the  same  year,  Mr.  Baron 
HxiUock  (b)  held  that  an  indictment  for  stealing  "  two 
turkeys"  was  not  supported  by  evidence  of  stealing  two 
dead  turkeys,  as  "two  turkeys"  must  be  taken  to  mean 
live  turkeys.    But  in  1829,  it  was  held  that  if  an  animal 

(o)  R.  &  R.  497.  (6)  1  C.  &  p.  128. 

(c)  1  Mood.  C.  C.  242. 
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have  the  same  appellation  whether  he  be  alive  or  dead, 
and  the  indictment  uses  such  appellation,  it  is  no  TheQu*EN 
variance  if  the  animal  was  dead  at  the  time  the  offence  Toqq. 
was  committed ;  R.  v.  Puchervag  (a).  In  that  case  the 
prisoner  was  indicted  for  receiving  a  lamb,  knowing  the 
same  to  have  been  stoleo,  and  the  lamb  had  been  killed 
before  it  was  received  ;  and  all  the  Judges  agreed  that 
the  conviction  was  good,  as  it  was  immaterial  as  to 
the  prisoner's  offence  whether  the  lamb  was  alive  or 
dead — the  offence  and  the  punishment  for  it  being  in 
both  cases  the  same.  This  latter  case  must  be  taken  to 
overrule  K  v.  Halloway  and  K  v.  Edwards;  and  I 
am  of  opinion  that  we  cannot  say  the  present  convic- 
tion is  wrong  without  overruling  it.  The  cow  was,  it 
seems,  stolen  when  alive — and  although  it  was  dead  at 
the  time  when  received,  the  thing  received  was  still  a 
cow. 

Wise,  J.  Two  persons  were  indicted,  and  one  was 
called  as  a  witness  for  the  other  prisoner,  and  he 
deposed  that  he  shot  the  cow,  and  brought  it  to  the 
prisoner's  house  where  it  was  consumed.  The  jury 
accordingly  found  that  the  prisoner  feloniously 
received  a  dead  beast ;  and  I  think  that  on  this  infor- 
mation that  finding  can  be  sustained. 

The  present  is  no  decision,  that  if  it  had  been  a 
count  for  stealing  a  cow  it  would  have  been  sufficient 
to  prove  the  stealing  of  a  dead  one,  for  the  stealing  a 
cow  alive  or  dead  is  a  different  offence.  But  where 
the  offence  charged  is  a  receiving,  it  is  immaterial 
whether  the  cow  be  alive  or  dead. 

Conviction  sustained. 


(a)  1  Mood.  C.  C.  242. 
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December  4,  PlERCE  dOainst  BkUCE. 

1863.  ^ 

March  8, 1864  npHIS  was  an  appeal  from  the  District  Court,  at 

pointed  under  It  was  an  action  tried  before  Mr.  District  Coui-t 
of  the^CatUe"  Judge  Blake,  on  July  21,  1863.     The  particulars  of 

Disease  Pre-    ^j^g  plaintiffs  claim  annexed  to  the  summons  were,  in 

vention  Act,  *^ 

has  no  power  trespass,  detinue,  and  trover,  for  seizing  and  detaining 

Fourth  section  ^^^^^Y  ^^^^^  ^^  homed  cattle.  The  defendant  pleaded 
of  the  Act,  to  not  guitly,  by  statute  24  Vic,  No.  11,  sect.  4.  The 
ca!ule  into)-  appeal  case  stated  that  "  it  was  proved  that  plaintiff 
duced  into  ^^d  bought  270  head  of  cattle  from  one  Brown,  in 
contrary  to  Victoria,  about  June,  1862,  to  be  delivered  at  the  plain- 
theproclama-  ^;gpg  station  in  New  South  Wales— that  the  cattle 

tions  or  rega- 

lations  estab-  were  delivered  on  June  27;  that  the  defendant  saw 

snance^of^^e  ^^®*"  ^^  October,  on  the  plaintiffs  station,  and  said 
Act.  that  they  were  all  right ;  but  that  in  November,  he 

saw  them  again,  and  summoned  the  plaintiff  to  the 
Court  of  Petty  Sessions,  at  Albury,  charging  him  with 
assisting  to  cross  those  cattle  at  a  place  unauthorised 
by  the  Act ;  and  that  the  case  was  dismissed  by  the 
magistrates.  The  defendant  then  went  and  seized 
ninety  of  these  cattle,  and  took  them  from  the 
plaintiff's  run  to  Tumberumba,  and  left  them  in 
charge  of  the  poundkeeper;  and  that  three  weeks 
afterwards  the  defendant  took  these  cattle  to  Ten  Mile 
Creek  and  put  them  in  his  paddock,  where  they  still 
remain." 

It  appeared  that  the  cattle  were  seized  and  detained 
by  the  defendant  as  inspector  under  the  Cattle  Disease 
Prevention  Act,  not  on  any  suspicion  of  their  being 
diseased,  but  for  having  been  crossed  over  the  river 
Murray  at  an  unauthorised  spot,  and  without  any  certi- 
ficate that  they  were  not  diseased,  as  required  by  the 
proclamation  of  May  9th,  1862  (a). 

(a)  This  proclamation  of  9th  May,  1862,  after  reciting  the  Cattle 
Disease  Prevention  Act, ''  prohibited  the  introduction  into  the  colony 
of  any  horned  cattle  from  Victoria,  for  and  daring  the  full  term  of  six 
calendar  months,  to  be  computed  from  the  date  of  this  proclamation, 
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It  was  conceded  that  the  cattle  were  so  crossed  over,         isl- 
and the  owner  of  the  cattle  did  not  produce  or  allege        Pikrce 
that  he  had  obtained  any  certificate.     But  the  learned       g  ^' 
District  Court  Judge  ruled  that  even  assuming  that  the 
seizure  was  rightfully  made,  by  the  fourth  section  of  24 
Vic,  No.  1 1 ,  the  cattle  so  seized  were  to  be  treated  as 
contraband  goods,  and  required  to  be  dealt  with  under 
the  Customs  Act,  9  Vic,  No.  15,  which  was  not  done  in 
this  case,  and  that  upon  a  demand  of  the  cattle  and 
refusal,  which  were  proved,  the  plaintiff  was  entitled  to 
maintain  the  action,  and  gave  a  verdict  for  the  plaintiff. 

Darvall,  Q.C,  for  the  appellant.  The  legality  of  the 
seizure  does  not  appear  to  have  been  questioned  in  the 
Court  below.  But,  at  all  events,  the  seizure  was  legal ; 
for  all  cattle  brought  in  contrary  to  the  proclamation 
are,  under  the  fourth  section  of  the  Cattle  Disease  Pre- 
vention Act  (tt),  to  be  treated  as  contraband  goods;  and 
if  it  was  legal,  as  nothing  has  been  done  to  revest  the 
cattle  in  the  original  owner,  the  present  action  is  not 
maintainable.  A  seizure  by  some  one  is  contemplated 
by  the  Act,  and  the  inspectors  are  the  proper  oflBcers  to 
seize.  [  Wise,  J.  I  should  doubt  whether  his  appoint- 
ment as  inspector  would  give  him  power  to  seize.  Must 
he  not  be  appointed  an  officer  of  Customs?]  The  statute 
says  that  they  may  be  seized.  Why  should  not  every 
one  have  power  to  seize  ?  The  statute  imposes  the  duty 
on  every  one  to  carry  out  its  provisions.  If  the  seizure 
were  legal,  it  matters  not  that  the  defendant  is  not  the 
proper  officer  to  detain  or  condemn.     And  if  the  cattle 

except  only  sach  homed  cattle  as  may  cross  the  river  Murray  at  one 
or  other  of  the  undermentioned  places,  and  shall  have  been  there  ex- 
amined by  an  inspector  or  officer  duly  appointed  in  that  behalf  by  the 
Government  of  New  South  Wales,  and  certified  by  such  officer  to  be 
free  from  such  disease — that  is  to  say,  at  Albury,  at  Moama,  at  Tower 
Hill,  and  at  Euston  respectively."  The  proclamation  then  notified 
in  the  words  of  the  statute,  that  **  iu  pursuance  of  the  provisions  of 
the  said  Act,  all  horned  cattle  imported  into  the  colony  contrary  to 
this  proclamation,  may  be  seized  and  shall  be  forfeited  in  like  manner 
as  any  contraband  goods  liable  to  be  seized  and  forfeited  under  any 
Act  relating  to  the  Customs." 

(a)  24  Vic,  No  II.  The  fourth  section  is,  "  All  homed  cattle  im- 
ported or  introduced  into  the  colony,  contrary  to  any  such  proclama- 
tion, or  to  any  regulation  established  thereby  or  thereunder,  may  be 
seized  and  shall  he  forfeited  in  like  manner  as  any  contraband  goods 
liable  to  be  seized  and  forfeited  underany  law  relating  to  the  Customs." 
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^S^- were  brought  over  without  the  requisite  certificate,  the 

Pi£BOE       present  action  cannot  be  maintained.      The  onus  of 
Bruob.       proving  that  a  certificate  had  been  obtained,  was  cast 
on  the  plaintiff. 

Imaca  for  the  respondent. 

Stephen,  C.  J.  I  am  of  opinion  that  the  verdict 
must  be  maintained.  The  Act  enables  the  Governor  by 
proclamation,  to  prohibit  the  introduction  into  the 
colony  from  any  specified  place,  and  for  any  specified 
time,  of  any  homed  cattle ;  and  to  authorise  the  de- 
struction of  such  cattle  as  may  be  introduced  contrary 
to  such  prohibition  ;  and  also  to  make  regulations  for 
preventing  the  introduction  or  propagation  of  any  dis- 
ease among  cattle,  either  by  submitting  them  to  quaran- 
tine, or  by  destruction  of  them  or  their  food.  But  there 
is  nothing  in  the  Act  authorising  a  regulation  for  their 
seizure  or  detention.  It  may  be  that  the  Governor  has 
power  to  appoint  inspectors,  but  can  he  appoint  some 
one  else  to  appoint  inspectors  ?  In  Hall  v.  Gibson  (a), 
it  was  decided  by  this  Court,  that  Her  Majesty,  having 
an  authority  given  by  statute,  could  not  delegate  to  the 
Governor  of  this  colony  the  exercise  of  that  authority. 
I  entertain  some  doubt,  therefore,  whether  the  appoint- 
ments of  these  inspectors  are  legal.  But,  assuming  such 
appointments  to  be  legal,  the  inspectors  cannot  destroy 
cattle  because  they  are  taken  across  the  Murray  at  un- 
authorised places,  but  only  those  suspected  of  being  in- 
fected. The  defendant  had  no  authority  to  seize  cattle 
because  they  had  crossed  the  river  at  an  unauthorised 
place.  The  proclamation  of  March  21  says,  that  the  in- 
spectors and  their  assistants  "shall  have  power  to  enter 
upon  any  land,  or  any  run,  for  the  purpose  of  examin- 
ing the  homed  cattle  thereon,  and  subject  to  the  instruc- 
tion of  the  Minister  for  Lands,  to  slaughter  and  destroy 
any  cattle  found  to  be,  or  suspected  to  be  infected  with 
the  disease  known  as  pleuro-pneumonia."  Assuming 
the  inspector  to  be  lawfully  appointed,  he  is  hereby 
authorised  to  examine  homed  cattle  and  destroy 
{a}  3rd  November,  1858. 
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those  suspected  of  being  infected.  In  this  case  he  has 
not  seized  the  cattJe,  because  he  supposed  that  they  were  ^^^ 
infected.  The  next  proclamation  of  May  9,  recites  that  Bbucb. 
the  Governor  has  power  under  the  Act,  to  prohibit  the 
introduction  of  any  horned  cattle,  and  to  authorise  the 
destruction  of  any  such  cattle  as  may  be  introduced, 
contrary  to  such  prohibition.  But  it  does  not  go  on  to 
exercise  that  power.  The  fourth  section  provides  that 
the  cattle  "  may  be  seized  and  shall  be  forfeited  "  as 
contraband  goods.  And,  therefore,  they  were  certainly, 
although  in  the  hands  of  an  innocent  owner,  liable  to 
forfeiture,  but  no  more. 

Wise,  J.  I  am  of  opinion  that  the  plaintiff  has  a 
good  cause  of  action.  He  had  cattle  on  his  station;  and 
the  defendant  having  taken  them  away,  has  justified 
their  seizure  on  the  ground  that  he  wa.s  an  inspector 
of  cattle,  and  that  these  cattle  had  crossed  the  river 
Murray  at  an  unauthorised  place.  I  know  of  no  statute 
giving  the  defendant  such  a  power.  The  words  of  the 
fourth  section  of  the  Cattle  Disease  Prevention  Act 
are,  that  cattle  imported  into  the  colony  contrary  to  the 
proclamation,  "  may  be  seized  and  shall  be  forfeited  in 
like  manner  as  any  contraband  goods  liable  to  be  seized 
and  forfeited  under  any  law  relating  to  the  Customs." 
These  words  provide — not  that  they  may  be  seized  by 
any  one,  or  by  the  inspector,  but  that  they  may  be 
dealt  with  as  contraband  goods;  in  other  words,  no  one 
but  an  officer  of  the  Customs  can  touch  them.  He  can 
do  so,  and  if  they  are  contraband,  the  onus  of  proving 
that  they  are  not  liable  to  forfeiture  is  thrown  on  the 
person  with  whom  they  are  found.  In  any  other  con- 
struction of  these  words,  the  cattle  would  be  liable  to 
be  seized  by  any  one.  A  construction  so  repugnant  to 
the  rights  of  the  subject,  and  under  which  any  person's 
cattle  might  be  seizB<l  by  any  one  without  the  owner 
being  able  to  resist,  would  require  very  strong  words. 
Unless  the  words  are  so  clear  as  to  leave  no  alternative, 
they  must  be  construed  so  as  to  be  in  conformity  with 
general  principles,  rather  than  so  as  to  be  opposed  to 
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them.  None  of  the  regulations  empower  the  seizure 
of  cattle  merely  because  they  have  crossed  over  at  an 
improper  place.  I  am  of  opinion  that,  assuming  that 
the  inspectors  have  been  legally  appointed,  that  the 
defendant  had  no  authority  to  make  this  seizure. 
The  remedy  would  be  by  appointing  each  inspector  an 
officer  of  Customs,  and  then  he  could  seize  them  as 
contraband  goods. 

Judgment  for  the  respondent. 


March  10.  the  Queen  ogainst  Charles  Sandys  Packer. 


In  a  case  of 
bigamy,  it  ap- 
peared that 
the  first  mar- 
riage was 


second  mar- 
riage in  Tas 
mania,  in 
1852.  That 
the  prisoner 
received 
letters  from 
his  family  in 


SPECIAL  case  reserved  for  the  consideration  of  the 
Court,  under  the  13  Vic,,  No.  8. 
"  On  the  trial  of  this  prisoner  for  bigamy,  the  several 
solemnised  in  objections  hereinafter  stated,  were  made  by  his  counsel, 
1836,  and  the  and  reserved  at  the  latter's  instance.     Some  of  the 
points  appear  to  me  to  be  scarcely  arguable,  but  the 
statute  gives  the  Judge  no  option  in  such  cases. 

First.  The  first  marriage  by  the  prisoner,  as  stated  by 

the  indictment,  was  to  Eleanor  Mary  Theresa  Orogan, 

in  Middlesex,  in  the  year  1836,  and  the  second  marriage 

^e^ttmt  of  *^  was  alleged  to  have  been  in  Hobart  Town,  in  1852,  to 

his  second 

marriage;  and  that  the  prisoner's  brother  only  came  out  to  Tasmania  from  England,  a 
few  months  before  his  second  marriage.  That  he  received  a  letter  from  his  mother, 
who  lived  in  England  in  1851, speaking  generally  about  the  family,and  of  the  prisoner's 
constant  neglect  of  their  correspondence;  and  that  statements  had  been  made  by  the 
prisoner  after  his  second  marriage,  justifying  or  excusing  the  act  on  grounds  shown 
to  be  false,  such  as  that  he  was  married  to  his  first  wife  at  a  Portuguese  chapel,  and 
merely  to  save  appearances,  as  she  had  previously  been  living  with  him  as  his  mis- 
tress. On  another  occasion,  a  woman  having  asserted  in  the  prisoner's  presence,  that 
she  could  prove  that  his  first  wife  was  alive,  the  prisoner  did  not  deny  that  fact,  but 
stated  that  she  had  been  his  mistress.  The  Judge  directed  the  jury  to  acquit  the 
prisoner,  unless  they  were  satisfied  that  at  the  time  of  the  second  marriage,  he  was 
conscious  of  the  existence  of  his  first  wife,  looking  at  his  means  of  knowledge,  and  the 
frequency  of  his  communications  with  his  family,  and  the  various  untruths  which 
he  told  concerning  his  wife  and  his  marriage  with  her.  Heldy  that  the  direction  was 
right,  or  at  all  events  was,  if  wrong,  put  ton  favourably  to  the  prisoner,  as  assuming 
that  the  onus  of  proving  that  he  knew  of  his  wife's  existence  lay  on  the  Crown. 

Held  also,  that  there  was  sufficient  evidence  to  support  the  finding  of  the  jury  in 
favour  of  the  Crown. 

Beldf  per  Wise,  J.,  that  the  onus  of  bringing  him  himself  within  the  proviso  of 
sect.  22,  of  9  G.  IV.,  c.  31,  lay  on  the  prisoner. 

Hdd  also,  that  the  Supreme  Court  had  jurisdiction  to  try  the  case,  under  9  G. 
IV.,  c.  83,  sect.  4. 

In  reserved  criminal  cases,  only  one  counsel  will  be  heard  on  either  side. 
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Mary  Frances  Moore.     To  prove  this  first  marriage,   ^^^- 

certain  statements  or  admissions  by  the  prisoner,  made  The  i^unKn 
in  this  colony  in  1 855,  to  Mr.  John  Dillon,  were  relied  Packer. 
on.  Mr.  DUXon  stated  that  he  had  been  professionally 
employed  to  see  the  prisoner  by  a  person  in  Ireland,  on 
Mrs.  Pa^ker*8  behalf.  It  was  then  objected  that  Mr. 
Dillon,  therefore,  could  give  no  evidence  at  all  against 
the  prisoner,  as  he  must  necessarily  be  considered  the 
latter's  attorney.  He  had  not  been  employed  in  any 
way  by  the  prisoner,  in  point  of  fact,  and  he  was  not 
even  employed  by  the  prisoner's  wife ;  and  Mr.  Dillon^s 
statement,  moreover,  that  he  had  been  employed  on  her 
behalf,  was  objected  to.  On  what  grounds,  therefore, 
I  could  have  rejected  Mr.  Dillon's  evidence  I  am  utterly 
unable  to  comprehend. 

Second.  In  detailing  the  conversation  between  him- 
self and  the  prisoner, Mr.  DiKcm  stated  that  he  produced 
and  showed  to  the  latter,  a  certain  paper,  partly  written 
and  partly  printed,  which  purported,  in  fact,  to  be  a 
certificate  of  marriage,  which  paper  the  witness  put  into 
the  prisoner's  hands  for  perusal.  He  said  that  prisoner 
looked  at  it,  and  after  having  had  it  in  his  hands  long 
enough  for  that  purpose,  handed  it  back  again,  saying 
to  the  witness, "  Yes,  that  is  true."  The  reading  of  this 
certificate  or  paper  to  the  jury  was  objected  to,  on  the 
ground  that  no  proof  had  been  given  of  its  authenticity. 
I  received  it  notwithstanding,  not  as  a  certificate,  nor  as 
a  genuine  document  of  any  kind,  but  simply  as  a  matter 
incorporated  in  and  forming  part  of  the  conversation 
which,  without  reference  to  the  contents  of  the  paper, 
would  have  been  unintelligible.  I  must  add  that,  had 
that  evidence  been  rejected,  there  was  evidence  of  a  con- 
versation between  another  witness  and  the  prisoner,  in 
which  the  same  admission  of  his  marriage  to  Eleanm" 
Mary  Theresa  Grogan  was  made  by  him. 

Third.  To  prove  a  similar  admission  by  the  prisoner 
of  his  first  marriage,  a  letter  in  his  handwriting,  and 
signed  "  Charles  8,  Packer"  was  produced  by  William 
Bugle,  who  said  that  he  got  it  from  Mrs.  Packer,  re- 
cently in  this  colony.     The  witness  wa^s  speaking  to  the 
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1864.  prisoner  respecting  his  wife,  having  had  two  or  three 
The  QnuK  previous  conversations  with  him  on  the  same  subject, 
Packeb.  ^^^  ^  ^^  ^^®  second  marriage,  the  witness  put  the  letter 
in  question  into  the  prisoner's  hands.  It  was  addressed 
to  Mrs.  Holloway,  and  spoke  to  her  in  terms  of  affection 
and  respect  of  a  person  therein  called  EUen,  and  sup- 
posed to  be  his  wife  Eleanor.  The  prisoner,  looking  at 
the  letter,  mentioned  that  Mrs.  Holloway  was  his  sister. 
The  reception  of  the  letter  was  objected  to,  but  I 
received  it,  and  am  still  unable  to  see  why  it  should 
have  been  rejected. 

Fourth.  After  the  giving  of  the  evidence  already 
mentioned,  Mary  Frances  Moore  was  called.  Her 
evidence  was  objected  to  on  the  ground  that  his  first 
marriage  had  not  been  sufficiently  proved. 

Fifth.  Miss  Moore  stated,  among  other  things,  that 
the  prisoner  had  on  different  occasions  spoken  of  his 
family  at  home,  and  mentioned  that  he  had  received 
letters  from  them,  and  that  he  once  gave  her  a  letter 
dated  London,  185 1 ,  which  he  said  was  from  his  mother. 
I  allowed  this  letter  to  be  read.  It  was  offered  against 
the  prisoner  as  tending  to  show  that  he  must  have 
known  from  his  own  family  of  the  continuing  existence 
of  his  wife.  It  struck  me  that  if  the  prisoner  had  orally 
said  that  his  mother  had  in  1851  told  him  such  and 
such  things,  that  oral  matter  would  necessarily  have 
been  receivable ;  and  it  seemed  to  me  to  make  no  sub- 
stantial difference  that  the  prisoner  put  into  Miss 
Moore*8  hands  the  letter  from  his  mother,  which,  in 
fact,  contained  those  things  in  writing;  the  second 
marriage  was  in  August,  1852. 

Sixth.  Miss  Moore  said  that  some  years  ago,  she  re- 
quested the  prisoner,  in  consequence  of  reports  in  this 
colony  about  her  connection  with  him,  to  write  to  Tas- 
mania and  obtain  a  certificate  of  the  marriage.  She  said 
that  the  prisoner  afterwards  told  her  that  he  had  done 
so,  and  that  a  paper  which  he  gave  her  was  the  certifi- 
cate that  he  had  procured.  I  allowed  this  paper  accord- 
ingly as  a  paper  coming  out  of  the  prisoner's  own  hands, 
and  stated  by  him  to  be  a  certificate  of  their  marriage  to 
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be  read.     I  did  not  receive  it  as  a  genuine  document,         ^^^» 
but  simply  as  a  paper  which  the  prisoner  said  was  one,    The  Qu££n 
and  therefore,  as  in  effect  equivalent  to  an  oral  ad  mis-      packer. 
sion  by  him. 

Seventh.  It  was  objected  at  the  close  of  the  case  for 
the  Crown,  that  there  was  no  evidence  of  the  prisoner  s 
knowledge  of  his  wife's  continued  existence  at  the  time 
of  the  second  marriage.  I  held  that  there  was  evidence 
enough  on  this  point  to  go  to  the  jury.  Much  more 
than  seven  years  had  elapsed,  no  doubt,  during  which 
the  prisoner's  wife  Eleanor  had  been  in  England  or  Ire- 
land, before  the  second  marriage  took  place.  But  there 
werethefoUowingcircumstancesshown  as  toknowledga 
1.  Thefactthattheprisonercontinued  in  correspondence, 
or  at  least  received  letters  from  them,  up  to  the  time  of 
his  marriage  with  Mary  Moore,  it  being  shown  by  his 
letter  to  his  sister  that  the  latter,  at  all  events,  knew  the 
first  wife,  and  it  being  proved  that  she  frequently 
visited  London,  where  the  prisoner's  family  resided.  2. 
It  was  sworn  by  Miss  Moore  that  the  prisoner's  brother 
came  out  from  England  to  Hobart  Town  only  a  few 
months  before  the  second  marriage ;  and  there  was  the 
mother*s  letter  of  1851,  speaking  generally  about  the 
family,  and  of  the  prisoner's  constant  neglect  of  their 
correspondence.  3.  There  were  statements  made  by  the 
prisoner  on  different  occasions  since  his  second  marriage, 
justifying  or  excusing  the  act  on  grounds  shown  to  be 
false.  Such  as,  that  he  was  married  to  Eleanor  Orogan, 
at  a  Portuguese  chapel,  and  merely  to  save  appearances, 
as  she  had  been  previously  living  with  him  as  a  mistress. 
On  another  occasion,  he  said  that  he  had  heard  his  wife 
EUaiwr  had  married  again  in  Italy.  He  also  said  that 
she  knew  at  the  time  of  her  marriage,  that  he  (the  pri- 
soner) was  already  married  to  another  woman.  4.  Ac- 
cording to  Miss  Moore,  also,  a  few  days  after  the  Hobart 
Town  marriage,  a  woman  named  Cranston  asserted,  in 
the  prisoner's  presence  (she  having  been  a  kept  mistress 
of  his),  that  she  had  letters  in  her  possession  proving 
that  he  had  a  wife  at  home.  The  prisoner  told  Mary 
Moore,  in  reference  to  this  accusation,  that  he  never  had 
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^^^-         been  married.     It  must  be  added  that  the  prisoner  also 
The  QuKKN    appears  to  have  been  consistent  throughout,  in  assert- 
Pagkeb.      ing  that  he  never  heard  from  or  of  his  wife,  from  1841 
up  to  1853. 

In  reference  to  this  last  point,  it  should  be  observed 
that  the  law  is  not  settled  as  to  the  onus  of  proof 
respecting  ignorance  of  the  first  wife  s  existence.  I  gave 
no  opinion,  therefore,  on  that  point,  but  held  that,  in 
determining  whether  the  prisoner  was  thus  ignorant,  the 
jury  ought  to  look  at  all  the  circumstances.  I  tald  the 
jury  that  they  were  to  consider  the  prisoner's  means  of 
knowledge  ;  the  facility  or  otherwise  of  his  acquiring 
that  knowledge ;  the  probability  or  otherwise  of  his 
making  inquiry  before  the  second  marriage;  his  conduct 
generally  in  reference  to  the  second  marriage ;  and  all 
other  circumstances  in  the  case  which  might  enable 
them  to  conclude,  whether  in  truth  and  in  fact,  he  was 
ignorant  of  his  first  wife's  continued  existence,  or  was 
really  conscious  of  her  being  alive,  but  determined, 
nevertheless,  to  obtain,  by  a  second  marriage,  the  person 
of  another  woman. 

The  cases  on  the  subject  are  the  following : — 1  C.  & 
K.  164;  2  C.  &  K.  782;  1  Dears.  &  B.  98  &  104;  9 
Cox  0.  C.  165 ;  1  F.  &  F.  309,  323,  510. 

Eighth.  After  the  verdict,  I  announced  that  I  should 
reserve  also  the  point  following  of  my  own  authority. 
The  statute  of  Geo.  IV.,  c.  31,  which  contains  the  enact- 
ments in  force  in  this  colony  on  the  subject  of  bigamy, 
was  applied  to  the  colony  of  New  South  Wales  and  Tas- 
mania by  the  Act  of  the  British  Parliament,  9  Geo.  IV., 
c.  83,  s.  24«,  being  the  general  extending  section  appli- 
cable to  both  colonies.  But  it  occurs  to  me  as  deserving 
consideration,  whether  the  effect  of  that  statute,  9  Geo. 
IV.,  c.  31,  s.  22,  so  extended  to  New  South  Wales  as 
aforesaid,  makes  the  offence  of  marrying  a  second  time 
in  Tasmania,  for  instance,  cognizable  and  punishable 
in  New  South  Wales.  I  submit  this  (juestion  for  the 
opinion  of  the  Court,  together  with  the  others  which 
were  raised  at  the  instance  of  the  prisoner's  counsel. 

Alfred  Stephen." 
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The  special  case  stated  that  the  two  papers  or  docu-  i^^- 
ments  spoken  of  as  certificates  of  marriage  respectively,  The  Queen 
could  be  referred  to  if  necessary,  and  copies  of  two  let-  pa^fr. 
ters  were  annexed;  one  from  the  prisoner  to  his  sister, 
Mrs.  fioMoiyay,  dated  Spithead,  November  16th,  1839, 
which,  after  bidding  her  good  bye,  and  expressing  in 
grateful  and  affectionate  language/his  gratitude  to  her 
for  her  kindness  to  himself  and  Ellen,  contained  the 
following  extract: — "  I  have  no  doubt  poor  dear  Ellen 
will  be  pleased  to  explain  to  you  fully.  She  has  been 
allowed  to  visit  me  very  nearly  every  day  since  she  has 
been  down  here,  and  has  been  treated  with  the  most 
marked  kindness  by  all.  You  mentioned  in  your  kind 
letter  to  me,  what  a  happiness  you  experienced  in  having 
so  kind  and  good  a  husband  as  yours  is  ;  you  will  the 
more  readily,  therefore,  enter  into  her  feelings  at  losing 
him  who,  whatever  he  has  been  in  the  eyes  of  the  world, 
has  been  in  hers  only  the  object  of  the  most  devoted  love 
and  aflfection.  Poor  dear  girl,  I  need  not,  I  am  sure, 
ask  you  to  be  kind  to  her  for  my  sake."  The  other 
from  the  prisoner's  mother  to  him,  dated  London, 
August  26, 1851,  enclosed  another  letter  containing 
family  news,  which  was  not  produced.  This  letter  re- 
ferred to  the  prisoner's  neglect  in  answering  several  let- 
ters, and  his  father's  and  mother's  consequent  anxiety. 
It  ends  by  saying,  "  As  the  enclosed  letter  contains  all 
our  family  news,  I  must  conclude  with  our  united 
love.  Hoping  soon  to  hear  from  you,  I  remain,  my 
dear  Charles,  your  affectionate  mother,  A,P" 

Isaacs  for  the  prisoner.  It  is  submitted  that  where 
the  wife  has  been  absent  for  more  than  seven  years,  the 
onus  of  proving  that  the  husband  knew  of  her  existence 
lies  on  the  Crown.  Assuming  that  before  the  expiration 
of  the  seven  years,  a  prisoner  is  bound  to  shew  that  he 
did  not  know  of  the  existence  of  his  first  wife,  it  is  con- 
tended that  at  the  end  of  seven  years,  the  inference  of 
death  arises ;  and,  there  being  a  presumption  that  the 
prisoner  does  not  know  that  she  is  alive,  the  Crown  must 
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^^^'  rebut  that  presumption.  Briggs'  case  (a)  is  a  distinct 
The  QuBEN  authority  that  it  is  not  sufficient  that  the  prisoner  should 
Paotbb,  possess  the  means  of  knowledge.  Where  the  only  evi- 
dence of  the  first  marriage  has  been  the  admissions  of 
the  prisoner,  the  jury,  although  the  evidence  has  been 
left  to  them,  have  always  been  advised  to  SM^quit.  R. 
V.  Simonato  (6),  R,  v.  Flaherty  (c).  R.  Gross  (c?),  R,  v. 
Ellis  (e),  and  R,  v.  Dane  (/),  were  referred  to.  It  is 
submitted  also  that  the  difficulty  suggested  by  the 
learned  Chief  Justice,  who  tried  the  case,  is  fatal.  The 
alleged  offence  is  not  an  offence  against  the  law  of  this 
colony,  but  only  an  offence  against  the  law  of  Van 
Diemen's  Land  or  England;  and  it  is  cognizable,  there- 
fore, only  by  the  Courts  of  those  places.  If  the  pri- 
soner, after  his  present  sentence  was  expired,  went  to 
that  colony,  he  would  be  liable  to  be  tried  again  for 
the  same  offence,  and  could  not  plead  autre  fois  convict; 
and  he  would  also  be  liable  to  be  tried  again  if  he  went 
to  England.  Hall  v.  Campbell  (g)  was  referred  to. 
[  Wise,  J.,  referred  to  R.  v.  Ross  (h).] 

PoweU,  on  the  same  side,  claimed  to  be  heard. 

Per  Curiam.  Only  one  counsel  can  be  heard.  In 
a  special  case,  Cook  v.  BHggs  (i).  we  refused  to  hear 
more  than  one  counsel ;  and  in  special  criminal  cases, 
we  now  lay  down  the  same  rule. 

The  Attorney-OeneraZ,  for  the  Crown.  The  convic- 
tion in  Briggs'  casewasquashed,because  the  jury  found 
that  there  was  no  evidence  of  the  prisoner's  knowledge. 
It  is  submitted  that  all  matters  contained  in  the  proviso 
must  be  proved  by  the  prisoner,  with  more  or  less  preci- 
sion, according  to  the  circumstances  of  each  case.  The 
circumstances  which  would  justifya  jury  in  finding  that 
the  prisoner  had  that  knowledge,  must  vary  with  the 
circumstances  of  each  case.     The  law  requires  the  best 

(a)  1  Dears.  &  B.  9S;  26  L.J.M.G.  7. 

(6)  1  C.  &  K.  164.  (c)  2  C.  &  K.  782. 

(d)  1  P.  &  F.  510.  (c)  Id.  309. 

(/)  Id.  323.  ig)  Cowp.  204. 

{h)  1  Sap.  Ct.  R.  App.  43.  {%)  December  21,  1861. 
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evidence  that  can  be  obtained,  but  does  not  exact  impos-         ^^^' 

sibilities.     Some  circumstances  might  be  proved  by  the    The  Qusbn 

prisoner,  which  would  throw  the  onus  on  the  Crown.      Packer. 

Where  the  prisoner  had  lived  in  this  colony  and  his  wife 

in  England,  it  may  be  that  the  Crown  would  be  bound 

to  show  that  the  prisoner  had  the  means  of  knowledge. 

But  here,  just  before  the  second  marriage  takes  place,  it 

is  shown  that  the  prisoner  stated  that  his  first  wife  had 

been  his  mistress,  and  that  he  had  only  gone  through  the 

form  of  marriage  to  satisfy  her  conscience ;  and  he  thus 

showed  that  he  knew  of  her  existence,  and  stated  what 

was  untrue,  in  order  to  lull  suspicion.     The  letter  of 

August  26, 1851,  shows  that  his  family  had  frequently 

written  to  him  and  received  no  answer.     Evidence  of 

the  means  of  knowledge  is  clearly  admissible  as  one  of 

the  circumstances  which  would  justify  the  jury  in 

finding  that  he  knew  that  she  was  alive,  and  coupled 

with  the  prisoner's  conduct,  was  cogent  evidence  that 

he  had  this  knowledge.    JR.  v.  CvMen  (a),  R,  v.  JoTiea 

(6),  and  East's  P.  C.  (c),  were  referred  to. 

Stephen,  C.J.  I  think  that  none  of  the  objections 
to  thereception  of  any  of  the  pieces  of  evidence  were  well 
founded.  The  substantial  question  is,  whether  there 
was  suflScient  evidence  to  justify  the  jury  in  finding  that 
the  prisoner  knew  that  his  first  wife  was  alive  at  the  time 
of  the  second  marriage.  Under  the  statute,  not  only 
must  the  wife  be  absent  from  her  husband  for  seven 
years,  but  the  prisoner  must  not  be  aware  that  she  is 
alive.  How  could  that  be  proved  more  effectually  than 
by  showing  that  the  prisoner  had  the  means  of  know- 
ledge— not  only  from  persons  on  the  spot  writing  to  him 
on  the  subject,  but  from  his  own  brother,  who  came  out 
from  the  place  where  she  lived  ?  It  must  be  supposed 
that  the  prisoner  was  interested  in  knowing  whether  his 
wifewasalive.  Having, then,suchmeansofknowledge,it 
is  probable  that  he  would  use  them ;  and  these  circum- 
stances are  surely  suflScient  to  justify  the  jury  in  finding 
that  he  knew  that  she  was  alive.     It  was  proved  that  a 

(a)  9  C.  &  p.  6S1.  (6)  C.  &  Mareh.  614. 

(c)  Vol.  1,  p.  467. 


V. 

Packer. 
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1864.  few  days  after  the  second  marriage,  a  woman  named 
The  QuBXN  Cranston  asserted,  in  the  prisoner's  presence,  that  she 
could  prove  that  his  first  wife  was  alive ;  and  that  the 
prisoner  did  not  deny  that  such  was  the  case,  but  said 
that  the  woman  referred  to  as  his  first  wife  had  been  his 
mistress.  I  think  my  charge  to  the  jury  was  correct,  or 
at  all  events,  if  wrong, put  the  case  too  favourably  to  the 
prisoner.  It  assumed  that  the  onus  of  proving  that  he 
knew  of  his  wife's  existence  lay  on  the  Crown,  whereas 
it  seems  to  me  doubtful  whether  the  onus  is  not  wholly 
on  the  prisoner.  I  told  the  jury  to  acquit  the  prisoner 
unless  they  were  satisfied  that  at  the  time  of  the  second 
marriage  he  was  conscious  of  the  existence  of  his  first 
wife,  looking  at  his  means  of  knowledge,  and  the  fre- 
quency of  his  communications  with  his  family,  and  the 
various  untruths  which  he  told  concerning  his  wife  and 
the  marriage  with  her.  The  doubt  that  I  suggested  at 
the  trial  has  been  removed,  by  further  considering  the 
words  of  the  statute  creating  this  ofience,  9  Geo.  IV.,  c. 
31,  8.  22,  which,  by  the  9  Geo.  IV.,  c.  8»3,  was  incor- 
porated in  our  laws,  and  which  is,  therefore,  the  law  of 
the  colony.  If  an  enactment  of  that  nature  had  been 
passed  by  a  colonial  legislature,  I  should  have  thought 
that  it  would  have  no  force  as  to  marriages  contracted 
elsewhere  than  in  the  colony  so  legislating.  But  the 
British  Parliament  has  legislative  authority  over  all  the 
colonies ;  and  I  think,  therefore,  that  the  Courts  of  this 
colony  have  jurisdiction  over  this  offence. 

MiLFORD,  J.  The  conviction  must  be  upheld.  I  do 
not  know  whether  I  should  have  found  the  same  verdict. 
But  there  was  sufficient  evidence  for  the  jury  to  find 
that  the  prisoner  knew  that  his  wife  was  alive.  I 
should  have  had  some  doubt  as  to  the  statute  being  in 
force  in  this  colony,  but  there  are  decisions  of  this 
Court  to  the  effect  that  these  inconsistencies  of 
language  are  not  suflScient  to  prevent  their  being  in 
force,  and  that  the  word  "  England  "  must  be  read  as 
if  it  were  "  New  South  Wales." 
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Wiss,  J.  I  am  of  opinion  that  there  was  no  miare-  ^^^* 
caption  of  evidence,  and  no  misdirection.  There  was  no  '^'he  Quken 
misreception  of  evidence^  because  all  the  evidence  which  Packer. 
was  received  went  to  show  a  state  of  circumstances  which 
would,  with  the  other  evidence,  guide  the  jury  to  a  de- 
cision of  the  question,  as  to  the  ignorance  or  knowledge 
of  the  prisoner,  of  the  existence  of  his  first  wife  at  the 
time  of  the  second.marriage.  It  does  not  follow  from 
this,  that  every  imaginable  fact  would  be  admissible, 
but  if  Uie  fact  is  shown  to  be  such  as  to  assist  the  jury, 
it  is  admissible.  The  only  doubt  I  felt  was  with  regard 
to  the  letter  from  the  mother.  The  first  marriage  being 
proved,  and  the  fact  that  the  first  wife  was  still  alive,  it 
was  proved  that  the  prisoner  was  in  communication  with 
members  of  his  family.  It  is  contrary  to  all  probability, 
therefore,  to  suppose  that  the  prisoner  would  not  have 
enquired  for,  or  that  they  would  not  have  toldhimof  her 
death,  if  she  were  dead ;  and  that  evidence,  therefore, 
shows  that  the  prisoner  was  conscious  of  her  existence. 
I  am  of  opinion,  that  the  question  was  left  to  the  jury  in 
a  way  favourable  to  the  prisoner,  when  they  were  di- 
rected that  the  prisoner  was  guilty,  if  it  was  shown 
that  he  knew  of  her  existence,  although  he  had  been  ab- 
sent for  seven  years.  The  question  is,  whether  it  might 
not  have  been  left  in  a  way  more  unfavourable  to  the 
prisoner.  I  think  the  facts  contained  in  the  proviso 
must  be  shown  to  exist ;  that  is,  it  need  not  be  proved 
negatively  not  to  exist.  Suppose  a  prisoner  is  proved  to 
have  been  married  twenty  years  ago,  and  after  fifteen 
years  to  have  married  again,  his  first  wife  being  alive  at 
the  time,  and  there  being  no  evidence  ^^s  to  where  the 
prisoner  and  his  first  wife  had  been  living,  I  should  think 
that  that  evidence  would  be  sufficient  to  support  a  convic- 
tion for  bigamy .  The  statute  says,  thatif  any  personbeing 
married,  shall  marry  any  other  person  during  the  life  of 
the  former  husband  or  wife,  whether  the  second  marriage 
shall  have  taken  place  in  England  or  elsewhere,  he  shall 
be  guilty  of  felony.  I  think  that  those  words  define  a 
complete  offence ;  but  the  statute  goes  on  to  say,  "pro- 
vided always,  thatnothingherein  contained  shall  extend 

D— 3 
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*^^'  to  any  second  marriage  contracted  out  of  England,  bjr 
The  QuKEN  any  other  than  asubject  of  His  Majesty  or  to  any  person. 
Packer,  marrying  a  second  time,  whose  husband  or  wife  shall 
hare  been  continually  absent  from  such  person  for  the^ 
space  of  seven  years  then  last  past,  and  shall  not  have- 
been  known  by  such  person  to  be  living  within  that 
time ;  or  shall  extend  to  any  person  who  at  the  time  of 
such  second  marriage  shall  have  been  divorced  from  the- 
bond  of  the  first  marriage ;  or  to  any  person  whose  for- 
mer marriage  shall  have  been  declared  void  by  the  sen- 
tence of  any  Court  of  competent  jurisdiction."  Gould  it 
be  contended  that  the  Crown  must  negative  the  existence^ 
of  any  divorce  ?  If  not,  why  must  it  negative  any  of 
the  other  branches  of  the  proviso  ?  It  has  been  held  in 
cases  under  the  Grame  Laws,  that  it  is  not  necessary  for 
the  prosecution  in  such  cases,  to  negative  the  possession 
by  the  defendant  of  the  necessary  qualification.  I  am 
of  opinion,  therefore,  that  the  prisoner  was  bound  to- 
bring  himself  within  the  proviso ;  and  such  seems  to- 
have  been  the  opinion  of  Coleridge,  J.,  in  Briggs'a  case. 
Here  the  jury  have  found  that  the  prisoner  was  guilty,, 
and  I  think  that  the  facts  before  them  in  evidence,  were 
sufficient  to  justify  that  finding.  I  am  of  opinion,  also,, 
that  the  prisoner  can  be  punished  here,  although  the^ 
offence  is,  in  fact,  committed  in  Van  Diemen's  Land ;. 
and,  therefore,  that  if  he  were  tried  again,  either  there 
or  in  England,  for  the  same  offence,  he  could  plead 
autrefois  convict.  Legitimacy  is  a  question  of  im- 
portance to  a  British  subject,  wherever  he  might  be, 
and  the  law  of  England  on  this  matter  would  govern  the^ 
subject  wherever  he  might  be.  As,  for  instance,  it  has. 
been  decided  that  the  marriage  of  a  widower  with  his 
deceased  wife^s  sister,  both  being  British  subjects,  and 
domiciled  in  England,  is  absolutely  void,  although  the 
marriage  was  celebrated  in  a  foreign  country,  by  the  law 
of  which  such  a  marriage  was  legal ;  Brook  v.  Brook  (a) .. 

Conviction  sustained  (6). 

(a)  9  H.  L.  Cas.  193  ;  7  Jar.  N.  S.  422. 

(6)  The  foUowinff  is  the  marginal  note  siven  by  the  reporter  of 
a  recent  decision  of  the  Supreme  Court  of  Victoria : — 

**0n  the  trial  of  Margaret  £f.  for  bigamy,  her  father    N*  M,\ 
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1864. 


McIsAACS  against  Robertson.  March  li. 

rpHB  first  count  of  the  declaration  for  slander^  charged    Action  for 

that  defendant  spoke  and  published  of  the  plaintiff  words.    The 

the  words  following:  "You  are  a  false  swearing  old f^fjg^^J^^^^^ 

vagabond ;  you  robbed  me,  and  you  will  rob  everybody  alleged  that 

you  have  to  do  with;  you  will  rob  that  man  (meaning g®ije%*"^i^^ 

one  George  Best  Kelly)  before  you  have  done  with  him."  P»*iD*jfff  "You 

are  a  xaise 
swearing  old  vagabond  ;  you  robbed  me,  and  you  will  rob  everybody  you  have  to  do 
with ;  you  will  rob  that  man  (meaning  G.  B.  K.)  before  you  have  done  with  IdnK" 
A  second  count  alleged  that  defendant  said  of  the  plaintiff,  *'  You  are  a  false  swearer 
and  swindler;  you  swindled  me,  and  you  will  swindle  them  too,"  (pointing  to 
G.  B.  K.,  and  meaning  G.  B.  K.  and  his  brother). 

The  plea  to  the  first  count  stated,  that  the  plaintiff  induced  the  defendant  to  lend 
him  his  name  to  a  promissory  note,  on  the  fraudulent  representation  that  the  plaintiff 
had  goods  in  a  yard  which  were  unencumbered,  whereas  the  goods  were  then  under 
mortgage,  as  the  plaintiff  knew,  and  that  the  plaintiff  was  insolvent ;  and  that  the 
result  was,  that  the  defendant  had  to  pay  the  promissory  note  and  lose  his  money. 

The  plea  to  the  second  count,  after  setting  out  the  same  facts  as  were  set  out  in  the 
first  plea,  stated  that  in  an  examination  before  the  Chief  Commissioner  of  Insolvent 
Estates,  the  plaintiff  committed  perjury.  Both  pleas  contained  the  allegation  that 
the  plaintiff  was  about  to  have  business  transactions  with  G.  B.  K.,  and  that  by 
reason  of  the  facts  stated  in  the  plea,  it  was  for  the  public  benefit  that  the  words 
complained  of  should  be  spoken.  Held,  no  sufficient  justification  under  the  Injuries 
to  Cnaracter  Act,  11  Vic,  No.  13,  sect.  4. 

gave  the  following  evidence — '  I  am  a  Roman  CathoUc,  and  the  mar- 
riage was  performed  again  by  Father  C, ,  a  Roman  CathoUc  priest,  in  a 
house  where  prayers  were  said.  There  was  no  Church  built.  I  know 
the  ceremony  of  my  own  Church,  and  it  was  performed.  Mr.  and 
Mrs.  8,  (the  latter  the  prisoner)  lived  together  for  thirteen  years. 
They  took  each  other  for  man  and  wife.  I  cannot  say  what  was  said, 
because  it  was  in  Latin.  I  am  not  certain  whether  there  was  a  ring. ' 
l%e  Judge  was  asked  to  direct  an  acquittal,  but  refused.  The  jury 
found  a  verdict  of  ffuilty,  but  by  a  rider  made  a  strong  recommenda- 
tion to  mercy,  on  the  |pround  that  the  prisoner  had,  shortly  before  her 
second  mamage,  received  a  letter  informing  her  of  her  husband's 
death.  On  questions  of  law  reserved,  that  the  marriage  was  not 
proved,  and  tnat  the  rider  made  the  verdict  equivalent  to  *  not  guilty. ' 
Held  by  Siawett,  C.  J  ,  and  Jliolestoorth,  J.  ( IrilliamSf  J.,  dissenting), 
th&t  there  was  sufficient  evidence  of  the  first  marriage ;  and,  by 
SUmoeilt  C.  J.,  and  Molesworth,  J.  {WUliafnSf  J.,  expressing  no 
opinion),  that  the  verdict  of  *  guilty '  was  properly  found. 

Per  Staweil,  C.  J.  Seven  years  is  the  limit  within  which  a  second 
marriage  is  entered  into  at  the  risk  of  the  party  who  ventures  to  marry 
again  without  full  knowledge  of  the  death  of  the  first  husband  or  wife. 

Per  M6U»woTih,  J.  Knowledge  within  seven  years  is  not  a  necessary 
ingredientof  the  offence  ofbisamy ;  theact  which  constitutes  the  bigamy 
is  the  second  marriage  ;  ana  the  question  as  to  whether,  when  that 
second  marriage  is  entered  into  by  the  parties,  their  Halvs  is  such  as 
to  make  it  criminal,  is  one  on  which  they  must  be  informed  at  their 
own  peril,  so  far  as  being  liable  to  conviction  ;  Reg.  v.  Smith,"  (*) 
•  Wyatt  A  WebVt  Bep.  C.  L.  ft25. 
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l^'  The  second  count  charged  that  defendant  spoke  and 

Mcl8AAcs     published  of  the  plaintifE  the  words  following  :    '^  You 

Robertson'.    ^^®  *  false  swearer  and  swindler ;  you  swindled  me, 

and  you  will  swindle  them  too/'  (pointing  to  one  George 

Best  Kelly,  and  meaning  the  said  Oeorge  Best  Kelly 

and  his  brother). 

Plea,  as  to  the  slander  in  the  first  countcomplained  of, 
and  as  to  the  following  words  in  the  second  count  com- 
plained of,  "  You  are  a  swindler ;  you  swindled  me  and 
you  will  swindle  them  too,''  alleged  that  before  the 
speaking,  &c.,  the  plaintiff  requested  the  defendant  to 
indorse  for  the  plaintiff's  accommodation,  a  certain  pro- 
missory note  then  made  by  the  plaintiff  for  £45,  and  in 
order  to  induce  the  defendant  to  indorse  the  promissory 
note,  the  plaintiff  falsely  and  fraudulently  represented  to 
the  defendant  that  a  quantity  of  timber  then  in  the  yard 
of  the  plaintiff,  was  clear  of  all  charges  and  incumbrances, 
and  the  plaintiff  promised  that  he  would  pay  the  note  at 
maturity.  The  plea  then  alleged  that  the  defendant, 
relying  on  the  plaintiff's  representation  and  promise,  did 
endorse  the  note;  andhavingdiscounted  it,  handed  over 
the  proceeds  to  the  plaintiff.  It  then  stated  that  the 
timber  was  not  clear  of  all  charges  and  incumbrances, 
but  was  then  included  in  a  certain  mortgage,  &c.,  as  the 
plaintiff  knew,  and  the  plaintiff  was  then  insolvent,  as  he 
well  knew.  The  plea  then  averred  that  plaintiff's  estate 
was  duly  sequestrated,  and  that  before  such  sequestra- 
tion, the  defendant,  as  the  indorser,  was  obliged  to  pay 
the  promissory  note,  and  suffered  loss.  Averment,  that 
after  the  sequestration  the  plaintiff  was  about  to  have 
business  transactions  with  George  Best  Kelly,  in  the 
declaration  mentioned;  and  that  by  reason  of  the 
facts  in  this  plea  stated,  it  was  for  the  public  benefit 
that  the  words  in  the  introductory  part  of  this  plea 
mentioned  should  be  spoken  and  published  of  the 
plaintiff,  wherefore  the  defendant  did  speak  and  pub- 
lish the  words  in  the  introductory  part  of  this  plea 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid. 
The  second  plea  as  to  the  words,  ''  you  are  a  false 
swearing  old  vagabond,"  in  the  first  count,  and  as  the 
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words,  "  you  are  a  false  swearer/*  in  the  second,  stated,  ^^^' 
that  before  the  speaking,  Ac,  the  defendants,  at  plain-  McIsaacs 
tiff's  request,  and  for  his  accommodation,  endorsed  a  Robkrtson. 
promissory  note  for  £45,  which  he  discounted,  and 
handed  the  proceeds  to  the  plaintiff ;  and  that  after  the 
endorsement,  and  before  his  insolvency,  the  plaintiff 
showed  to  the  defendant  a  roll  of  bank  notes,  and  stated 
to  the  defendant  that  there  were  £700  in  the  roll,  and 
that  he  could  then  pay  the  promissory  note,  but  that 
there  were  other  claims  he  wished  to  pay.  It  then 
alleged  as  in  the  first  plea  the  plaintiff's  sequestration, 
and  that  the  defendant  was  compelled  to  pay  the  note, 
and  prove  against  the  plaintifPs  estate.  The  plea  then 
stated  that,  pending  such  sequestration,  the  plaintiff  was 
dnly  examined  upon  oath  before  the  Chief  Commissioner 
of  Insolvent  Estates,  touching  his  estate;  and  that  upon 
such  examination  theplaintiff  swore  that  he  did  not  show 
the  said  roll  of  notes,  or  any  roll  of  bank  notes  to  the 
defendant — and  that  he  did  not  state  that  there  were 
£700  in  the  roll — and  that  he  did  not  allege  that  he 
could  then  pay  the  said  promissory  note — but  there  were 
other  claims,  &c.,  or  anything  to  that  effect.  Averment, 
that  after  such  sequestration  and  examination  the  plain- 
tiff was  about  to  have  business  transaction,  &c.,  con- 
cluding with  the  same  words  as  the  second  plea. 
Demurrer  and  joinder. 

Isaacs  in  support  of  the  demurrers.  The  plea  con- 
tains no  averment  that  the  facts  alleged  as  a  justification 
of  the  speaking  of  the  words  are  true  ;  and  the  facts  do 
not  show  that  it  was  for  the  public  benefit  that  the  words 
should  be  spoken.  It  cannot  be  for  the  public  benefit 
that  A.  should  tell  B,  that  (7.  has  cheated  him.  And 
the  second  plea  is  also  defective,  because  it  does  not 
allege  that  what  the  plaintiff  swore  before  the  Chief 
Commissioner  of  Insolvent  Estates  was  false. 

Darley  in  support  of  the  plea.  The  word  public 
must  be  construed  in  a  limited  sense.  The  law  considers 
that  defamatory  matter  is  published  or  made  public  if 
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^^^'  communicated  to  one  person ;  and  it  is  submitted  that  a 
McIsAAcs  matter  can  be  spoken  for  the  public  benefit,  although 
RoBKBTsoN.  ^^*  beneficial  to  the  whole  community.  It  is  su£Bcient 
that  it  is  for  the  benefit  of  a  member  of  the  public.  The 
public  are  interested  in  knowing  the  integrity  of  persons 
with  whom  they  deal ;  and  it  is  for  the  public  benefit 
that  a  person  recently  engaged  in  swindling  should  not 
obtain  credit.  The  pleas  show  a  prima  facie  case  for 
the  jury,  which  is  all  that  is  necessary  on  the  face  of 
the  record. 

Stbphbn,  C.  J.  I  have  no  doubt  that  the  pleas  are 
bad.  The  statute  says  that  onfe  man  may  not  say  things 
defamatory  of  another  man,  however  true  it  may  be, 
unless  such  publication  be  for  the  public  benefit.  Are 
there  any  grounds  for  saying  that  there  is  shown  here  a 
prima  facie  case  of  benefit  to  the  public  by  the  uttering 
of  the  words  set  out  in  the  declaration  ?  The  decision 
must  depend  upon  the  circumstances  of  each  case,  and 
to  illustrate  the  application  of  this  principle  I  will  refer 
to  some  of  the  cases  in  which  this  question  has  been 
considered  by  this  Court. 

Floyd  V.  Taylor  (a)  was  a  case  of  libel  imputing  to  the 
plaintiff  that  he  was  absconding  from  his  creditors. 
The  plea  justifying  the  publication  under  the  statute 
was  held  good,  on  the  ground  that  the  allegations  in  the 
libel,  which  were  all  justified,  show  sufiiciently  in  them- 
selves grounds  for  the  publication  for  the  public  benefit. 

The  case  before  that  was  Maister  v.  Eipgrave  (6), 
which  was  an  action  against  the  publishers  of  anew  spaper 
for  a  libel  refiecting  on  the  plaintifE  as  a  magistrate,  im- 
puting corrupt,  partial,  and  prejudiced  conduct — ^but 
chiefiy  in  conniving  at  the  absences  and  misconduct,  and 
partiality  of  the  clerk  of  the  bench  under  whose  in- 
fluence he  was  said  to  be.  The  defendants  pleaded  a 
justificationof  many  portions,  on  the  ground  of  the  truth 
of  the  imputations,  and  that  it  was  for  the  public  benefit 
that  they  should  be  published.  The  plea  was  demurred 
to,  on  the  ground  that  the  latter  averment  was  defective, 

(a)  June  28,  1861.  (6)  December  13,  1869. 
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-and  that  some  passages  pleaded  to  were  not  justified  at  ^^^- 
all ;  and  also  that  some  passages  were  excluded  which  McIsaacs 
onght  to  have  been  added^  in  order  to  make  the  sense  RoBsaTsoK. 
and  substance  of  the  charge  complete — that  in  short  the 
•extracts  were  garbled.  After  argument^  we  held  in  a 
considered  judgment  that  the  plea  was  bad^  for  not  con- 
taining any  statement  justifying  some  particular  in- 
stances (indeed  thepleadidnoteven  notice  them)^  which 
were  adduced  in  the  libel  of  theclerk^sinfluenceoyer  the 
plaintiff.  But  we  also  held  that  the  plea  was  not  ob- 
jectionable^ on  the  ground  of  the  extracts  being  g^rbled^ 
considering  that  it  would  be  a  question  for  the  jury  how 
far  the  charge  of  corruption  was  conveyed  by  the  publi- 
cation ;  and  on  the  question  of  public  benefit  we  held 
that  the  various  allegations  of  the  clerk's  misconduct^ 
and  of  his  influence  over  the  plaintiff,  were  all  in  effect 
matters  which  made,  or  which  tended  to  make,  and 
might  in  the  opinion  of  the  jury  make,  it  for  the  public 
benefit  that  the  matters  should  be  published.  There 
are  cases  in  which  the  facts  themselves  which  are  pub- 
lished may,  always  assuming  them  to  be  facts,  show  a 
suflicient  justification  for  their  publication,  in  a  view 
to  the  public  benefit. 

Again,  in  the  case  of  Morgan  v.  Irby  (a),  the 
libel  declared  on  was  contained  in  two  letters — the  first 
addressed  to  the  Postmaster-Greneral,  imputing  to  plain- 
tiff that  he  had  been  tried  for  feloniously  receiving  gold 
dust,  stolen  from  a  mail — and  that  the  jury  did  not 
aoquit  him,  but  was  discharged  without  verdict ;  and 
the  second  letter  addressed  to  Mr.  8.  A.  Donaldson, 
imputing  that  he  had  been  guilty  of  perjury  on  a  certain 
occasion.  The  second  plea  justified  the  former  charge  by 
alleging  its  truth;  and  stated,  as  areason  why  the  publi- 
cation was  for  the  public  benefit,  that  the  postmaster  of 
the  place,  wherein  the  plaintiff  resided,  was  the  plaintiff's 
son-in-law,  and  his  near  neighbour,  and  in  constant  com- 
munication wKh  him — ^and  that  such  connexion  was 
likely  to  be  injurious  to  the  public.  And  there  was 
another  plea  which  justified  the  second  of  the  two  charges 
(a)  May  3,  1850. 
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1864.  by  alleging  its  truth  ;  and  stated,  as  a  reason  why  the- 
McIsAAcs  publication  was  for  the  public  benefit,  that  the  plaintiff 
EtoBEMBON.  ^^^  ^  publican,  and  bound  by  law  to  procure  a  certifi- 
cate that  he  was  of  good  fame  and  a  person  proper  to  be- 
licensed .  On  demurrer  to  these  pleas,  we  held  that  in  con* 
sidering  the  sufficiency  of  such  pleas  the  Court  will  deter- 
mine whether  there  is  a  case  to  go  to  the  jury — that  is, 
whether  there  is  a  prima  fcLcie  set  of  facts  on  which  the 
opinion  of  a  jury  might  be  taken,  explaining  or  showing 
why  the  publication  was  for  the  public  benefit.  And 
we  were  of  opinion,  in  that  case,  that  there  was  such  a 
frima  facie  case  or  state  of  facts  shewn  there;  for  it 
was  for  the  public  benefit  that  the  head  of  the  post  office 
department  should  know  that  a  country  postmaster  waa 
so  circumstanced  as  the  plaintiff's  son-in-law  was,  in 
order  that  he  (the  Postmaster^G^neral)  might  ezercise^ 
his  discretion  thereupon.  And  whether  the  plaintiff  had 
then  obtained  the  current  year's  license  or  not,  it  was  for 
the  public  benefit  that  all  persons  in  the  district  should 
know  his  character. 

In  Armstrong  v.  Parkinson  (a),  the  defendant  had 
published  a  libel  of  the  plaintiff,  who  was  a  postmaster, 
in  a  letter  to  the  Postmaster-Greneral,  and  onademurrer 
to  a  plea  of  justification  we  decided  the  following  points. 
That  it  is  necessary,  not  only  specifically  to  allege  the 
facts  which  make  the  publication  for  the  public  benefit, 
but  to  state  that  they  rendered  it  so ;  e.g,  in  that  case, 
that  the  publication  was  for  the  public  benefit,  because 
the  plaintiff  was  a  subordinate  postmaster,  and  the  party 
addressed  was  the  head  of  his  department,  and  that  the 
letter  was  for  correcting  the  grievance  complained  of  by 
or  through  him .  And  as  it  appeared  and  was  alleged  that 
the  defendant  charged  the  plaintiff  with  being  guilty  of 
improper  conduct  in  charging  three  different  sums  on 
three  letters  from  Appin  to  Deniliquin,  the  plea  should 
have  shown  the  circumstances  which  made  the  said 
charges  improper.  And  in  Holroyd  v.  Parkes  (fc),  the 
same  principles  were  laid  down. 

(a)  October  29»  1857.  (6)  November  6,  1856. 
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In  the  case  which  is  now  under  consideration,  I  ^864. 
do  not  see  how  it  can  be  for  the  public  benefit  that  the  McIsaacs 
plaintiff  should  be  told  of  himself,  in  the  presence  of  two  Robertson. 
persons,  with  whom  it  may  be  the  plaintiff  was  about  to 
have  some  business  transactions,  or  that  those  two  per- 
sons should  have  been  told  of  him^  that  on  some  former 
occasion  he  had  been  guilty  of  swindling,  or  robbery,  or 
perjury.  It  might  be  for  the  benefit  of  those  two  per- 
sons to  know  the  plaintiff's  character ;  but  how  is  it  for 
the  public  benefit  ?  How  could  the  public,  by  any  pos- 
sibility, be  benefited  by  such  publication  ?  I  think  there 
is  no  circumstance  to  go  to  the  jury  from  which  they 
<K>nld  be  allowed  to  form  an  opinion  that  it  was  for  the 
public  benefit,  that  these  two  persons  should  hear  that 
the  plaintiff  had  been  guilty  of  swindling.  If  it  were 
for  the  pubUc  benefit  that  two  persons  should  be  told 
these  things,  it  would  be  equally  for  the  public  benefit 
that  one  person  should  be  told,  and  the  statute  would  be 
completely  frittered  away.  I  am  of  opinion  that  the 
statute  must  be  fairly  construed,  so  as  to  put  down 
slander,  whether  true  or  false,  unless  the  public  gen- 
erally, who  are  interested  in  the  publication,  can  be 
benefited  thereby ;  and  the  public  cannot  be  benefited 
in  a  case  like  the  present. 

Wiss,  J.  I  am  of  the  same  opinion.  I  think  this 
statute  is  prejudicial  to  the  public  interest.  The  evils 
i?rhich  it  was  intended  to  guard  against,  might  be  reme- 
died by  allowing  the  plaintiff  to  reply  to  a  defence  that 
the  defamatory  matter  is  true,  that  it  was  said  malo 
animo,  I  may  add,  that  in  Victoria,  this  statute  has 
been  repealed,  and  the  law  there  is  the  same  as  in 
Dngland. 

Judgment  for  the  plaintiff. 
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1864. 


October  29, 
1863. 


^Tsw  ^'  Campbell  and  another  against  Dent. 

enterki^d"^  rpRESPASS  for  breaking  and  entering  certain  lands 

and  carrying  of  the  plaintiffs'  described  in  the  declaration,  and 

away  trees  and      ^^.  ,  ,.  ,  -,  -  ,     . 

timber  there-    Cutting  down  divers  trees  growing,  and  fences  being, 

thaTthe^lMd    ^^®^®^^ — and  carrying  away  the  same  and  erectingtents 

wa«  granted  by  and  stockyards  on  the  land,  and  depasturing  the  same 

»bfck      ^tt  horses  and  cattle. 

reservation  out     Plea,  except  as  to  erecting  tents  and  stockyards,  and 

(ifUer  alia)  all    Cutting  down  fences  on  the  land,  and  depasturing  the 

stone,  gravel,    game  with  horses  and  cattle,  that  the  land  is  certain 

indigenous  ' 

timber,  and  land  conveyed  by  deeds  of  grant  from  the  Cfown  to  the 
required^fo"  plaintiffs,  or  to  those  from  whom  they  claim  and  whose 
naval  or  public  estate  they  have ;  and  by  the  deeds  of  grant  respectively 
certain  in-  there  were  and  are  reserved  to  the  Crown  out  of  the  land 
digenous  tun-  ^  right  of  way  or  ways,  all  stone,  gravel,  indigenous 
materials  were  timber,  and  Other  materials  required  for  naval  or  public 
nmkingapub-  P'lrposes,  to  wit,  for  making  a  public  road;  and  that 
lie  road ;  and  the  defendant  being  duly  authorised  by  the  Crown, 
fendant  being  entered  on  the  land  and  took  and  carried  away  certain 
th^  c^'^^^^**  ^y  indigenous  timber  and  other  materials — the  same  being 
entered  on  then  required  for  public  purposes,  to  wit,  for  making  a 
took^ay^thatP^^^^^  road,  which,  except  as  aforesaid,  are  the  alleged 

timber  and  trespasses,  &C. 

those  materials      ta  t  •    •     t 

for  that  pur-         Demurrer  and  joinder, 
pose.     Held, 

that,  assuminc  Sir  W.  Manning,  Q.  C.  {Stephen  with  him),  in  sup- 
that  the  stated  p^j.^  ^f  ^^^  demurrer.  The  reservation  is  altogether  bad, 
reservation  em-  ^         ^  ^  . 

braced  the  trees  eveu  if  restrained  to  timber  growing  on  the  land  at  the 

^qi^t^t      time  of  the  issue  of  the  grant ;  and  the  plea  is  therefore 

and  that  the  bad,  for  not  allefirinfir  that  the  timber  taken  by  the  de- 
defendant  .      n      ^  .  -.li.  .1..1.-X 

really  had  due  tendaut  was  SO  growing,  and  also  for  not  snowing  that  it 
authority  from  ^^^  taken  for  purposes  which  the  Court  can  see  are 
the  acts  per-  public  purposes,  and  which  must  be  ejuadem  generis 
^^^^^l^"^^  ^^'^  *lio8®  specified  in  the  grant.  The  plea  merely 
good.  alleges  that  the  indigenous  timber  and  other  materials 

were  required  for  public  purposes,  to  wit,  for  making  a 
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public  road.     But  the  reservation  in  the  grant  is,  when        ^864. 
"  required  for  naval  or  public  purposes."    The  question     Campbell 
is,  what  are  the  public  purposes  intended ;  are  they  all  y 

conceivable  purposes  ?  Are  they  those  of  the  Queen  and  Dent. 
her  government  anywhere  and  everywhere  ?  Surely  it 
cannot  embrace  mere  local  improvements  like  roads.  At 
all  events  the  plea  should  have  shown  that  the  road,  for 
repairing  which  this  timber  was  taken,  was  one  of  the 
main  roads,  which,  by  statute,  are  under  the  manage- 
ment and  control  of  the  government ;  for  surely  a  parish 
road,  though  public  in  some  sense,  is  not  entitled  to  the 
use  of  indigenous  timber  for  its  repair.  Suppose  the 
entire  land  granted  to  be  covered  with  indigenous 
timber,  may  the  whole  be  taken  ?  But  the  reservation  is 
altogether  void  for  uncertainty  and  too  great  generality. 
Is  it  a  reservation  of  all  the  then  timber  ?  Or  of  future 
as  well  as  present  timber  ?  Or  of  planted  as  well  as  orna- 
mental indigenous  timber  f  In  Sheppard^s  Touchstone 
(a)  it  is  laid  down  that  a  reservation  ^'  doth  reserve  some 
new  thing  out  of  that  which  is  granted.  It  doth  differ 
from  an  exception  which  is  ever  part  of  the  thing 
granted,  and  of  a  thing  in  esse  at  the  time ;  but  this  is 
of  a  thing  newly  created  or  reserved  out  of  a  thing  de- 
mised that  was  not  in  esse  before,  so  that  this  doth 
always  reserve  that  which  was  not  before,  or  abridge  the 
tenure  of  that  which  was  before.  A  reservation  must  be 
of  some  other  thing  issuing  or  coming  out  of  the  thing 
granted,  and  not  a  part  of  the  thing  itself,  nor  of  some- 
thing issuing  out  of  another  thing."  ^Stephen,  C.J.  In 
Wickhnm  v.  Hawker  (6),  in  his  judgment  Parke,  B., 
after  stating  that  the  liberty  there  claimed  was  not 
properly  and  in  correct  legal  language  either  an  ex- 
ception or  a  reservation,  considered  that  the  words  of 
exception  and  reservation  operated  as  a  new  grant  by 
the  grantee  who  executed  the  deed.]  In  Fancy  v. 
Scott  (c)  the  plea  stated  that  the  plaintiff  was  tenant  to 
the  defendant,  subject  to  a  "  reservation  "  of  all  pits  in 
the  close,  with  ingress  to  cut  turf,  &c. — and  this  was  held 
bad  for  describing  an  exception  as  a  reservation. 
(a)  p.  80.  (6)  7  M.  &  W.  77.        (c)  2  M.  &  R.  335. 
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1864. 


Campbell 
and  another 

V. 

Dent. 


[Stephen,  C.  J.  Are  there  not  several  decisions  that  if 
an  exception  be  pleaded  as  a  reservation^  or  a  reser- 
vation as  an  exception^  the  pleading  is  wholly  bad  ?]  In 
Moore  v.  The  Earl  of  Plymouth  (a)  the  plea  was  held 
bad^  because  it  relied  on  an  exception  and  reservation  in 
a  deed  in  favour  of  a  person  to  whom  no  such  reservation 
could  be  legally  made.  The  Earl  of  Cardigan  v. 
Armita^ge  (6)  is  an  authority  on  the  same  point.  If,  how- 
ever^ this  clause  be  an  exception^  the  grantee  has  never 
had  authority  to  fell  a  single  tree^  can  it  then  be  upheld 
in  a  Court  of  law?  It  is  also  submitted  that  the 
authority  of  the  defendant  is  not  sufficiently  shown  so  as 
to  entitle  him  to  take  advantage  of  the  alleged  reser- 
vation, and  justify  under  it  the  trespasses  complained  of. 
The  plea  should  state  by  what  officer  the  alleged 
authority  was  given.  Can  any  person  by  the  authority 
of  the  Minister  of  Lands  confer  this  authority  ? 

Sheppard  in  support  of  the  plea.  The  reservation 
extends  to  all  future  timber.  The  distinction  between  a 
reservation  and  an  exception  is  immaterial;  foralthongh 
the  word  reservation  be  used,  if  it  can  only  operate  as 
an  exception,  itwill operate  as  an  exception.  [  Wise,  J. 
In  Doe  V.  Lock  (c)  it  was  held  that  exceptions  and 
reservations  (so  called)  from  the  demise,  of  timber,  trees, 
mines,  and  quarries,  were  exceptiotis  and  not  reser- 
vations. Stephen,  C.  J.  In  the  case  of  Lord  v.  The 
City  Commissioners  (d),  where  there  was  a  reservation  of 
water  for  public  purposes,  we  held  it  to  be  a  valid  reser- 
vation, and  that  it  might  operate  (although  in  a  deed 
poll)  by  way  of  regrant  from  the  grantee] .  It  is  also 
submitted  that  repairs  to  any  and  every  public  road  are 
public  purposes.  If  the  grant  either  reserves  or  excepts 
the  trees — and  if  the  plea  has  stated  wrongly  the  legal 
effect  to  be  a  reservation — that  is  only  a  defective  state- 
ment of  our  title;  it  is  not  a  defective  title.  Sim  v. 
Edm>onds  (e)  was  referred  to. 

Cur,  ad,  vult, 

(a)  2  B.  A;  C.  208.  {b)  3  B.  &  A.  66. 

(r)  2  A.  &  E.  705.  (d)  April  1856. 

(e)  15  C.  B.  241  ;  23  L.  J.  C.  P.  229. 
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The  ji^idgment  of  the  Court  was  now  delivered  by        ^^^' 
Stephen,  C.J.  This  is  an  action  of  trespass  for  entering     Campbell 
the  plaintiff s'  land  and  carrying  away  trees  and  timber  v. 

therefrom.  Plea,thatthelandwa8grantedbythe0rown,  ^^^^• 
subject  to  a  reservation  out  of  the  same  of  (among  other 
matters)  all  stone,  gravel,  indigenous  timber,  and  other 
materials  required  for  naval  or  public  purposes;  that 
certain  indigenous  timber  and  other  materials  were  re- 
quired for  making  a  public  road;  and  that  the  de- 
fendant, being  authorised  by  the  Crown,  entered  on  the 
land  and  took  away  that  timber  and  those  materials  for 
that  purpose.  Demurrer,  for  that  the  alleged  reservation 
is  void  for  uncertainty ;  aaid  that  it  is  inoperative — as 
assuming  to  "reserve"  matters,  which  are  the  subject  of 
exception  only;  also,  that  the  plea  does  not  sufficiently 
show  the  defendant's  authority  under  the  Crown. 

Having  considered  this  case  in  conference  with  Mr. 
Justice  Milford,  we  are  all  of  opinion  that  the  plea  is 
good.  It  is  certainly  by  no  means  so  precise  in  alle- 
gation as  it  might  have  been ;  but  the  substance  we  con- 
ceive to  be  this-*that  the  Crown,  by  the  defendant,  took 
the  trees  and  timber 'in  question,  and  therefore  necessarily 
entered  on  the  land  and  cut  down  those  trees,  in  order 
therewith  to  construct  a  public  road  or  highway ;  under 
a  clause  in  the  original  grant  of  the  land,  by  which  it  is 
contended  that  the  right  to  take  all  indigenous  timber, 
and  other  materials  of  that  character,  at  any  time  grow- 
ing upon  or  forming  a  portion  of  the  soil,  was  reserved 
to  the  Crown  for  public  purposes — the  making  of  a 
highway  being  one.  We  assume,  therefore,  for  the 
purposes  of  this  judgment,  that  the  stated  reservation—* 
whatever  its  legal  effect — embraced  the  trees  and  ma- 
terials in  question,  whatever  they  were  (although,  in  our 
opinion,  no  planted  trees  or  made  soil,  would  be  within 
the  meaning  of  the  clause),  and  that  the  defendant  really 
had  due  authority  from  the  Crown,  or,  in  other  words^ 
from  the  Executive  Government,  representing  the  Crown 
in  such  cases,  for  the  acts  performed  by  him.  So  that 
the  only  question  which  remains  is,  whether  the  clause 
in  the  grant,  purporting  to  "reserve''  indigenous  timber 
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*n  waot  er  ^^  think  that  the  clause  did  confer  such  right.  It 
Dent  jg  unnecessary  to  consider  whether  the  matters  mentioned 
in  it  were  or  are^  technically  and  properly^  the  subject 
of  reservation  or  of  exception.  According  to  the  passage 
in  Co.  Lit.^  143  a,  cited  in  our  judgment  in  Edward 
Lord  V.  The  City  Commissioners^  in  April,  1856,  the 
former  word  will  sometimes  operate  as  an  exception  ; 
and,  according  to  the  note  in  8heppard*s  Touchstone 
(a),  he  who  takes  an  interest  under  a  deed,  whatever  the 
form,  must  give  effect  to  the  conditions — ^unless  incon- 
sistent with  the  gift  itself-— on  which  that  interest  was 
conveyed. 

Accordingly,  in  Wickham  v.  Hawker  (6),  words  both 
of  exception  and  reservation  in  a  conveyance  (the  thing 
meant  to  be  retained  being  a  right  to  hunt  over  the 
lands),  were  held  to  be  strictly  neither,  but  to  operate  as 
the  grant  of  a  liberty  to  the  vendors  by  the  purchaser. 
There  had  been  a  similar  decision  in  Doe  v.  Lock  (c) ; 
but  this  was  a  stronger  case — for  one  of  the  vendors  here 
was  a  cestui  que  trust  only,  and  so  not  a  conveying 
party,  although  a  party  to  the  deed.  So  in  Bush  v. 
Coles  {d),  the  plaintiff  had  demised  a  house,  ^^except- 
ing ^*  a  room,  with  liberty  of  passage  through  the  house 
to  and  from  that  room ;  it  was  held  that  this  amounted 
to  a  reservation,  for  the  enjoyment  of  which  the  lessee 
had  covenanted — ^and  sxl  action  of  covenant  was  sus- 
tained against  his  assignee  of  the  term. 

In  strictness,  no  doubt,  as  observed  in  Mr.  PlaiVs 
work  on  Leases  (e) ,  citing  these  and  other  cases,  the  stated 
reservation  of  timber  and  the  like  trees  is  an  exception ; 
while  a  proviso,  that  the  lessor  may  cut  and  carry  away 
the  trees,  is  properly  a  reservation — amounting  to  the 
grant  to  him,  by  the  leasee,  of  a  newly  created  ease- 
ment. An  exception  of  trees,  however,  not  including 
underwoods  and  herbage,  operates  only  on  so  much  of 

(a)  (AtherlVs  Ed.),  p.  53.  (6)  7  M.  ft  W.  Oa. 

(e)  2  A.  ft  K  743.  {d)  Garth  232,  ft  Salk.  IM. 

{e)  Edition  of  1847,  pp.  40,  41. 


and  another 
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the  soil  as  may  be  necessary  for  their  support ;  and,  if        l^<^- 
the  trees  are  destroyed  accidentally,  or  by  the  lessor,  the     Campbell 
soil  belongs  to  the  lessee.     See  the  cases  cited  by  Mr. 
Piatt  (a).  I>«NT. 

But  the  intended  reservation  or  exception,  in  the 
present  case  (independently  of  the  consideration  that  it 
occurs  in  a  grant  by  the  Crown),  is  of  a  peculiar 
character.  It  is  not  of  all  indigenous  trees,  then  or 
thereafter  growing  on  the  land,  or  of  all  the  gravel,  &c., 
forming  part  of  the  soil.  Only  so  many  and  such  of 
these  are  in  terms  reserved,  as  may  be  required — that  is, 
may  be  requisite,  from  time  totime — ^for  public  purposes. 
There  was,  therefore,  nothing  specific  or  definite  ex- 
cluded, or  sought  so  to  be.  The  reclamation  by  the 
Crown  would  depend,  wholly,  on  the  contingency  of  the 
subject  matter  being  found  necessary  to  be  used  at  some 
future  time,  for  the  public  service.  Until  the  happening 
of  that  contingency,  which  might  never  arise,  there  is 
nothingin  the  clause  to  restrain  the  most  absolute  enjoy- 
ment of  the  property.  The  uncertainty,  however,  does 
not,  in  our  opinion,  render  the^stipulation — ^for  such  in 
effect  it  is — ^inoperative.  The  clause,  on  the  contrary, 
appears  to  us  to  be  a  perfectly  valid  and  effective  one. 

In  the  judgment  of  the  Privy  Council,  on  the  case  of 
Mary  Lard  v.  The  City  Commissioners,  a  similar  reser- 
vation (so  called)  in  a  Crown  grant  to  Simeon  Lord,  as 
bearing  incidentally  on  the  rights  of  the  plaintiff  in  that 
suit,  came  under  review ;  and  it  is  certainly  not  spoken 
of  as  one  in  any  degree  open  to  question.  The  words  in 
that  grant  were,  '^  saving  and  reserving  to  his  Majesty 
such  timber,  growing  or  to  grow  upon  the  land,  as  may 
be  deemed  fit  for  naval  purposes — also  such  parts  of  the 
land  as  shall  be  required  for  a  highway ;  and  further, 
any  quantity  of  water,  and  any  quantity  not  exceeding 
ten  acres  of  land,  in  any  part  of  the  grant,  which  may 
be  required  for  public  purposes.*'  After  quoting  this 
clause,  the  judgment  proceeds  as  follows  : — "  What  is 
the  effect  of  this  reservation  ?  Ten  acres  of  land  in  any 
part  of  the  grant  are  reserved,  at  the  election  of  the 
(a)  Ibid  42. 
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Crown^  if  required  for  public  purposes.  These  are  not 
granted  to  the  Grown  by  Lord,  but  are  provisionallj 
.saved  out  of  the  grant  to  him.  As  to  the  water^  Lord 
had  no  power  to  grant  it  to  the  Crown ;  and  the  Crown 
could  grant  no  property  in  it  to  him.  The  effect  of  the 
saying  is,  only^  that  he  waives  his  own  rights  as  riparian 
owner^  to  the  use. of  it  as  it  flowed ^^  (a.)  The  question 
there  was  only,  respecting  the  resumption  of  the  water; 
but  it  seems  clear  that  no  doubt  occurred  to  their  Lord- 
sliips  as  to  the  validity  of  any  part  of  the  reservation,  or 
exception,  even  with  regard  to  the  ten  acres  of  land. 

We  may  mention  also  the  case  oiJen/ney  v.  Brook  {b), 
in  which  the  defendant  had  leased  to  another  a  farm, 
excepting  all  trees,  wood,  underwood,  and  bushes, 
'*  other  than''  such  bushes  as  might  be  necessary  for  re- 
pairing the  fences.  It  was  holdeu'that,  as  there  was 
here  nothing  definite  withdrawn  from  the  exception,  the 
whole  of  the  bushes  remained  within  it,  subject  to  the 
contingency  of  some  beingultimately  wanted  for  repairs. 
And  Lord  Chief  Justice  Tindal  says,  that  the  true 
meaning  of  the  clause  was,  to  preserve  to  the  tenant  the 
right  of  taking  all  or  parts  of  such  bushes,  for  repairs, 
when  required.  The  principle  of  that  decision  ap- 
pears to  us  to  apply  here.  The  case  was,  in  effect,  that 
of  a  grant  to  a  man  of  all  trees  and  bushes,  other  than 
(t.6.,  saving  or  excepting)  such  of  the  latter  as  should  be 
wanted  for  repairs.  The  uncertainty  of  this  provision 
did  not  avoid  it ;  but,  as  the  question  respecting  repairs 
might  never  arise,  and  even  then  it  would  be  uncertain 
how  many  bushes  were  necessary,  the  whole  of  them  in 
the  meantime  passed  to  the  grantee — the  other  party's 
right,  on  the  contingency  occurring,  being  reserved. 

The  result  is,  that  the  defendant  here  will  have  judg- 
ment in  his  favour,  on  the  plea  demurred  to. 

Judgment  for  the  defendant. 


(a)  12  Moore's  P.  C.  49». 


(h)  6  Q.  B.  338. 
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Halteb  against  Moobb  and  another.  March  15. 

THIS  was  an  appeal  by  the  defendants  from  a  judgment     in  an  action 
of   the    Hunter  River   District  Court,  holden  at  oHandS^oin-  " 

Singleton.  ing  a  public 

The  action  was  brought  by  the  owner  of  land  adjoin-  damage'dono 
ing  a  public  road,  for  damage  done  to  that  land  by  the  tothatlar^ 
unskilful  cutting  of  a  drain  in  the  road,  whereby  the  caiued^bythe 
water  there  flowing  or  lodged  was  thrown  on  to  the  said  ™S^^^^^r  ^ 
land,  to  the  plaintiff's  injury.    It  was  proved  that  the  diaininthe 
defendants  had  employed  a  person  to  repair  the  road,  and  '^'^^^^^t 
for  that  purpose  to  cut  the  drain  in  question — directing  thedefendants 
him  to  extend  it,  as  far  as  would  be  necessary  to  obtain  TOraon^to  out 
a  proper  ML    They  were  to  pay  this  person,  and  they  the  drain,  di- 
eventuaUy  did  pay  him,  for  the  work  thus  specified,  a  j^k^la^.^ 
stipulated  price  per  yard — he  hiring  and  paying  his  own  cient  drain  so 
labourers,  by  whom  the  work  was  performed.    The  de-  ^e wi^and 
fondants  never  interfered,  in  any  way,  in  the  cutting  of  paid^asti- 
this  drain,  or  gave  any  direction  whatever  respecting  it,  ^r  yard^*^ 
at  any  time,  other  than  that  which  has  been  stated ;  its  ^^^  ^  ^^- 
length,  subject  to  the  instruction  first  given,  being  left  ^id  men 
to  the  contractor's  judgment.     It  appeared,  however,  5?^^^^^^^ 
that  this  judgment  was  wrongly  exercised;   that  the  The  person 
drain  might  and  ought  to  have  been  carried  farther  on,  ^^^^j^^fen^ 
to  a  considerable  lower  level;  and  that,  had  this  been  dantsinthe 
done,   the   mischief   complained    of    would    not    have  Y^l'S^'' 

occurred.  ment,  stopt 

The  defendants  tendered  evidence  to  show  that  they  due'iefei  and 
had  acted  gratuitously  on  behalf  of  the  public  or  the  so  cauaed  the 
government,  in  expending  within  their  district  moneys  H^,ibatthe 
voted  for  the  repairs  of  this  road ;  and  that  the  work  in  defendants 
question,  undertaken  under  those  circumstances  for  the  uefoi^^hi- 
publio  benefit,  was  paid  for  out  of  the  moneys  so  ap-  jury,aithough 
propriated.  But  the  Judge  rejected  the  proffered  evi-  ao^g  gmtui- 
dence,  on  the  ground  that  the  supposed  facts  could  not  ^^^^^  ^^^ 

public  or 
(Government,  and  expending  within  their  district  money  voted  for  this  work,  and  although 
the  work  in  question  so  undertaken  for  the  public  benefit  was  paid  for  out  of  this  money. 
It  is  Boffident  if  an  appeal  case  from  a  District  Court  be  signed  without  being  sealed. 

fs— 3 
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relieve  the  defendants  from  responsibility,  if  otherwise 
responsible  for  the  acts  or  defiEtalt  of  the  contractor — and 
he  held  that  they  were  so  responsible. 

The  appeal  case  stated  that  the  questions  for  decision 
were— '^  First  Ought  not  eyidence  to  have  been  ad- 
mitted that  shows  that  the  defendants  were  acting 
gratuitously  in  the  expenditure  of  public  money  for 
the  public  good,  and  that  they  were  not  in  the  position 
of  contractors,  but  rather  of  paymasters  ?  Second.  Was 
not  the  Judge  wrong  in  holding  that  the  defendants 
were  liable  for  damage  caused  by  the  manner  in  which 
work  was  performed  by  the  contractor,  to  whose 
management  it  had  been  intrusted?  Third.  Was  not 
the  Judge  wrong  in  holding  that  a  person  employed  to 
perform  work  according  to  his  own  judgment,  at  a 
fixed  rate  per  yard,  and  who  independent  of  his  em- 
ployers employed  men  to  assist  him,  was  not  a  contractor, 
so  as  to  relieve  his  own  employers  from  responsibility  for 
a  nuisance  occasioned  by  the  manner  in  which  the  work 
was  performed?" 


Simpson,  for  the  respondent^  objected  that  Bnle  122 
had  not  been  complied  with,  as  this  case  was  not  sealed 
with  the  seal  of  the  Court ;  and  that  the  appellant  had 
not  given  the  security,  or  made  the  deposit  as  required 
by  the.  ninety-fourth  section.  The  amount  deposited  is 
only  £50 — whereas  the  proper  sum  would  be  £60  lis. 
2d.  He  also  submitted  that  the  case,  as  transmitt^, 
was  unintelligible.  [Steplien,  0.  J.  I  do  not  think  we 
should  send  back  a  case  for,  amendment,  unless  an  appli- 
cation to  that  effect  has  been  made  in  the  first  instance 
to  the  District  Court  Judge.] 

Foster  contra.  The  affidavit  does  not  precisely  state 
that  the  necessary  security  has  not  been  given.  The  affi- 
davit merely  states  ^  up  to  the  fifth  of  March  the  sum 
of  fiffcy  pounds  only  had  been  paid  into  Court ;  and  I 
believe  no  further  sum  has,  since  that  time,  been  paid 
into  Court."  With  regard  to  the  absence  of  the  seal,  it 
is  not  required  by  sect.  94,  which  directs  that  the  case 
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should  be  ^  mgned/'  The  rule  requiring  it  to  be  sealed 
is  inoonsigtent  with  the  statute  in  this  as  in  other  respects. 
The  former  directs  that  two  copies  of  the  case  should  be 
sent  to  the  Supreme  Court;  whereas^  by  the  latter,  the 
case  which  is  signed  is  to  be  sent. 

Per  Ouriam.  The  appellant  has  complied  with  the 
statute,  and  so  the  last  objection  fails;  with  regard  to 
tiie  other  objection,  it  is  consistent  with  the  affidavit  that 
the  necessary  security  has  been  since  given. 

Foster  for  the  appellant  The  question  is  whether 
the  defendants,  who  are  gratuitous  agents  of  the  govern- 
ment, acting  for  the  benefit  of  the  public,  and  expending 
public  money  for  the  reparation  of  the  public  roads,  are 
liable  for  the  unskilful  or  negligent  cutting  of  a  drain  on 
the  road  to  the  injury  of  our  land ;  and  it  is  submitted 
that  under  such  circumstances  they  are  not  liable,  and 
that  the  evidence  showing  such  circumstances  ought  to 
have  been  received.  SuUon  v.  Clarke  (a)  is  an  express 
authority  that  where  a  man,  in  the  exercise  of  a  public 
function  without  emolument,  acting  without  malice  and 
according  to  his  best  skill  and  judgment  at  the  time,  and 
obtaining  the  best  information  he  can,  did  an  act  which 
occasioned  consequential  damage  to  a  subject,  he  was  not 
liable  to  an  action  for  such  damage. 

The  person  who  actually  cut  the  drain  was  employed 
by  the  defendants  under  a  contract,  and  he  employed 
men  under  him.  He  was  told  to  make  a  sufficient 
drain  so  as  to  carry  off  the  overflow ;  but  in  the  wrong 
exercise  of  his  judgment,  and  through  negligence,  he 
stopped  short  of  the  due  level,  and  so  caused  the  overflow 
complained  of.  He,  therefore,  and  not  the  defendants 
is  liable  for  the  consequential  damage.  Where  a  person 
employs  another  to  do  a  lawful  act,  unless  the  parties 
stand  in  the  position  of  master  and  servant,  the  employer 
is  not  responsible  for  damages  occasioned  by  the  negli- 
gent way  in  which  the  act  is  done.  In  a  very  recent 
action  for  negligently  pulling  down  a  wall  of  the  de- 
(a)  6  Tftnnt  29. 
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fendant's  house,  adjoining  the  plaintiflTs,  it  was  shown 
that  the  wall  was  taken  down  by  a  bnilder  at  an  esti- 
mated cost,  in  pnisnance  of  directions  given  to  him  by 
an  architect  employed  by  the  defendant,  and  who  had 
the  general  superintendence  of  the  wall  at  the  defendant's 
honse ;  and  that  in  consequence  of  the  remoyal  of  the 
beam  from  the  wall,  the  front  of  the  plamtiflTs  house  fell 
down.  It  appeared  also  that  the  plaintiff's  house  ought, 
as  a  reasonable  precaution,  to  have  been  shored  up  before 
the  defendant's  wall  was  removed.  It  was  held  that  on 
these  facts  defendant  was  not  liable ;  Butler  v.  Hanier  (a). 
And  in  giving  judgment  Pottoeh,  G.  B.,  says — ^No 
doubt,  where  a  thing  is  in  itself  a  nuisance  and  must  be 
prejudicial,  the  party  who  employs  another  to  do  it  is 
responsible  for  all  the  consequences  that  may  have  arisen ; 
but  when  the  mischief  arises  not  from  the  thing  itself, 
but  from  the  mode  in  which  it  is  done,  then  the  person 
ordering  it  is  not  responsible,  unless  the  relation  of 
master  and  servant  can  be  established."  So  where  the 
defendant  had  a  statutory  authority  to  construct  a  drain, 
contracted  with  H.  to  do  the  work,  and  the  latter  was 
guilty  of  negligence  in  doing  it,  in  consequence  of  which 
the  plaintiff  was  injured,  it  was  held  that  H.  and  not 
the  defendant  was  liable ;  Oray  v.  PuBen  (b).  In  Hcle 
V.  The  SiUingboume  BaUway  Company  (oX  where  the 
defendants,  although  they  employed  a  contractor,  were 
held  to  be  liable,  it  is  clear  that  the  defendants  had  no 
right  to  obstruct  the  river  which  was  in  the  nature  of  a 
highway,  but  only  to  erect  a  swing  bridge  which  would 
open ;  and  this  not  having  been  done,  they  were  held  to 
be  liable  for  the  obstruction.  There  the  mischief  arose 
from  the  thing  done,  which  was  in  the  nature  of  a 
nuisance.  The  present  is  no  more  than  the  case  of  a 
contractor  employed  to  do  a  lawful  act,  who  is  guilty  of 
negligence  in  doing  it — ^and  he  alone,  therefore,  and  not 
the  defendants  who  employed  him,  are  responsible ;  EUis 
V.  Sheffield  Gas  Consumers  Company  (d). 


(a)  7  H.  ft  N.  826;  31  L.  J.  Bx.  214. 
(c)  6H.ftN.488:  SOL.  J.  Bx.  81. 


(b)  82  L.  J.  Q.  a  169. 
(d)  2  E  ft  B.  767. 
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BuUer  (Simpson  with  him)  for  the  respondent.  Stctton 
V.  Clarke  is  an  authority  only  where  the  injury  is 
caused  by  one  who  has  a  statutory  duty,  which  he  is 
bound  to  discharge,  and  is  inapplicable  to  a  case  of  a 
person  who  merely  volunteers  to  do  a  wrong.  The  de- 
fendants were  trustees  of  a  road,  and  they  employed  a 
person,  agreeing  to  pay  so  much  a  yard,  not  for  the 
specific  job ;  and  they  could  step  in  at  any  time,  and  con- 
trol what  he  was  doing,  and  he  therefore  was  their  servant. 
[Wisoy  J.  In  WhUehouse  v.  Fellowea  (a)  it  is  said,  in 
referring  to  Sutton  v.  darkey  where  trustees  of  a  road 
are  empowered  to  do  a  specific  act,  such  as  to  raise  a 
road,  &c.,  and  in  doing  so  they  injure  the  property  of 
some  private  person,  they  are  not  liable  if  they  do  no 
more  tiian  the  act  of  parliament  enjoins  them  to  do ;  but 
where  the  act  authorised  to  be  done  is  done  so  carelessly 
and  improperly,  that  the  careless  and  improper  manner 
in  which  it  is  done  increases  or  creates  the  damage,  there 
the  trustees  are  liable.  Here  he  was  to  make  a  drain 
sufiBcient  to  carry  off  the  water.]  The  nature  of  the 
agreement  shows  that  the  defendants  could  interfere  at 
any  time,  and  had  not  parted  with  all  control  over  him, 
but  left  it  to  his  discretion,  subject  to  this  control  in  the 
first  instance,  to  make  the  drain  long  or  short ;  and  the 
case  is  therefore  within  Bwrgess  v.  Gray  (5),  and 
BarySUdon  v.  Mv/rray  (o),  where  a  warehouseman  who 
employed  a  master  porter  to  remove  a  barrel  from  his 
warehouse,  was  holden  to  be  responsible  for  the  negli- 
gence of  the  men  employed  by  the  master  porter, 
although  the  latter  used  his  own  tackle  and  brought  and 
paid  his  own  men.  In  Hole  v.  The  Sittinghoume  cmd 
Sheemess  Bailway  Compcmy  {d\  whether  all  the  law  on 
this  question  is  considered,  and  on  which  the  plaintiff 
chiefly  relies,  the  rule  as  laid  down  by  PoUoeh,  C  B.,  is 
said  to  be  that  where  a  person  employs  another  person  to 
do  an  act  which  the  employer  has  a  right  to  do,  it  is  the 


1864. 


Halteb 

▼. 

Moore 

and  another. 


(a)  10  C.  B.  N.  S.  765 ;  80  L.  J.  C.  P.  310. 


0.  B.  578;  14  L.  J.  G.  P.  184;  on  this  see  Knight  v. Fox,  5 
ExGh.'724. 

(e)  8  A.  ft  E.  109 ;  See  AUen  v.  Hayvoard,  7  Q.  B.  975. 
(<0  6  H.  ft  N.  488;  SO  L.  J.  Bx.  31. 
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employer's  duty  to  see  that  the  act  is  properly  done— and 
he  is  req)onsible  for  any  mischief  arising  from  the  im- 
proper performance  of  the  act  by  the  person  employed. 
Wiide,  B^  in  the  same  case,  says,  the  real  distinction  is 
that  where  the  accident  happens  by  reason  of  the  negli- 
gence of  the  contractor,  so  as  to  cause  injury  to  a  third 
person,  there  the  liability  depends  on  ^e  relation  of 
master  and  servant ;  but  where  the  thing  contracted  to 
be  done  is  the  thing  that  causes  the  mischief — ^in  other 
words,  where  the  injury  arises  from  the  imperfectly  doing 
the  thing  ordered  to  be  done,  the  person  giving  the  order 
is  responsible.  In  the  present  case  the  injury  has  been 
caused  by  the  thing  contracted  to  be  done.  MHUgan  v. 
Wedge  (a)  was  also  referred  to. 

Foster,  in  reply,  referred  to  Addiean  on  Torts  (b)y  and 
Broom^s  Legal  Maxims  (e). 

Our.  ad.  vuU. 


AuguBt  6.         Stbsphek,  C.  J.,  now  delivered  the  judgment  of  the 
Court  as  follows  (having  stated  the  facts  as  above) : — 

We  are  of  opinion,  having  taken  time  to  consider  the 
authorities,  that  the  Judge  was  right  on  both  points. 
The  case  has  been  ably  argued ;  and  the  general  doctrine 
is  conceded,  that,  for  mere  negligence  or  unskilfulness 
by  a  contractor,  he  alone  ordinarily  is  answerabla  But 
the  principle  on  which,  as  we  conceive,  our  decision 
must  be  against  the  defendants,  is  this — that  here  the 
injury,  even  if  the  particular  act  were  against  their  sup- 
posed and  intended  direction,  was  the  result  of  the  doing 
of  the  very  thing,  by  their  appointee,  which  the  de- 
fendants ordered  to  be  done  by  hiuL  If,  as  in  Butler 
V.  Hunter  (d),  the  injury  had  been  occasioned  by  some- 
thing eoUaieral  to  the  order  given,  some  negligence  or 
unskilful  act  by  the  contractor,  in  the  course  of  carrying 
out  the  work  which  was  the  subject  of  the  order,  the 
defendants  would  have  been  excused.  But  the  cutting 
of  this  drain  was,  specifically,  the  act  which  they  em- 
ployed the  contractor  to  perform. 


(a)na  A.  ft  B.  7iS. 
(c)  p.  767. 


(10  IK  558. 

(cO  31  L.  J.  SxctL  217. 
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It  was  not  enough  to  show  that  the  defendants  in 
general  terms  told  him  to  prolong  the  cutting  until  a 
sufficient  fall  should  have  been  secured — for  the  qaestion 
would  remain,  when  was  that  point  attained — ^and  of  this, 
who  was  to  be  the  judge  ?  The  defendants  might  have 
determined  it  for  themselves,  and  for  him ;  but  they 
did  not  interfere.  In  other  words,  they  left  the  solution 
to  the  contractor ;  and,  delegating  their  judgment  in  the 
matter  to  him,  we  see  no  reason  why  they  should  not  be 
made  liable  for  his  mistake.  Nor  is  it  any  answer  that 
the  defendants  were  gratuitous  but  voluntary  agents,  act- 
ing merely  for  the  public,  or  the  inhabitants  generally  of 
their  district  We  assume  that  they  were  so ;  but,  what- 
ever sympathy  for  their  position  this  may  demand,  their 
legal  responsibility  must  be  the  same. 

If  the  defendants  would  have  been  excused,  in  case 
their  direction  to  the  contractor  had  been  specific  and 
definite,  but  wilfully  or  carelessly  disregarded— or  in 
case  the  duty  of  cutting  a  drain,  or  causing  it  to  be  cut, 
had  been  imposed  on  them  by  statute,  in  any  corporate 
capacity  filled  by  them,  or  as  public  officers — it  is  suf- 
ficient to  say  that,  in  the  present  case,  neither  of  these 
circumstances  exists. 

We  do  not  propose  to  go  through  the  many  decisions, 
so  numerous  of  late  years,  on  these  subjects,  but  will 
content  ourselves  by  referring  to  Hole  v.  The  SiUinghoume 
Railway  Company  (a),  which,  as  distinguished  from 
Steel  v.  The  S.  E.  Baihoay  (b),  appears  to  us  to  be 
decisive  of  the  present  case.  And,  as  to  the  liability 
of  persons  performing  a  public  duty,  we  would  merely 
refer  to  Duncan  v.  Findlater  (c),  and  Penludhw  v.  The 
Mersey  Docks  Board  {d)y  with  the  cases  there  cited 
respectively. 


1864. 
Haltbb 

V. 

Moore 
and  another 


(a)  30  L.  J.  Ezoh.  81. 
(o)  S  CL  &  Fin.  902. 


(6)  16  C.  B.  650. 
(d)  8  Jur.  N.  8.  491. 
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August?. 

Tlio  plaintiff, 
a  licensed 
publican,  was 
lessee  for  a 
tenn  of  years 


Cunningham  against  Fitzgerald. 


THE  declaration — ^after  statiug  that  the  plaintiff  was  a 
licensed  publican  carrying  on  business  in  Castle- 
reagh-street^  in  Sydney,  and  that  he  was  lessee  for  a  term 
of  preimseson  q{  fourteen  vears  of  the  premises  in  which  he  carried  on 

wnicii  be  * 

carried  on       that  busiuess  Under  four  persons,  of  whom  three  are 
u^er^fow^^  trustees  under  a  will,  and  the  other  is  the  cestui  que  trust 


— alleged  that  he  by  deed  poll  demised  to  the  defendant 
^tnwtee  ^®^^^  premises,  to  hold  the  same  from  July  1st,  1862, 
for  all  the  residue  and  remainder  then  to  come,  and 
unexpired  of,  and  in,  a  term  of  fourteen  years  demised  to 
the  plaintiff  by  an  indenture  of  1st  July,  1862,  save  and 


persons,  of 

whom  three 

were 

and  the  other 

a  ceiiuique 

trtut.    tm- 

mediately 

ingtWsYoMe,  ©^oept  the  three  last  days  of  the  said  term  so  demised  to 

the  plaintiff  '  the  plaintiff. 

defendant  for^      It  then  Said  that  the  defendant  thereby   covenanted 

th^  tT^^T  ^^  ^^  ^^  plaintiff  that  he  (the  defendant)  would  thereafter, 
™'  ^^  during  all  the  time  of  the  said  lease  when  the  Prince  of 
Wales  Theatre  should  be  finished  and  opened  to  the  public 
for  the  purpose  of  theatrical,  operatic,  and  other  perform- 
ances, keep  open  the  doors  of  the  said  theatre  from  the 


three  days,  a 
strip  of  land 
leading  from 
0.  street  to  a 
theatre,  the 
property  of  the 


defendant  In  land  to  the  theatre  by  the  said  deed  demised,  and  which 
should  thereafter  be  opened  and  made  or  used  for  the 
admission  of  the  public  to  the  pit  and  gallery  of  the  said 
theatre.  Averment  of  fulfilment  of  all  conditions  prece* 
dent  Breach,  that  after  the  making  the  said  demise,  the 
defendant  during  the  said  term  has  not,  during  the  time  of 


the  deed  then 
executed,  the 
trustees  and 
ce9tui  que 
trust  were 
concurring 
parties — they 
covenanting 
not  to  molest 

the  defendant  or  to  distrain  on  the  sublet  portion  of  the  demised  promiaeB  in  respect  of 
any  rout  to  accrue  duo  to  them.  The  defendant  covenanted  with  the  trustees,  eettui  que 
trutt,  and  the  plaintiff  jointly,  their  heirs,  &o.,  that  ho  would  within  a  speoifled  time 
complete  the  theatre— tliat  he  would  during  his  tenancy  allow  no  other  entrance  to  it 
from  that  street,  nor  any  entrance  to  the  boxes  except  from  G.  street — that  there  should 
be  no  entrance  to  the  pit  and  gaUery  except  from  the  demised  land— and  that  he  would 
always,  whenever  the  theatre  itself  should  be  open,  keep  open  all  the  doors  leading  from 
it  to  the  said  land ;  and  further  that  ho  would  impose  similar  covenants  as  to  these 
entrances  and  doors  on  all  tenants  of  the  theatre.  There  then  followed  covenants  with 
the  same  parties,  and  their  and  his  heirs,  &a,  to  pay  the  rent  and  taxes,  and  to  repair, 
&o.  The  plaintiff  sued  the  defendant  for  breach  of  covenant  by  not  keeping  open  the 
doors  which  led  from  the  strip  of  land  to  the  theatre,  although  the  theatre  itself  had  at 
the  time  been  open — but  that  he  had  closed  tiiem  so  that  persons  going  to  the  pit  and 
gallery,  and  who  were  accustomed  to  pass  along  the  said  piece  of  lamd  to  the  great  profit 
of  the  plaintiff  in  his  business,  could  not  use  that  entrance.  Heildf  that  no  action  was 
maintamablo  on  the  covenant  declared  on,  or  on  any  of  the  first  set  of  oovenanta,  by  one 
or  more  of  the  covenantees  less  tiian  the  whole— but  that  aU  of  them  must  join. 


▼. 
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the  said  lease  when  the  said  theatre  was  opened  to  the  1864. 
public  for  the  purpose  of  theatrical^  operatic,  and  other  ouHinKGHAu 
performances,  kept  open  the  doors  of  the  said  theatre 
from  the  land  by  the  said  deed  demised  to  the  said 
theatre — but  on  the  contrary  thereof  had  closed  and  shut 
up  the  doors  of  the  said  theatre  from  the  land  by  the  said 
deed  demised,  whereby  the  persons  who  were  in  the  habit 
of  attending  the  pit  and  gallery  of  the  said  theatre  were 
prevented  from  iogress  and  egress  to  and  from  the  said 
theatre,  from  Castlereagh-street,  and  thereby  the  plaintiff 
suffered  great  loss  and  damage  in  his  business  as  a 
licensed  publican. 

Plea,  setting  out  the  deed  declared  on  in  fall, 
from  which  it  appeared  that  the  parties  were  J.  F. 
Jo8eph9on,  M.  Joseph^  and  E.  Druitty  who  were  desig- 
nated as  trustees  of  the  first  part,  M.  F.  Jasephson  of 
the  second  part,  and  the  plaintiff  of  the  third  part,  and 
the  defendant  of  the  fourth  part.  It  recited  a  devise 
under  the  will  of  J.  JoBephson^  deceased,  to  J.  F, 
Josephsothy  and  /.  Norton,  and  M.  JoBeph,  of  certain 
land  in  Castlereagh-street  upon  certain  trusts,  giving  M. 
F.  Joaephson  a  life  interest  with  remainder  to  his  children, 
and  enabling  the  trustees  to  make  leases  of  the  heredita- 
ments for  not  exceeding  21  years,  with  certain  cove- 
nants. It  then  alleged  the  death  of  /.  Josephaan,  and 
the  granting  of  probate  of  his  will  to  the  two  executors, 
J.  F.  Josephson  and  M.  Joseph — ^and  that  E.  DruM 
had  been  duly  appointed  a  trustee  of  the  said  will — ^and 
that  the  trust  estate,  &a,  had  been  conveyed,  &c.,  so 
that  the  same  was  now  vested  in  E.  DnUU  jointly,  with 
J»  F,  Josephson  and  M.  Joseph  as  trustees.  It  then 
recited  an  indenture  of  lease  of  July  1st,  1862,  between 
such  trustees  of  the  first  part,  M.  F.  Josepheon  of  the 
second  part,  the  plaintiff  of  the  third  part,  and  other 
persons  named  as  *^  sureties  "  for  the  fourth  part,  whereby, 
under  the  power  in  /.  JosephsotCs  will,  the  trustees  and 
M.  F.  Joseplhson  demised  unto  the  plaintiff  certain 
premises  for  fourteen  yeara  It  then  (after  stating  that  the 
defendant  being  about  to  rebuild  the  Prince  of  Wales 
Theatre,  required  for  that  purpose  a  parcel  of  land  des- 
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186*-  cribed  in  a  sohednle  and  delineated  on  a  plan,  being  parcel 
OuranoHAM  of  the  land  demised  to  the  plaintiff  by  the  last  mentioned 
leaseXsaid  that  the  plaintiff  demised  that  parcel  of  land  to 
the  defendant  for  all  the  residue  of  his  term^  wanting  the 
three  last  days — ^resenring  nnto  the  plaintiff  his  heirs, 
and  assigns  and  others,  the  tenants  and  ooonpieis  for  the 
time  being  of  the  residne  of  land  demised  to  the  plaintiff, 
and  to  all  other  pemonsy  a  certain  right  of  way,  at  the 
rent  of  five  shillings  a  year.  The  deed  declared  on  then 
contained  a  coYenant  by  the  trustees,  and  IC  F.  Jasephson, 
&C.,  that  they  would  not  distrain  on  the  said  parcel  of 
land  for  rent  due  or  accruing  due ;  and  that  they  **  will 
not  sue  the  defiandant,  his  heirs,  executors,  administrators, 
or  assigns,  upon  or  in  respect  of  the  covenants,  provisions, 
and  agreements,  on  the  lessee's  part  contained  in  the  said 
recited  indenture  of  lease.*'  There  was  then  a  covenant 
by  the  defendant,  his  heirs,  executors,  and  administrators, 
with  the  trustees  and  M.  F.  Joiephmm  and  the  plaintiff, 
their  heirs,  executors,  administrators,  and  assigns — ^first, 
that  the  defendant,  his  heun,  or  assigns  will,  on  or  before 
January  1st,  1864,  build  a  theatre  according  to  certain 
plans ;  and  secondly,  that  he  will  not  open,  or  make,  or 
permit  any  other  entrance  to  the  theatre  to  be  opened  or 
made  firom  Gastlereagh-street  during  the  term  of  this 
demise^  but  will  at  all  times,  during^  Ac,  keep  and 
make  use  of  the  land  hereby  demised  as  the  sole  entrance 
fram  Gastlereagh-street,  for  the  public,  to  the  pit  and 
gallery  of  the  theatre ;  and  thirdly,  will  hereafter, 
during  all  the  time  when  the  theatre  shall  be  opened  to 
the  public  for  the  purpose  of  theatrical,  operatic^  or 
other  performances,  keep  open  all  the  doors  of  the 
theatre  from  the  land  hereby  demised  to  the  theatre,  and 
which  shall  hereafter  be  opwed  and  made  or  used  for  the 
admission  of  the  public  to  the  pit  and  gallery  of  the 
theatre;  and  fourthly,  that  he  will  make  such  covenant 
compulsory  on  all  tenants  of  the  theatre;  and  fifthly, 
that  he  will  not  open  any  entrance  except  from  Gastl^- 
reaghHBtreet  to  the  boxes  and  dress  ciide.  The  sixth 
covenant  was  by  the  defendant,  his  heirs,  executors,  and 
administratorB^  with  the  trustees  and  It  F.  Jctephscm 
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and  the   plaintiff,  and  Uieir  and  his  heirs,  executors,        1864. 
administrators,  and  assigns,  that  he  will  pay  the  rents   gumninobam 
reserved,  and  all  rates  and  taxes  which  are  or  shall  be  \^^,,n 

assessed  or  imposed  upon  the  demised  premises,  and  will 
repair  all  buildings  which  might  be  erected  on  the 
demised  land ;  and  that  he  will,  "  at  the  end  or  sooner 
termination  of  the  term  hereby  granted,  quietly  yield  up 
unto  the  said  trustees,  their  executors,  administrators,  or 
assigns,  together  with  all  buildings,'*  &a  It  then  said 
that  it  should  be  lawful  for  the  trustees  and  'M.  F, 
J(mph»on,  their  or  his  heirs  or  assigns,  to  enter  upon 
the  demised  premises  and  inspect,  &c.  It  then  contained 
a  coyenant  by  defendant  for  repair,  &c. ;  and  provided 
that  if  the  theatre  were  burnt,  and  no  effectual  steps 
taken  by  the  defendant  within  six  months  to  rebuild  it, 
that  then  the  covenants  of  the  trustees  and  M.  F. 
Jo^ephaon  ^*  shall  cease  and  be  void,  and  they  or  their 
heirs,  executois,  administrators,  or  assigns,  or  some  or 
one  of  them,  shall  be  at  liberty  to  re-enter  and  repossess 
the  land,  &c.,  without  prejudice  to  any  right  of  action  or 
remedy,  which  either  of  the  said  parties  may  have 
against "  the  defendant  for  any  breach  of  covenant^  &c. 
It  then  contained  a  description  of  the  parcels,  and  iden- 
tification of  the  various  parties  executing  the  same. 
Demurrer  and  joinder. 

MU/ord  in  support  of  the  demurrer.  The  special 
damage  is  caused  by  not  keeping  particular  doors  to  the 
theatre  open,  and  the  whole  interest  in  that  matter  is  in 
the  plaintiff.  The  estate  and  interest  of  the  plaintiff  are 
distinct  and  independent.  During  the  existence  of  the 
term,  neither  the  trustees  nor  the  cesttU  que  trmt  can 
have  the  slightest  interest  in  this  covenant  The  latter 
have  the  reversion  expectant  on  the  plaintiff's  lease. 
The  cause  of  action  vested  in  the  reversioner  is  inde- 
pendent of  the  remedy  which  the  tenant  may  have, 
BaUuhiU  v.  Beed  (a);  and  the  measure  of  damages 
may  be  quite  different.  If  one  of  two  or  more  covenantees 
have  no  interest,  yet  he  must  join  if  the  covenant  be 

(a)  IS  a  B.  686;  25  L.  J.  a  P.  280. 
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vs&L  joint;  but  if  each  have  a  distinct  cause  of  action,  then 
OuNmNGHjui  each  may  sue ;  otherwise  the  yeidiot^  if  both  join,  might 
^lALD.  ^  ^^^  ^^^  ^'  ^^  plaintiffs  and  against  the  other.  The 
form  of  the  covenant  also,  which  b  with  the  trustees  and 
M.  F.  Jo8qohaon  and  the  plaintiff,  shows  that  the  covenant 
of  these  parties  is  severaL  The  rule  is  laid  down  in 
BuOen  ancl  Leake  on  Pleading  (a\  as  follows: — ^^^The 
construction  of  the  contract  in  this  respect  depends 
primarily  on  the  language  used,  but  is  a  question  of 
intention  to  be  determined  by  considering,  not  only  the 
language,  but  also  the  interests  and  relations  of  the 
parties.  A  contract  will  be  construed  to  be  joint  or 
several  according  to  the  interests  of  the  parties,  if  the 
words  are  capable  of  that  construction,  or  even  if  not 
inconsistent  with  it.  If  the  words  are  ambiguous  or  will 
admit  of  it,  the  contract  will  be  joint  if  the  interest  be 
joint — and  it  will  be  several  if  the  interest  be  several. 
On  the  other  hand,  if  the  words  are  unmistakably  joint, 
then,  although  the  interest  be  several,  all  the  parties  must 
be  joined  in  the  action ;  if  the  words  are  unmistakably 
several,  the  action  must  be  several,  although  the  interest 
be  joint.  Citing  SorMe  v.  Park  (b),  KeigkUey  v.  Waison  (c), 
Piigk  V.  I^rin^ield  (d).  Beer  v.  Beer  (e\  Foley  v.  Adden- 
broke  (f\  Haddm  v.  Atfers  (yy 

Martin,  Q.  C.  (Sheppard  with  him),  for  the  de- 
fendant The  rule  is,  wherever  the  interest  of  the  cove- 
nantees is  joint,  although  the  covenant  be  in  terms  joint 
and  several,  the  action  follows  the  nature  of  the  interest, 
and  must  be  brought  in  the  name  of  all  the  covenantees ; 
but  where  the  interest  of  the  covenantees  is  several,  they 
may  maintain  separate  actions,  though  the  language  of 
the  covenant  be  joint;  Withers  v.  Bireham  (h).  But 
where  one  of  two  covenantees  has  no  beneficial  interest 
whatever,  there  the  action  must  be  joint ;  therefore,  if  a 
man  covenant  with  A,,  and  also  with  B.,  to  pay  an 
annuity  to  A^  his  executors  and  administrators,  during 

(a)  [2nd  Ed.],  p.  407.  (b)  12  M.  &  W.  154. 

(«)  8  Ezoh.  721.  (d)  87  L.  J.  a  P.  34;  S  G.  B.  N.  8  2. 


(«)  12  C.  B.  60. 

(g)  28  L.  J.  Q.  B.  105.         (K)  3  B.  ^k  a  254. 


(d)  87  L.  J.  a  P. 
(/)  4  Q.  R  197. 
(A)  3  B.  ak  a  254 


OASES  AT  LAW.  77 

the  life  of  B.,  this  is  a  joint  coyenant — and  upon  A'b  18^- 
death  his  executor  cannot  maintain  an  action,  bnt  the  CuvNnraHAx 
right  of  action  survives  to  B. ;  for  though  the  covenant  YmavRALv. 
be  separate,  the  legal  interest  is  joint;  Andenan  v. 
Martindale  (a).  In  this  case  there  was  no  interest  what- 
ever in  the  trustees — and  so  under  the  rule  stated  and 
admitted  all  must  join.  The  defendant's  covenant  ceases 
the  moment  of  his  ceasing  to  be  tenant  under  the  plain- 
tiff—so that  if  the  plaintiff's  own  lease  to  his  landlord 
should  terminate,  then  the  defendants  sub-lease  and  con- 
sequently the  defendant's  covenant  ceases  also.  It  is 
not  a  covenant,  therefore,  which  runs  with  the  land.  It 
is  laid  down  by  Lord  Brougham,  in  KeppM  v.  BaUeif  (b), 
that  covenants  which  can  run  with  the  land  must  be 
of  such  a  nature  as  to  ^^  inhere  in  the  land,''  to  use  the 
language  of  some  cases ;  or  they  must  **  concern  the  de- 
mised premises  and  the  mode  of  occupying  them,"  as  is 
laid  down  in  others;  or  they  must  both  concern  the 
thing  demised  and  tend  to  support  it,  and  support  the 
reversionary  estate.  The  law  will  not  allow  incidents 
of  a  novel  kind  to  be  devised  and  attached  to  property 
at  the  owner's  caprice;  Aebrayd  v.  Smith  (o).  There 
is  nothing  in  the  lease  to  the  defendant  to  show  that 
this  plaintiff's  house  was  a  public-house,  and  so  that  he 
oonld  have  any  peculiar  interest.  The  covenant  now 
in  question  is  to  open  and  keep  opened  a  door  leading 
from  the  defendant's  own  land,  on  which  the  theatre  is 
built  to  the  passage,  which  passage  is  the  subject  of  the 
sub-lease  to  him  from  the  plaintiff  In  this  oovenant, 
the  owners  and  landlords  of  the  passage  in  reversion 
have  no  conceivable  interest ;  and,  therefore,  all  the  cove- 
nantees should  join  according  to  the  rule  stated.  If, 
however,  it  is  considered  that  the  trustees  have  an  interest 
in  the  building  of  the  theatre,  it  is  certainly  a  joint 
interest,  and  in  that  view  of  the  case  the  plaintiff  cannot 
sue  alone. 

Milford  in  reply.    The  reversioners  might  sue,  and  the 
question  whether  they  are  damaged  or  not  would  be  for 

(a)  1  East  497;  cited  in  1  Wms.  Sds.  154,  note  (a). 
(5)  2  M.  &  Keen.  517.  (o)  10  a  a  164. 
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18C4.  the  jury.  The  opening  ot  the  door  is  diiecUy  connected. 
Cunningham  with  the  building  of  the  theatre;  and  the  tmsteeB,  there- 
totef  are  interested  as  reversioneis  in  each  covenant^  but 
differently,  so  that  the  actian  mnst  be  brought  separately 
by  each.  The  passage  is  carried  out  on  the  land  owned 
1^  the  trostees— all  of  which  was  leased  to  the  plaintiff, 
and  in  which,  therefore,  they  had  the  rerersion;  and 
this  is  a  covenant  with  both  the  plaintiff  and  the  trostees 
that  there  should  be  a  theatre  erected  by  the  defendant 
on  land  adjoining  their  land. 

Cwr.  ad.  wU. 

August  7.        The  judgment  of  the  Court  was  now  delivered  by 

Stephen,  C.  J.  This  is  an  action  by  one  only  of  several 
covenantees  (he  claiming  to  be  separately  interested) 
against  the  covenantor,  for  an  alleged  bre^tch  of  cove- 
nant; and  the  question  for  our  decision  is,  whether  the 
plaintiff  can  sue  alone. 

The  following  facts  appear  on  the  face  of  the  pleadings. 
The  plaintiff  a  licensed  publican  in  Sydney,  is  lessee  for 
a  term  of  fourteen  years  of  the  premises  in  which  he 
carries  on  that  business  under  four  individuals— of  whom 
three  are  trustees  under  a  will,  and  the  other  is  the 
eetim  que  trust.  Immediately  after  obtaining  this  lease, 
the  plaintiff  underlet  to  the  defendant  for  the  residue 
of  the  term,  lees  three  days,  at  a  nominal  annual  rent^ 
a  strip  of  land  leading  from  the  street  to  a  theatre,  then 
in  the  course  of  erection,  the  property  of  the  defendant. 
In  the  deed  then  executed,  and  on  which  the  questioii 
here  arises,  the  trustees  and  cestui  que  trust  are  con* 
curring  parties — ^they  covenanting  not  to  molest  the 
defendant,  or  distrain  on  the  sublet  portion  of  the  de- 
mised premises,  in  respect  of  any  rent  to  accrue  due  to 
them. 

There  then  foUow  covenants  by  the  defendant,  with 
these  five  persons  jointly  (the  trustees,  cestui  que  trust, 
and  the  plaintiff),  their  heirs,  executors,  and  assigns,  that 
he  will  within  a  specified  period  complete  the  theatre — 
that  he  will  during  his  tenancy  allow  no  other  entrance 
to  it  fiN>m  that  street,  nor  any  entrance  to  the  boxes 
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except  fiom  Oastlereagh-stieet— that  there  shall  be  no        18C4. 

entrance  to  the  pit  and  gallery  except  ttom  the  demised  qoksuiqrjm 

land — and  that  he  will  always,  whenever  the  theatre    _^' 

itself  shall  be  open,  keep  open  all  the  doors  leading 

fiom  it  to  the  said  land ;  and  f arther,  that  the  defendant 

will  impose  similar  covenants,  as  to  these  entrances 

and  doors,  on  all  tenants  of  the  theatre.    The  defendant 

proceeds  to  covenant  with  the  same  parties,  and  ^^  their 

and  his  *'  heirs,  executors,  and  assigns,  that  he  will  pay 

the  rent,  and  all  taxes  on  the  demised  premises — ^that  he 

will  keep  in  repair  all  buildings,  at  any  time  erected  by 

him  or  them — and  that,  at  the  expiration  of  the  term, 

he  will  deliver  them  up  (to  '<  the  trustees,*'  the  deed  says, 

but,  as  the  instrument  itself  shows,  the  then  revisioner 

would  be  the  plaintiff)  in  such  repair— and  lastly,  that 

the  defendant  will  permit  the  trustees  and  oeghti  que  trust 

to  enter  on  the  land  at  any  time  for  purposes  of  inspection 

— and  will  repair,  upon  notice  by  them* 

The  plaintiff  complains  that  the  defendant  has  violated 
his  covenant  by  not  keeping  open  the  doors,  as  stipulated 
for,  which  led  from  the  strip  of  land  to  the  theatre^  al- 
though the  theatre  itself  has  at  the  time  been  open ;  but 
that  he  has  closed  them,  so  that  persons  going  to  the  pit 
and  gallery,  and  who  were  accustomed  to  pass  along  the. 
said  piece  of  land  to  the  great  profit  of  (he  plaintiff  in 
his  business,  can  no  longer  use  that  entrance. 

Having  fully  considered  this  case — which  involves  a 
l^gftl  question  of  much  difficulty — we  are  of  opinion  that 
no  action  is  maintainable  on  the  covenant  declared  on,  or 
on  any  of  the  first  set  of  covenants,  by  one  or  more  of 
the  covenantees  less  than  the  whole,  but  that  all  of  them 
must  join.  It  may  be  conceded  that  the  trustees  (and, 
beneficially,  their  cestui  que  trust)  have  an  interest  in- 
directly in  certain  of  the  things  there  covenanted  to  be 
done,  or  not  to  be  done ;  but  we  do  not  find  one  cove- 
nant throughout  the  series,  in  which  this  plaintiff  is  not 
also  interested  with  them  in  the  same  things.  In  the 
erection  of  the  theatre,  all  the  parties  were  more  or  less 
interested;  the  plaintiff,  in  respect  of  the  resort  to  his 
house  by  persons  passing  it  in  their  way  to  the  theatre ; 
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1864.  and  the  trastees,  in  leepeot  of  the  increased  value  of  that 
OuinmfOHAM  honflOy  at  the  expiration  of  the  fourteen  yeans — should  the 
^T*  theatre  then  continue  in  existence.    So,  in  like  manner, 

and  for  the  like  reasons,  all  were  interested  in  the  making 
and  preserying  of  the  entrances  and  doors,  to  and  from 
the  theatre.  But,  with  the  term  of  lease,  all  these  cove- 
nants expire.  The  interest  of  the  covenantees,  therefore, 
appears  to  have  been  (rightly  or  wrongly)  considered 
as  joint  during  that  period.  There  is  no  undertaking 
to  keep  the  theatre  in  repair,  still  less  to  maintain  it 
for  public  performances,  after  the  expiration  of  the  term ; 
and  it  woidd  be  almost  absurd  to  suppose  that  the  de- 
fendant ever  intended  so  to  bind  himself,  for  all  time 
coming,  after  his  own  right  to  use  the  passage  had 
entirely  ceased. 

In  the  second  series  of  covenants,  indeed  (where  the 
terms  of  limitation  seem  to  have  been  purposely  changed, 
as  if  contemplating  separate  interests  and  separate  rights 
of  action),  there  is  at  least  one  covenant  in  which  the 
trustees  clearly  have  no  interest — ^that,  namely,  for  the 
payment  of  the  rent.  And  so  it  may  be  said,  conversely, 
that  the  plaintiff  has  none  in  the  stipulation  respecting 
entry  on  the  land,  and  notice  to  repair ;  powers,  which 
are  conferred  on  the  trustees  and  ceskU  que  trusi  only. 
But  with  these  later  covenants,  be  they  joint  or  several, 
we  are  not  now  dealing. 

According  to  all  the  cases,  it  is  not  enongh  to  sustain 
a  separate  action  that  there  may  be,  in  some  one  portion 
of  a  covenant,  in  terms  clearly  joint,  a  separate  interest 
existing ;  nor  that  there  may  be  difficulties,  in  a  joint 
action  by  all  the  covenantees,  in  adjusting  their  various 
interests.  If  the  cause  of  action  (or,  as  Mr.  Justice 
MUford  thinks,  if  the  interest)  be  joint — or  if,  in  any 
one  matter  the  subject  of  a  joint  covenant,  all  the  cove- 
nantees are  interested,  though  in  very  different  degrees 
— all  must  join  in  an  action  for  breach  of  any  of  the 
covenants,  although  in  respect  of  the  particular  breach 
one  covenantee  may  have  no  interest  whatever.  Here 
the  covenant  is,  undoubtedly,  in  terms  joint;  and,  as  it 
seems  dear  to  us  that,  had  the  theatre  not  been  built» 
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an  action  for  the  breach  of  that  covenant  must  have  been        1864. 
bronght  by  all  the  covenantees,  so  there  must  be  the   gunnihgham 
same  result  and  oonrse  when  the  breach  is  the  closing  of   ^^^^ 
doors,  leading  from  the  demised  premises  to  the  theatre 
— even  though  the  plaintiff  may  be  the  only  person 
thereby  injured.     The  defendant  therefore,  will  have 
judgment  on  this  record* 

We  may  mention  the  oases  of  Foley  v.  Addenbroohe  (a), 
HophiMon  y.  Lee  (b),  Sanbie  y.  Park  (e\  and  Brad- 
burns  y.  Bcifidd  (d),  all  of  which  were  cited  on  the 
argument— and  the  case  of  KeighUey  v.  Watson  (a)— as 
authorities  for  our  decision. 

I  desire  to  add,  for  myself  alone,  that  there  appears  to 
me  to  be  no  insuperable  difficulty,  although  suggested  at 
the  bar,  in  joint  covenantees — of  whom  some  may,  in  the 
particular  matter,  have  one  degree  of  interest,  and  others 
a  different  interest — uniting  their  claim  for  damages  in 
one  suit,  in  respect  of  all  such  interests ;  for  each  cove- 
nantee may,  as  to  a  portion,  be  a  trustee  for  his  fellows, 
and  with  this  consideration  the  jury  would  have  nothing 
to  do. 

Judgment  for  the  defendant. 


Levy  agaimt  Mollison  and  another.  jime  21. 

^  TEPEEN  moved,  on  behalf  of  the  defendants,  in  An  inter- 
^     an  action  brought  by  order  of  this  Court,  under  gj^b^"^^' 
the  Interpleader  Act,  either  to  vacate  the  said  order,  tained  direct- 
or prevent  the  plaintiff  from  proceeding  further  in  the  ^^^^^i^^ 
case,  on  the  ground  of  his  unreasonable  delays  in  the  between  A. 
oondact  of  the  same.  t?e  o^^'S.Mp 

The  circumstances  out  of  which  this  notice  and  the  of  certain 
order  in  question  arose,  are  the  following.     MoUiaon  ^^uMbno^f 

B.,  and  oyer 
which  B.  claimed  a  lien,bnt  npon  which  A.  had  leyied,  and  directing  that  A.  should  pro- 
ceed to  trial  of  hit  action  at  the  earliest  aTailable  day.  B.  retained  possession  of  the  goods, 
bat  gave  a  bond  conditioned  to  pay  their  valne,  or  the  amount  of  A.'s  demand  on  thorn, 
in  case  A.  obtained  a  verdict.  It  being  fonnd  that  dne  diligence  had  not  been  nsed  by  A. 
to  bring  the  canse  to  trial,  the  Conrt,  npon  the  application  of  B.,  ordered  the  bond  to  be 
delivered  up  to  be  cancelled,  and  A.  barred  from  further  prosecuting  the  action. 

(a)  4  Q.  B.  207.  (b)  6  Q.  B.  970.  (0)  12  M.  ft  W.  151 

(<0  14  M.  ft  W.  678.  (e)  8  Exch.  722. 
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1864.        and  Black  held  certain  goods,  consigned  to  them  from 
Lbyy        China,  as  the  property  of  one  CecU  and  his  partners, 
^*  whom  they  sued  for  certain  adyances  of  money  and 

and  another.  Commission.  Immediately  after  their  obtaining  a  ver- 
dict in  that  action,  in  July  last  year,  Cedl  alone  gave  a 
confession  of  judgment  to  his  attorney.  Levy,  on  which 
the  latter  levied  on  those  goods,  as  the  sole  property  of 
Ceeil  MoUison  and  Bkiok  then  gave  notice  to  the 
sheriff,  claiming  a  lien  on  tbd  goods,  as  fetctors,  in 
respect  of  the  said  advances ;  and  he  obtained,  there- 
upon, the  usual  interpleader  order,  directing  the  trial  of 
various  issues  as  to  the  ownership.  Levy  was  made  the 
plaintiff  for  that  purpose,  MoOiaon  and  Black  retaining 
possession  of  the  goods,  but  giving  a  bond  for  his  pro- 
tection conditioned  to  pay  their  value,  or  the  amounts  of 
Levy's  demand  on  them,  in  case  of  the  latter's  obtaining 
a  verdict 

It  was  part  of  the  order,  however,  that  Levy  should 
proceed  to  trial  of  his  action  at  the  earliest  available 
day ;  and  it  appeared  that  he  set  it  down,  accordingly, 
for  the  21th  August,  but  the  sittings  ended  on  the  27tb, 
and  the  cause  went  over  as  a  remanet  On  the  20th 
October  Levy  obtained  a  rule  for  a  commission,  to  exa- 
mine witnesses  in  China,  with  a  stay  of  eXi  proceedings 
in  the  action  until  its  return.  Under  this  rule,  how- 
ever, the  plaintiff  did  nothing,  or,  at  any  rate,  he  took 
no  known  steps ;  and,  on  the  4th  day  of  March  last  the 
Court  granted  a  rule  vacating  the  former  one,  unless  the 
commission  should  be  sued  out  and  forwarded  on  or 
before  the  26th.  This  not  having  been  done,  and  no 
steps  whatever  being  subsequently  taken  to  bring  the 
cause  to  trial,  the  defendants,  on  the  2l8t  of  June,  made 
the  present  motion. 

It  is  laid  down  in  ChUty*8  Arehbold  (a),  that  if  a 
feigned  issue  be  directed  to  be  tried  between  the  parties, 
and  it  be  not  delivered  by  the  plaintiff  in  the  time 
limited,  a  rule  or  order  may  be  obtained  for  delivering 
over  to  the  claimant  the  subject  matter  in  dispute,  with 
costs;   and  if  there  is  reason  for  supposing  that  the 

(a)  p.  1385. 
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plaintiff  wishes  to  delay  the  trial,  the  Court  will  allow 
the  defendant  to  take  down  the  record  by  proviso  (a), 
Sandys  y.  Mayor  of  Beverly  (b) ;  and  this  must  be  the 
subject  of  a  special  application;    Wick  v.   Cotton  (o). 


1864. 
Lbyy 

V. 
MOLLISON 

and  anotbor. 


Jbaaes  shewed  causa 


Cur.  ad.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 
Stephen,  C.  J.,  who  after  stating  the  circumstances 
as  above,  continued : — 

It  is  clear,  from  the  case  of  Diekmson  v.  Eyre  (d), 
King  v.  Simmons  (e),  and  several  others,  that  proceed- 
ings in  and  matters  connected  with  actions  or  issues 
directed  under  the  Interpleader  Act,  are  not  subject  to 
the  rules  which  apply  to  ordinary  actions.  Under  no 
circnmstances,  therefore,  could  these  defendants  avail 
themselves  of  the  provisions  of  the  Common  Law  Pro- 
cedure Act  The  only  course  is  to  apply  to  the  Court 
for  a  special  order,  such  as  the  case  shall  require ;  which 
may  be  one,  where  there  has  been  undue  delay,  having  a 
similar  effect  to  a  judgment  as  in  case  of  nonsuit,  SecUes 
V.  Sargeson  (/),  and  Wiek  v.  Cotton  (e).  The  defendants 
have  applied  to  us  accordingly  to  (in  effect)  put  an 
end  to  this  action.  They  are  equally  interested  with 
Levy,  or  more  so,  assuming  both  claims  to  be  on  the 
same  footing  meritoriously,  in  having  a  speedy  decision ; 
and  it  is  proved  to  our  satisfaction  that  due  diligence 
has  not  been  used  by  him  to  bring  the  cause  to  trial,  or 
to  procure  the  evidence  alleged  by  him  to  be  wanted. 
In  the  mean  time,  the  goods  remain  in  the  defendants' 
hands,  who  are  necessarily  in  a  very  embarrassing  posi- 
tion with  respect  to  them. 

The  plaintiff  says  that  he  was  unable  to  obtain  the 
names  of  persons  in  Shanghai,  or  at  Hong  Kong,  who 
would  have  acted  as  commissioners  for  him.  But  he 
unquestionably  knew  last  August,  as  well  as  he  did  in 


August  7. 


(a)  Id.  857. 

(e)  1  D.  &  L.  227. 

(0  1  H.  L.  C.  755. 


(6)  12  W.  ft  W.  568. 
id)  7  D.  P.  C.  721. 
(/)  8  D.  P.  0.  707. 
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1864.        October,  that  such  persons  would  be  required;  and  it 

Lett        seems  incredible  that  Mr.  Levy  oonld  not,  by  the  exer- 

MoiLboh     ^^  ^^  reasonable  skill  and  care,  have  discovered  at  least 

and  another,    one  sach,  in  the  long  interyal  before  the  26th  of  March. 

T31b  client,  OeGU^  was  at  hand  to  giye  him  iaformation, 

and  that  gentleman's  partners  actnally  were  living  in 

China;    whereas,  the  defendant's  attorney  swears  that 

he  made  inquiries  in  Sydney  only,  but  had  no  difficulty 

himself  in  learning  the  names  of  commissioners,  and  he 

believes  that  the  plaintiff  would  have  experienced  none. 

On  the  26th  March,  however,  the  limited  period  ex- 
pired, and  it  became  instantly  the  plaintiff  s  duty,  in 
compliance  with  the  dear  intent  and  meaning  of  the 
original  order,  if  not  its  literal  terms,  thereupon  to  set 
this  cause  down  for  trial,  and  cause  it  to  be  tried,  if 
possible,  at  the  ensuing  sittings  in  May.  We  have 
ascertained  that  he  could  have  accomplished  this,  for 
five  causes,  entered  after  the  26th  March,  were  in  fact 
tried  at  those  sittings. 

Under  all  the  circumstances  stated,  we  think  it  our 
duty  to  the  defendants  to  order  that  their  bond — ^given 
under  the  interpleader  order — be  delivered  up  to  them 
to  be  cancelled,  and  that  the  plaintiff  be  barred  from 
further  prosecuting  this  action.  We  direct,  also,  that 
he  shall  pay  the  defendants  the  costs  of  it,  including  the 
costs  of  this  application  and  that  of  the  4th  March  last, 
together  with  all  expenses  and  costs  incurred  by  the 
defendants  under  and  in  pursuance  of  the  interpleader 
order — but  not  the  costs  of  that  order. 

The  rule  to  be  drawn  up  in  pursuance  of  these  direc- 
tions will,  as  in  one  of  the  cases  cited,  be  entered  on 
the  record;  and  it  will  then,  by  force  of  the  statute, 
have  ail  the  effect,  though  not  the  form — of  a  judgment. 

Order  accordingly. 
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Ex  parte  BaOKHOUSE.  June  14. 

A  RULE  niri  for  a  prohibition  had  been  obtained  to     Debt  for 
restrain  certain  magistrates  sitting  in  Petty  Ses-  JJ^id'am* 
sions,  and  the  Municipal  Council  of  Wollongong,  from  under  the  pro- 
fnrther  proceeding  upon,  and  in  respect  of,  a  certain  ^vie.^No!^ 
judgment  for  a  debt  due  for  rates  to  the  Municipal  is,  ^rili  Ue  in 
Council  of  Wollongong    by  the   applicant,  Baekhatise.  c^^l^^ 
The  applicant  had  been  sued  in  the  Small  Debts  Court  bvtheiovic., 
of  WoUcmgong,  by  the   municipality  of  Wollongong,  ^^'  ^^' 
tor  rates  due  to  the  municipality,  and  had  been  ordered 
to  pay  thenh 

Buder  now  moyed  to  make  the  rule  absolute.  No 
action  at  law  will  lie  for  rates  claimed  by  a  Municipal 
Council.  There  is  no  privity  between  the  parties.  The 
municipality  is  the  creature  of  the  statute ;  and  except 
so  far  as  authorised  by  the  statute,  it  has  no  power  to 
sue  at  alL  He  referred  to  the  judgments  of  ParJce^  B., 
in  Fivlay  y.  The  Bristol  and  Exeter  B»  Co.  (a).  Pardoe 
V.  Priee  (6),  Clarke  v.  Woods  (c),  and  the  East  Anglican 
B.  Co.  V.  Eastern  Cotmties  R  Co.  (d). 

But  at  all  events  it  cannot  sue  in  the  Small  Debts 
Court  created  by  10  Vic,  No.  10.  By  sect.  4,  such 
Courts  have  no  jurisdiction  in  any  case  where  the  matter 
in  issue  relates  ^'  to  any  annual  rent,  or  other  matter  in 
which  rights  in  future  may  be  bound ; "  but  in  this  case, 
by  tb's  judgment,  such  rights  are  clearly  bound ;  for  by 
aect  81  of  the  Municipalities  Act  {e),  any  such  unpaid 
rate  or  assessment  shall  be  a  charge  upon  the  premises 
for  which  the  same  are  payable,  and  may  be  recovered 
at  any  future  time,  upon  and  after  the  expiration  of 
thirty  days  from  notice  being  given  to  the  occupier 
thereof,  by  distress  upon  any  goods  that  may  be  then 
found  upon  the  premises.    So  that,  if  rates  are  unpaid 

(a)  7  Bxch.  417 ;  21  L.  J.  Ex.  117.  (6)  11  M.  &  W.  437. 

(c)  17  L.  J.  M.  0.  189.  (d)  21 X.  J.  0.  P.  23. 

(6)  22  Via,  No.  18. 
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186^-  in  respect  of  land  which  is  unoccupied,  and  where  no 
Ex  parte  effectual  distress  can  be  levied,  those  rates  are  a  charge 
BACKHoust  upon  the  land  for  which  any  future  owner  or  occupier  of 
the  premises  is  liable.  And  that  the  act  was  never  in- 
tended to  apply  to  cases  like  the  present,  is  shown  by 
sect  25,  which  provided  that  the  Court  may  examine 
the  plaintiff  or  defendant,  viva  voce,  on  their  several 
corporal  oaths.    How  can  a  corporation  be  so  examined  ? 

Sir  W.  Manning^  Q.  C,  showed  cause  on  behalf  of  the 
municipality.  [Stephen^  C.  J.  We  see  no  difficulty  as 
to  the  provision  about  future  rights.]  The  fourth 
section  gives  these  Courts  jurisdiction  in  all  actions 
whatsoever  for  the  recovery  of  any  debt,  demand  or 
damage  not  exceeding  £10;  and  must  include  actions 
by  corporations.  IWise,  J.  By  the  sixth  section  of  the 
Acts  Shortening  Act  (a),  the  word  "  person  "  or  "  party  '* 
shall  be  deemed  to  include  bodies  politic  or  corporate — 
and  that  section  is  retrospective.]  The  twenty-fifth 
section,  which  enables  the  Court  to  examine  the  parties, 
may  only  apply  when  such  parties  are  persons,  and  not 
to  cases  of  representative  bodies  that  cannot  be  examined. 
But  the  latter  section  will  not  be  so  construed  as  to  take 
away  the  general  right  given  by  the  former.  The 
Municipalities  Act,  sect  81,  points  out  a  particular 
mode  of  recovering  rates  assessed  under  the  provisions 
of  the  Act ;  but  this  summary  remedy  does  not  deprive 
the  municipality  of  the  power  of  enforcing  payment  by 
an  auction  of  debt.  The  former  not  being  co-extensive 
with  the  liability,  is  a  permissive  and  also  a  cumulative 
mode  of  proceeding.  In  Ooodey  v.  Peway  (I),  the  act 
under  which  the  rates  were  imposed,  authorised  the  clerk 
to  sue  for  **any  penalty  or  sum  of  money  due  and 
payable  by  virtue  of  this  act ; "  and  it  was  held  that  he 
might  recover  in  an  action  of  debt  for  arrears  of  rates — 
although,  by  another  clause,  a  power  was  given  of  de- 
taining and  selling  the  vessel  and  goods  in  case  of  neglect 
or  refusal  to  pay  such  rates.  In  the  language  of  ParJce, 
B.,  in  that  case,  the  plaintiffs  have  a  parliamentary  right 

(o)  IC  Vic,  No.  1.  (6)  9  M.  &  W.  087. 
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of  action,  by  the  statutory  obligation  to  pay  the  rates  to        1864. 
them.     Where  there  co-exists  a  legal  right  on  the  one      ex  parte 
side  to  receive  money,  and  a  legal  liability  on  the  other    Backhouse. 
to  pay  it,  an  action  of  debt  will  lie;  Addison  v.  The 
Mayor,  de.,  of  Preston  (a).     He  referred  to  Stevens  v. 
Evans  (b). 

Innes  appeared  for  the  magistrates. 

Stephen,  C.  J.  This  is  an  important  question — and  J^iy  16. 
we  therefore  took  time  to  consider  it.  The  question  is, 
whether  corporations  created  under  the  Municipalities 
Act  of  1858  can  sue  in  a  Small  Debts  Court,  created  by 
the  10  Vic,  No.  10,  for  rates  ?  And  we  are  of  opinion 
that  they  can  so  sue — ^not  only  in  the  District  Courts, 
but  also  in  the  Small  Debts  Courts.  The  corporation 
has  power  under  the  Act  to  levy  rates,  for  the  purposes 
stated  in  the  Act,  which  are  to  be  paid.  If  not  paid 
within  thirty  days  of  the  notice,  the  eighty-first  section 
authorizes  the  issue  of  a  distress  warrant.  The  legis- 
lature haying  given  corporations  of  this  kind  a  right  to 
levy  rates,  and  said  that  they  shall  be  paid  to  them,  I  am 
of  opinion  that  a  debt,  for  which  the  ratepayer  is  liable, 
arises  immediately  the  rate  is  imposed.  Qoodey  v.  Penny 
is  an  express  authority  to  show  that  an  action  of  debt  is 
the  appropriate  remedy. 

It  is  said  that  no  action  will  lie  in  the  Small  Debts 
Court,  because  the  twenty-fifth  section  enables  the  Court 
to  examine  the  parties  on  oath,  as  it  is  clear  that  a  cor- 
poration cannot  be  put  upon  its  oath.  But  a  corporation 
can  appear  by  attorney,  and  its  officers  may  be  ex- 
amined (e). 

I  am  also  of  opinion  that  the  sixth  section  of  the  Acts 
Shortening  Act  is  retrospectiye,  and  applies  to  this  case ; 
and  for  this  reason  also  corporations  are  included  within 
the  provisions  of  the  Small  Debts  Courts  Act.  The 
mle,  therefore,  must  be  discharged.  The  corporation 
will  get  their  costs.     Justices   having   no   interest   in 

(a)  12  C.  R  183 ;  21  L.  J.  C.  P.  146.  (b)  2  Burr.  1157. 

(0)  See  the  judgment  of  Wtttesy  J.,  in  ChrUtophenen  ▼.  Lotinga, 
33  L.  J.  0.  P.  121. 
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• 

186*.        resisting  applications  of  this  kind,  will,  if  they  appear  and 

Ex  parte     are  wrong,  be  made  generally  to  pay  costs.    Bnt  here 

Baokhousb.    ^Ijq  jugtices  oaght  to  get  their  costs,  becanse  one  of  the 

grounds  on  which  the  rale  was  asked  was  on  the  ground 

of  unfairness,  and  they  have  been  dragged  here  to  meet 

that  charge. 

Wise,  J.  If  the  charge  made  against  the  justices  had 
been  substantiated,  they  ought  to  have  been  called  on  to 
show  cause  why  a  criminal  information  should  not  issue ; 
but  it  has  altogether  failed,  and  they  are  entitled  to  their 
costs.  I  am  of  opinion  that  the  case  is  within  the  sixth 
section  of  the  Acts  Shortening  Act  Bat  if  it  were  not, 
looking  at  the  various  clauses  of  the  10  Vic,  No.  10, 1 
think  corporations  are  included  in  its  provisions. 

On  the  more  important  question  I  have  no  doubt. 
The  mistake  has  arisen  from  a  misconception  of  the 
maxim,  that  where  a  statute  prescribes  a  remedy,  no 
remedy  can  be  taken  but  the  particular  remedy  so  pre- 
scribed. But  that  maxim  is  limited  to  cases  where  the 
remedy  is  given  at  the  same  time  as  the  right.  Here, 
however,  the  right  is  given  by  one  clause,  and  a  sub- 
sequent clause  gives  a  cumulative  remedy  by  distress, 
which  is  a  very  diflTerent  case.  Addison  v.  The  Mayor 
of  Preston  shows  that  an  action  of  debt  will  lie  where 
there  is  on  one  side  a  legal  right  to  receive  money,  and 
on  the  other  a  legal  liability  to  pay  it  I  am  therefore 
of  opinion  that  debt  will  lie  for  arrears  of  rates  due  to  a 
Municipal  Council. 

Rule  discharged. 
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1884. 

The  Matob  and  others  againa  Toogood.  Maioh  ii. 

SPECIAL  case  stated  by  coMent.  ,  The  seven- 

«    *«^         «   •     .M     .        1  .  ,.  ^1       mr  teenth section 

^1.  The  plaintiffs  in  this  action   are  the  Mayor*  oftbeSewer- 

Aldermen,  and  Citizens  of  Sydney,  constituted  by  and  ^^^^^^ 

deriving  their  powers  and  authorities  under  the  Sydney  as  a  pnbUo 

Corporation  Act,  1857  (a).  ^]^^/ 

2.  The  defendant  is  the  own«  and  ooenpier  of  certain  jj^j^^^ 
premises  sitoate  in  King-street  and  Pitt-street,  in  the  ag  to  be  ready 
city  of  Sydney.  SeTo^X?; 

3.  In  or  about  the  year  1855,  «  the  Commissioners  for  ^J^I^^Jj" 
the  city  of  Sydney,"  appointed  under  and  by  virtue  of  that  the  same 
the  Sydney  Corporation  Abolition  Act,  1858  (J),  began  ^^^' 
to  make  and  construct,  under  and  in  accordance  with  with  by  drains 
the  provisions  of  the  Sydney  Sewerage  Act,  1853  (o),  a  ^^^^ 
public  sewer  within  the  said  city.  reepective 

houses,  &o,f  in 

4.  In  or  about  the  year  1855,  a  part  of  the  said  public  theneighbour- 
aewer  was  completed,  in  accordance  with  the  provisions  ^^^J^^of 
of  the  said  last  mentioned  Act,  so  as  to  be  ready  for  use  sneh  houses, 
in  Pitt-street  and  Eing-street,  within  the  said  city,  so  ^  the  C5om^^ 
that  the  same  might  be  communicated  with  by  drains  missioners  the 
or  sewers  from  the  defendant's  said  premises — the  said  ^^^uum  ^ 
premises  being  in  the  neighbourhood  of  the  part  of  the  ^p^^| 
said  public  sewer  so  completed  as  aforesaid.  eT^snohrate 

5.  Me6sz&  MeBecUh  and  WHUams  having  been  duly  ablia^S^n'g 
appointed  by  the  Municipal  Council  of  the  said  city,  to  the  Mount 
valuers  for  the  said  city,  made  and  subscribed  in  manner  honse&c^haU 
and  time  as  by  law  required,  before  a  justice  of  the  peace  ^  *5^!^*** 
for  the  said  city,  the  declaration  required  by  the  129th  if  the  same  ' 
section  of  the  Act,  14  Vict,  No.  41.  ^y,^__^?.;gj 


'*  BQoh  rate 

shall  be  doe  and  payable  in  advanoe,  on  and  from  the  day  when  snoh  sewer  shall  be  so  oom- 
plete  and  ready  for  nse  and  oommnnioation.'*  In  an  action  for  sewerage  rates,  where  a 
part  of  a  sewer  had  been  completed  in  aooordance  with  the  provisions  of  the  Sewerage  Act, 
and  was  ready  for  use,  so  that  it  misht  be  commnnioated  with  by  drains  or  sewers  from 
premiBes  in  the  neighbonrhood  of  the  part  of  the  sewer  so  completed,  and  an  assessment 
was  duly  made  onder  the  proyisions  of  sect  12S  of  the  Sydney  Oorporation  Act,  by  which 
the  yalne  of  such  pemises  for  the  purpose  of  the  City  rates  was  fixed,  Hdd  that  a  debt 
WM  created  from  the  occnpier  of  snch  premises  to  the  Corporation,  to  the  extent  of  the 
rate  spediled,  measnred  as  to  the  amount  payable  in  each  case  by  the  City  assessment 
(a)  20  Vic,  No.  86.       (6)  17  Vic,  No  8S.       (o)  17  Vic,  No.  84. 
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1864. 

The  Matob 
and  othera; 

V. 

TOOGOOD. 


6.  Afterwards,  the  said  Messrs.  MoBeath  and  WOUamSf 
by  order  and  direction  of  the  said  Municipal  Oouncil 
nmde  and  entered  in  the  Ward  Assessment  books  of  the 
said  city  an  assessment  of  every  building,  tenement,  and 
other  property,  amongst  them  of  the  defendant's  said 
premises,  within  the  said  city  for  the  year  1862,  accord- 
ing to  the  fall,  fair,  and  average  annual  value  thereof, 
clear  of  all  outgoings. 

7.  The  said  Ward  Assessment  books,  when  completed 
respectively,  were  by  the  said  valuers  delivered  to  the 
town  derk,  who,  as  soon  as  conveniently  could  be  there- 
after, caused  a  notice  of  such  assessment  to  be  left  at  the 
defendant's  said  premises,  in  accordance  with  the  Act  of 
Oouncil  in  that  behalf  made  and  provided. 

8.  On  or  about  the  twenty-first  day  of  January,  1861» 
the  said  Ward  Assessment  books  were  duly  confirmed 
by  the  said  Municipal  Council,  and  signed  by  the  town 
clerk — the  defendant  not  having  appealed  against  the 
said  assessment  of  the  said  premises. 

9.  The  assessment  of  the  defendants  said  premises  so 
made  as  aforesaid  by  the  said  valuers,  and  by  them  entered 
in  the  Assessment  book  for  Bourke  Ward,  being  the  ward 
of  the  said  city  in  which  the  defendant's  said  premises 
are  situate,  is,  nett  annual  value,  £560. 

10.  On  August  18th,  1862,  the  said  Municipal  Council 
passed  and  entered  in  their  Minute  book  a  resolution  in 
the  terms  following,  that  is  to  say — **  That  this  Council 
do  hereby  order  that  a  Sewerage  Bate  for  the  year  ending 
31st  December,  1862,  as  hereunder  set  forth,  be  made 
and  levied  upon  all  properties  in  the  city  of  Sydney  so 
situated — that  the  same  can  be  communicated  wi^  a 
public  sewer  or  part  thereof,  that  is  to  say  upon  premises 
assessed  at 

£20  or  under,  at  the  rate  of  £7i  per  cent  per  aimiim. 
Above  £20,  and  not  exceeding  £40,      6        „  „ 

»»       £40,       „  „         £60,      Of       „  9, 

„       £00,       „  „         £100,    5 

„       £100,     „  „         £200,     4         „ 

„       £200,      „  „  „         3         „  », 

11.  The  plaintiffs  seek  to  recover  from  the  defendant 
in  the  present  action  the  sewerage  rate  for  the  year  1862, 
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calculated  aoooiding  to  the  assessment  made  by  the  said 
valneis  as  hereinbefore  mentioned,  and  entered  in  the 
said  Assessment  book  for  the  said  Bonrke  Ward,  and  at 
the  rate  mentioned  in  the  said  resolution  of  August  18th, 
1862. 

If  the  Court  should  be  of  opinion  that  the  plaintiflfs 
ought  to  recover,  a  verdict  is  to  be  entered  for  them  in 
the  sum  of  £16  16s.,  with  costs.  If  otherwise,  a  verdict 
is  to  be  entered  for  the  defendant  with  costs." 


1864. 

The  Katob 

and  othera 

y. 

TOOGOOD. 


The  Attorney  Oeneral  (the  Solicitor  Oeneral  and 
DarvaMf  Q.  C,  with  him)  for  the  plaintiff.  By  the 
20  Via,  No.  36,  all  powers  granted  to  the  Commissioners 
are  transferred  to  the  corporation.  The  special  case 
shows  that  all  the  provisions  of  the  128th  section  (a), 
of  the  Sydney  Corporation  Act,  14  Vic,  No.  41,  have 
been  followed,  and  that  the  assessment  has  been  duly 
made.  And  the  defendant,  therefore,  is  liable  to  pay 
this  sewerage  rate,  under  the  seventeenth  section  of  the 
17  Vict.,  No.  34. 

Isaacs  for  the  defendant.  The  sewerage  having  been 
completed  in  1855,  the  defendant  may  have  been  liable 

(a)  ThiB  section  enaote  that  ^  it  shall  be  lawful  for  the  said  Coanoil' 
and  uey  are  hereby  authorised  and  required  from  time  to  time,  to  order 
and  direot  suoh  valuer  or  yaluers  as  they  may  appoint  to  make  and  enter 
in  books  to  be  provided  for  the  purpose  (a  separate  book  being  kept  for 
each  ward  in  the  form  and  to  the  effect  of  the  schedule  to  this  Act 
annexed,  marked  K.,  and  such  books  being  called  the  Wwrd  Assessment 
books),  an  assessment  of  eveiy  building,  tenement,  or  other  property 
within  the  limits  of  the  said  dt^,  according  to  its  full,  fair,  and  average 
annual  value,  clear  of  all  outgoings ;  and  such  Ward  Assessment  books, 
when  completed  by  such  valuers  respectively,  shidl  be  by  them  delivered 
to  the  town  clerk,  who  shall,  as  soon  as  conveniently  may  be  thereafter, 
caoae  a  notice  to  be  served  on  or  left  at  the  premises  of  everv  proprietor 
or  occupier  (as  the  case  may  be)  of  the  buildmgs,  &c^  assessed ;  and  suoh 
notice  shall  be  in  the  form  or  to  the  effect  of  the  schedule  to  this  Act 
annexed,  marked  L.,  and  shall  contain  the  name  of  the  person  whose 
property  is  assessed,  the  net  annual  value  of  such  property,  and  the 
amount  at  which  the  same  is  assessed.*'  The  proviso  then  follows,  giving 
a  power  of  appeal  to  Quarter  Sessions  against  assessment  after  seven  dayu' 
notice  of  appeal  to  the  town  clerk. 

Section  129  provides  a  form  of  declaration  to  be  made  by  valuers  before 
e&terinff  on  their  duties ;  and  section  ISO  directs  that  if  no  notice  of 
appeal  be  lodged  with  the  town  clerk  within  the  time  limited,  or  if  so 
lodged,  then  nJter  the  determination  of  the  same  by  the  Quarter  Sessions, 
and  the  necessary  alterations  made  in  the  Ward  Ajsessment  books,  **  such 
books  shall  be  confirmed  by  the  said  Coundil  and  signed  by  the  town 
clerk,  and  shall  thereupon  be  "  the  assessment  books  of  tibe  city  until  a 
new  assessment  be  made. 
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ToocKxm. 


for  a  rate  fiK>m  the  partieiilar  time  when  it  was  completed. 
Bnt,  according  to  tihie  special  case,  the  assessment  relied 
on  was  in  and  for  1862.  Suppose  the  sewerage  was  com- 
pleted on  June  30,  ISSS^so  as  to  render  the  rate  payable, 
there  is  nothing  to  show  that  the  defendant  may  not 
have  been  assessed  from  June  30, 1855,  to  Jane  30, 1856, 
and  have  paid  his  rate  in  and  for  that  year,  and  in  and 
for  eyery  subsequent  year,  inclusive  even  of  part  of  the 
year  1862,  so  that  he  may  have  already  paid  on  this 
hypothesis  up  to  June  30, 1862.  The  plaintiff  should 
have  shown  that  the  defendant  is  not  now  assessed  for  a 
period  during  which  he  has  already  paid.  The  assessment 
for  the  rate  for  1862  may  be  altered  by  the  corporation 
of  the  succeeding  year.  But  this  assessment  is  bad,  as 
it  is  for  the  whole  year  of  1862,  whereas  some  of  the 
councillors  or  aldermen  go  out  of  office  on  the  1st  of 
December  in  each  year.  The  assessment  should  have 
been  for  the  municipal  year,  beginning  and  ending  with 
the  municipal  year,  that  is  December  Ist  This  principal 
was  laid  down  in  Berry  v.  Qraham  (a),  and  Niohob  v. 
Piedey  (&),  which  were  decisions  under  the  Municipalities 
Act.  [Stqoiien,  C.  J.  But  there  the  power  was  given 
for  the  municipal  year,  or  it  was  doubtful  whether  it  was 
given  for  the  Municipal  or  Almanack  year.  In  such  a 
case  this  Court  concluded  that  the  corporation  had  no 
power  to  tax,  except  for  the  year  during  which  the 
Council  held  office ;  the  power  being  one  to  be  exercised 
annually.  But  here  the  power  is  to  tax  *^  from  time  to 
time,"  and  not  merely  for  the  current  year,  but  for  ail 
time  coming  at  a  rate  which  is  itself  payable  annually, 
but  is  to  be  fixed  whenever  the  Council  may  determine. 
WisBf  J.  Where  is  the  section  expressly  conferring  the 
power  of  imposing  a  rate?] 


The  Attorney  Q-eneral  in  reply.  If  the  assessment  were 
for  a  less  amount  than  that  specified  in  the  statute,  the 
question  of  the  corporation's  power  might  have  arisen 
as  in  Owiia  v.  The  Kent  Water  Works  (o).  But  the 
corporation  has  imposed  the  exact  rate  specified  in  the 

(a)  February  7, 1802.     (6)  April  28, 1861.     (o)  7.  B.  &  C.  240. 
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enactmenl  neilher  more  nor  less  and  the  dut](  of  paying 
it  18  imposed  on  the  seyeral  occupiers  by  the  section  itself. 
The  question  is  only,  whether  the  plaintiffs  have  the 
power  of  directing  and  making  a  levy  for,  and  aright  to 
recover  in  this  action,  the  amount  of  that  rate  for  the 
one  year  mentioned.  It  must  be  assumed  that  all  the 
other  rates  prior  to  that  date  have  been  either  paid  or 
none  have  been  paid.  From  the  day  when  any  part  of 
the  sewerage  is  completed,  then  the  liability  commences. 
If  the  present  action  were  for  the  rate  of  1865,  the  exact 
day  when  it  became  due  might  be  material.  There 
being  no  clause  authorising  a  distress,  the  plaintiffs' 
remedy  is  by  action.  Even  if  this  were  a  retrospective 
rate,  there  is  no  rule  of  law  which  prohibits  such  a  rate ; 
but  it  depends  upon  the  intention  of  the  legislature 
whether  it  be  expressed  or  implied  in  the  statute  under 
which  the  rate  is  made;  HcmHsan  v.  StMoney  (a). 

The  judgment  of  the  Court  was  now  delivered  by 

Wise,  J.  This  is  a  special  case  stated  by  consent — and 
the  question  is,  whether  under  the  circumstances  stated  the 
Mayor  and  Corporation  of  Sydney  are  entitled  to  tecover 
the  amount  assessed  upon  the  defendant,  4(^^  Toogood, 
for  sewerage  rates  ? 

It  appears,  by  the  case,  that  in  1855  a  part  of  the 
public  sewer  was  completed,  in  accordance  with  the  pro- 
visions of  the  Sewerage  Act,  17  Vic,  No.  34,  by  the 
Commissioners  for  the  city  of  Sydney,  ready  for  use  in 
Pitt-street  and  EingHStreet,  and  so  that  the  same  might 
be  communicated  with  by  drains  or  sewers  from  the  de- 
fendant's premises — the  premises  being  in  the  neighbour- 
hood of  the  part  of  the  public  sewer  so  completed.  And 
that  subsequently  an  assessment  was  duly  made  under 
the  provisions  of  the  Sydney  Corporation  Act,  14  Vic., 
No.  41,  sect.  128,  by  which  the  value  of  the  defendant's 
premises  for  the  purposes  of  city  rates  was  fixed. 

Before  considering  the  effect  of  the  statements  in  the 
case  as  to  the  resolution  of  the  corporation  that  a 
sewerage  rate  should  be  levied,  it  will  be  well  to  decide 

(a)  2  H.  L.  C.  108. 


1864. 

The  Kayos 
and  others 

V. 

Toooooo. 
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04 


SUPBEME  COURT  REPORTS. 


1864. 

The  Matob 
and  otbors 

V. 

TOOGOOD. 


what  is  tbe  eflfect  of  the  17  Vic,  No.  34,  sect  17,  by 
which  the  liability  to  pay  the  sewerage  rate  is  imposed. 
It  provides  that  ''so  sood  as  a  public  sewer,  or  any  part 
thereof,  shall  have  been  completed,  so  as  to  be  ready  for 
nse  in  any  street  or  other  place  within  the  city,  so  that 
the  same  may  be  communicated  with  by  drains  and 
sewers  from  the  respeotive  houses,  buildings,  or  other 
premises  in  the  neighbourhood  thereof,  the  occupiers  of 
such  houses,  buildings,  or  other  premises  respectively, 
shall  pay  to  the  Commissioners  the  following  rates  per 
annum  (specifying  them)  (a) ;  and  every  such  rate  shall 
be  payable  according  to  the  amount  at  which  such 
house,  building,  or  other  premises  shall  be  assessed  to 
the  city  rate,  if  the  same  shall  have  been  so  assessed,  but 
if  not,  then  according  to  the  actual  value  thereof;  and 
such  rate  shall  be  due  and  payable  in  advance,  on  and 
from  the  day  when  such  sewer  shall  be  so  complete  and 
ready  for  use  and  communication." 

This  section  creates  a  debt  to  the  extent  of  the  rate 
specified,  measured  as  to  the  amount  payable  in  each 
case  by  the  city  assessment  It  is  in  fSetct  equivalent  to 
the  expression  used  in  the  first  Sewerage  Act,  14  Vic, 
Na  33,  sect  7,  ''the  payment  of  such  gross  or  annual 
sum  in  the  nature  of  a  rate  or  rent"  It  is  a  statutory 
duty  imposed  on  the  owner,  and  debt  will  lie  to  recover 
the  amount — as  recently  decided  by  this  Court  in  the 
case  of  E(c  parte  BadAouse  (6),  with  reference  to  the 
rates  imposed  under  the  Municipalities  Act 

Irrespective,  therefore,  of  any  order  of  the  Corporation, 
we  think  that  there  was  a  liability  to  pay  under  the 
seventeenth  section  of  the  17th  Victoria,  in  respect  of 
the  actual  value  until  assessment,  and  in  respect  of  the 
assessed  value  afterwards. 

It  is  not,  indeed,  anywhere  stated  that  the  amount  of 
rate  due  in  1861  was  paid.  Whether  it  was  so  or  not, 
we  think  it  sufficiently  appears  in  the  case  that  £16  16& 
is  due  now  for  the  year  1862 — and  consequently  that  is 


(a)  The  ntoe  specified  in  this  sectioii  are  the  sune  as  those  oontained 
in  the  leaolntion  of  August  18th,  1862, 01^0  p.  90. 
(6)  Supra,  P*  85* 
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the  amount  fop  which  the  verdict  will  be  entered,  if  we        1864. 
think  the  plaintiffii  entitled  to  recover.    Such  is  our    The  Mayor 
Of  inion,  and  the  verdict  will  be  entered  accordingly.  ^^  ^^^^ 

It  must  be  noticed  that  the  rates  mentioned  in  the  Toogood. 
resolution  are  identical  with  those  in  the  statutes,  and  we 
think  it  very  questionable  whether  there  exists  any 
power  to  alter  those  rates.  We  have  searched  in  vain 
for  a  section  giving  such  power ;  but  at  the  same  time 
it  is  not  necessary  in  this  case  to  give  any  absolute 
opinion  upon  this  point 

Judgment  for  the  plaintiff. 


A 


Nathan  agdUnst  Field  (a).  Jane  8. 

PPEAL  from  the  Sydney  District  Court     The  case     a  deed  of 
was  as  follows:-  Sltt^'' 


*"  This  was  an  action  in  which  the  plaintiffs^  as  trus-  tor's  proi 

tees  of  the  assigned  estate  of  one  John  Fotdis,  sought  of'ail  his 

to  recover  from  the  defendant  certain  charges  for  medical  creditors. 

attendance  by  the  assignor.  ^dbr  the  pro- 

The  case  was  tried  before  me  at  Sydney,  on  April  12,  ▼J?!?""  ^f^^^^i 

-o^-       ..1       .       .  J        J^  r  thirty-third 

1864,  without  a  jury.  and  foUowing 

To  shew  the  right  of  the  plaintiffs  to  sue,  it  was  pro-  J^*J^°y^^^ 
posed  to  put  in  evidence  a  deed  of  assignment  as  executed  is  not  'inyalid, 
under  the  provisions  of  the  5  Vic,  No.  9.  SStSi  ^° 

Proof  was  given  of  due  execution  by  the  plaintiffs  and  omission  from 
the  assignor,  and  by  four-fifths  in  number  and  value  of  ^^Si^to^ 
the  creditors,  and  of  the  other  matters  required  by  the  the  deed  of 

A    x  the  name  of  a 

^^^  creditor  for 

It  was,  however,  objected  on  behalf  of  the  defendant,  the  sum  of 

that  the  name  of  the  defendant  as  a  creditor  for  the  it  appearing' 

amount  of  £17  13s.  9d.,  owing  to  him  at  the  time  of  ^^5^^^ 

execution  of  the  deed,  did  not  appear  in  the  schedule  of  ^  ^^  ^  ^ 

creditors,  though  his  name  did  appear  as  a  debtor  to  the  debtor  in  the 

assignor  for  £80  9s.  in  the  schedule  of  debtors.  £80  9b. 

There  was  no  evidence  that  the  omission  was  wilful ; 

but  being  of  opinion  that  the  deed  was  not  in  conformity 

(a)  Before  iStofiAtfii,  G.  J.,  and  JCt{/brd,  J. 


V. 

Field. 
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1864.        with  the  act  on  account  of  such  omission,  I  sustained  the 
NA^TffAw      objection,  rejected    the  evidence,   and   non-suited   the 
plaintiffs. 

The  following  objections  have  been  filed  against  my 
decision,  the  questions  for  the  opinion  of  the  Court  are, 
whether  I  properly  rejected  the  deed  on  the  objections 
stated,  and  n<m-suited  the  plaintiflfs  ? 

The  objections  referred  to  are,  'that  his  Honor  im- 
properly rejected  as  evidence  a  certain  deed  of  assign- 
ment, though  proved  to  have  been  executed  by  the 
necessary  parties  and  under  the  condition  required  by  law. 
That  his  Honor  improperly  non-suited  tiie  plaintiffi, 
on  the  ground  that  the  defendant  to  whom  the  assignor, 
John  fWts,  owed  a  debt  of  £17  13s.  9d.  at  the  time  of 
the  execution  of  the  said  deed  of  assignment,  was  not 
mentioned  in  the  schedule  of  creditors,  though  he  was  as 
a  debtor  for  £80  9s.  in  the  schedule  of  debtors  appended 
to  the  said  deed.' 

James  S.  Dowling,  JiM^e." 

Sydney  Disbnct  Cov/rt. 

Windeyer  for  the  appellant.  The  deed  is  vdid,  and 
the  omission  of  the  name  of  the  creditor  is  immaterial 
Under  sect  86,  the  only  omission  which  will  invalidate 
deeds  under  this  Act  must  be  both  wilful  and  material ; 
and  this  was  Mr.  Justice  MUforJPs  opinion  as  expressed 
in  In  re  EBia*  Assignment  (a).  Neither  does  non-execu- 
tion by  the  creditor  prevent  his  bemg  bound  by  the 
deed.  Speger  v.  (Shaffers  (i),  and  Ilderton  v.  JeweU  (o), 
were  referred  to. 

Sdlamons  {ov  the  respondent  The  deed  may  be  good 
as  an  assignment  at  common  law ;  but  as  it  is  not  exe- 
cuted with  the  conditions  required  by  the  Act,  it  does 
not  enable  the  trustees  to  sue  for  eJums  in  acHan  vested 
in  the  assignor.  And  as  there  was  no  privity  of  contract 
between  these  parties,  the  plaintiff  was  properly  non- 
suited.    The  statute  requires  that  the  names  of    the 

(a)  October  13, 1860.  (&)  38  L.  J.  C.  P.  7. 

(0)  83  L.  J.  O.  P.  266. 
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creditors  and  the  amount  of  their  debts  shall  be  given  in        ^^^' 
the  sohednle ;  here,  they  are  not  given  either  in  the      Nathan 
deed  or  the  schedule.  Fibld, 

Stbphjen,  C.  J.  I  think  the  appeal  tnast  be  sustained, 
and  that  the  non^^suit  ought  to  be  set  aside.  The 
question  is,  whether  the  deed  of  composition  executed 
.under  the  provisions  of  the  thirty-third  and  following 
sections  of  the  5  Vic,  No.  9,  is  invaUd,  because  of  the 
omission  from  the  schedulev  attached  to  the  deed  of  the 
defendant's  name  as  a  creditor  for  the  sum  of  £17  ISs.  9d.; 
it  appearing  that  he  was  such  creditor  as  well  as  a 
diebtor  in  the  sum  of  £80  98.  And  I  am  of  opinion  that 
•the  deed  is  Hot  thereby  avoided ;  it  being  clear  by  the 
special  case,  and  by  the  deed  itself,  to  which  the  Court 
has  been  permitted  by  consent  to  refer,  that  the  deed  of 
assignment  is  of  all  the  debtor's  property,  and  is  for  the 
benefit  of  all  his  creditors  whether  named  or  unnamed^^ 
and  it  being  admitted  that  the  omission  is  accidental 
only ;  for  every  one  of  the  creditors  might  come  in  and 
execute  the  deed,  and  although  he  is  not  named,  he  is 
one  of  the  cestui  que  truits.  Under  the  5  Vic,  No.  9, 
if  a  creditor  be  not  .named,  he  is  not  bound — ^but  he  gets 
all  the  benefit  of  the  assignment.  It  is  provided  by  sect. 
38  that  where  the  trust  deed  is  for  the  benefit  of  all  the 
creditors,  and  shall  be executedandpublishedaccording 
to  the  provisions  of  the  statute,  ''  the  person  of  such 
debtor  shall  be  absolutely  free  from  arrest  in  execution 
at  the  suit  of  any  creditor  named  in  such  schedule,  in 
respect  of  any  debt  or  sum  therein  included/'  At  that 
time  creditors  possessed  a  power  of  arrest — so  that  the 
first  benefit  conferred  by  the  assignment  was  that  the 
debtor  could  not  be  arrested  by  a  creditor  who  was 
named  in  the  schedule,  although  he  could  be  arrested  by 
a  creditor  not  named.  The  thirty-fifth  section  provides 
that  the  deed  shall  not  be  good  if  it  contain  certain 
special  clauses  for  the  benefit  of  the  creditor,  unlesssuch 
deed  shall  have  been  executed  by  not  less  than  four-fifths 
in  number  and  in  value  of  his  creditors ;  but  that  where 
any  deed  shall  be  so  executed,  the  same  and  the  several 
o— 3 
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186^'  provisions  shall  be  binding  on  all  the  creditors  named  in 
Nathan  snch  schedule  whether  assenting  or  not.  The  next 
Field.  section  enables  every  such  deed^  at  the  instance  of  any 
creditor^  to  be  set  aside  for  fraud,  orfor  anj  wilful  and 
material  error  and  omission  in  either  of  the  schedules,  if 
the  Court  considers  it  to  be  material  and  wilful,  or  the 
Court  may  deprive  the  debtor  of  all  benefit  under  the 
deed,  although  the  deed  itself  is  allowed  to  stand. 
Would  such  a  provision  have  been  inserted  if  any  error 
rendered  the  deed  void  ?  The  words  are,  "  it  shall  be 
binding  on  all  named"  (a) — on  nobody  else.  It  has  been 
argued  that  if  the  creditors  be  not  named,  the  deed  ia 
void.  I  am  of  opinion  that  if  that  had  been  intended, 
it  would  have  been  so  provided  by  the  Legislature.  The 
thirty-sixth  section  invalidates  the  deed  in  a  particular 
way.  The  statute  contemplates  the  possibility  of  the 
names  of  some  of  the  creditors  being  left  out ;  for  it  pro- 
vides that  if  they  be  left  out,  those  creditors  are  not  to 
be  bound.  There  is  no  necessity  that  their  names  should 
be  inserted,  except  for  the  interest  of  the  debtor; 
because,  if  they  were  left  out,  he  is  not  protected  from 
being  arrested  by  them.  If  the  creditors  are  not  namedr 
they  can  treat  the  deed  as  a  nullity. 

MiLFOBD,  J.  Under  the  statute  there  is  to  be  a 
schedule  annexed  to  the  deed,  with  the  names  of  the 
creditors  and  the  amounts  due  to  them.  This  provision 
is  merely  directory — or,  if  not,  it  is  explained  by  sect. 
86,  which  says  that  every  such  deed  shall  be  set  aside  at 
the  instance  of  any  creditor  for  any  wilful  and  material 
error  or  omission  in  either  of  the  schedules ;  it  most, 
therefore,  have  been  intended  that  if  there  was  no  wilful 
or  material  error  in  the  schedule  the  deed  was  not  toJ)e 
invalidated,  and  not  to  be  set  aside,  but  was  to  be  con* 
sidered  good.  As  the  statute  says,  that  it  is  to  be  set 
aside  for  certain  circumstances,  and  these  circumstances 
do  not  occur,  I  am  of  opinion  that  the  deed  is  valid  (6)- 
Judgment  for  the  appellant. 

(a)  1.  36.  (6)  See  next  caae. 
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I  on 


A  CTION  by  bearer  against  the  maker  of  two  cheqaes    Action  on 
-^    drawn  on  the  Australian  Joint   Stock  Bank^the^A.  jl's." 

Grafton.    Averment  of  presentment  and  dishonour.  ?*^»  Grafton, 

by  bearer, 
Plea,  hy  way  of  equitable  defence,  that  after  the  de-  aoainst  maker. 

livery  by  the  defendant  to  the  plaintiflE  of  the  said  jj^ltiff^*^* 

cheques  a  certain  deed  of  assignment  was  made,  undersigned  all  his 

the  provisions  of  the  5  Vic,  No.  9,  between  the  plaintiff  J^  for  the 

of  the  first  part,  F.  Parsons  and  B.  Saddmgtm  of  the^^^^  •^ 

second  part,  and  by  a  majority  in  number  and  value  of  in  aooordanoe 

the  creditors  of  the  plaintiff  (not  reckoning  in  ^^"iber  ^^^j^**®£P^' 

any  creditor  whose  debt  was  under  £50)  of  the  third  Vic.  No.  9. 

part,  whereby  the  plaintiff  assigned  all  his  estate  and  ^hi^  Either 

effects  whatsoever  to  F.  Parsons  and  i2.  Saddington,  ^  ^'  J-  8. 

as  trustees  for  the  benefitof  all  the  creditorsof  the  plain-  nor  the  de- 

aS.    Averment  that  the  deed  was  duly  executed  by  the  ^^^^^*^^ 

majority  of  the  plaintiff's  creditors  and  by  the  trustees  was  named  in 

and  the  plaintiff  in  the  presence  of,  and  was  attested  by^  particuLtfac- 

a  justice  of  the  peace,  and  notice  whereof  attestedin  like  ^^  ^^^ 

manner  (and  stating  truly  where  such  deed  was  lying  for  indebted  to' the 

inspectionand  execution),  was  within  fourteen  days  next  gjjj'^^^^ 

after  such  execution,  published  in  the   G^emmen^  respect  of  the 

Oazette  and  one  other  newspaper  published  at  Sydney,  thrmoney^'^ 

and  whereunto  was*  also  annexed  a  true  and  particular  ™^entioned  in 

account  of  all  the  property  of  the  plaintiff,  as  required  nor  wei^  the 

by  the  provisions  of  the  said  act.     Averment,  that  by  ^J®*!'*^  ^^\ 
Ai  .  i.    1  .ITT  1        1         11..         •'  the  money  in- 

the  execution  of  the  said  deed,  and  such  pubucation  as  eluded  in  such 

aforesaid,  the  property  of  the  plaintiff  and  all  his  rights  tkul^account. 

and  credits,  including  all  debts  due  to  him,  became  ^M  baa  on 

vested  in  the  trustees,  and  that  since  the  execution  of 

the  deed  the  trustees  have  claimed  the  amount  due  on 

the  said  cheques  from  the  defendant,  and  that  the 

plaintiff  is   suing  thereon  without   the  consent  and 

against  the  will  of  the  trustees. 

Demurrer  and  joinder. 

Beplication,  that  neither  the  Australian  Joint  Stock 
Bank,  Grafton,  nor  the  defendant,  nor  any  other  person 
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_   ^^^'        '^as  named  in  the  true  and  particular  account  men- 

Shovbtjjcb    tioned  in  the  plea^  as  being  indebted  to  the  plaintiff  or 

RAM9AT.      ^  ^^B  estate  in  respect  of  the  cheques  sued'  upon^  or  in 

respect  of  the  money  mentioned  in  the  cheques,  nor 

were  such  cheques  or  money  included  in  the  said  true 

and  particular  account. 

Demurrer  and  joinder. 

Darley  in  supportof  the  replication  and  the  demurrer 
to  the  plea.  The  plea  is  bad  as  an  equitable  defence, 
for  not  showing  circumstances  under  which  a  Court  of 
Equity  would  gprant  an  unconditional  injunction  against 
the  plaintiff ^s  claim;  and  it  is  not  good  as  a  legal 
defence,  as  the  deed  of  assignment  is  not  in  accordance 
with  the  provisions  of  the  act.  By  sect.  37,  it  has  no 
effect  until  after  execution  ''  as  aforesaid ;"  and  the 
prorieoof  sect.  34,  requiringthat  there  shall  be  annexed 
to  the  deed  a  true  and  particular  account  of  all  the 
debtor's  property,  has  not  been  fulfilled,  asneither  these 
cheques,  nor  the  namesof  the  bank,orof  the  defendants, 
were  mentioned  in  such  account.  If,  howerer,  the  plea 
is  good,  the  replication  is  an  answer  to  it.  In  ThrelkeUt 
▼.  Cooper  (a),  a  plea  similar  to  the  present,  but  not 
alleging  the  publication  of  the  assignment  in  the 
Ghizette  and  in  one  Sydney  newspaper  as  required  by 
sect.  34,  was  held  to  be  bad.  TetUy  v.  Taylor  (b), 
Walter  v,  Adeock  (c).  Ex  parte  Morgan  (cI),  Bx  parte 
RawUnge  (e),  and  Ex  parte  Godden  (/),  were  re- 
ferred to. 

Stephen  in  support  of  the  plea  and  the  demurrer  to 
the  replication.  The  plaintiff  will  not  be  allowed  to 
say  that  the  deed  he  has  executed  is  invalidated  by 
his  own  omission.  [Wise,  J.  In  order  to  make  a 
deed  of  assignment  void,  sect.  36  requires  that  certain 
steps  should  be  taken,  which  shows  that  unless  they 
are  taken,  the  deed  is  valid.] 

(a)  27  Jnne,  1800.  (6)  1  E.  ^  6.  521. 

(c)  31  L.  J.  Ex.  380.  id)  32  L.  J.  Bankr.  15. 

{€)  IcL  27.  (/)  Id.  37. 
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Stiphin,  C.  J.     I  think  the  plea  is  good^  and 'th6        ^96^- 
rephcation  bad.     The  defendant  sajs^ ''  you  cannot  nne,    Shoveller 
apon  these  cheques^  because  all  interest  in  them  has  •' '  jcamsay. 
passed  to  the  trastees ;''  and  I  am  of  opinion  that  all  snch 
interest  did  pass  to  the  trastees.   The  plaintiff  say  s^  in  re- 
ply, "  they  did  not  pass,  because  they  are  not  mentioned 
in  the  deed ;"  the  omission  to  mention  them  not  being  by  -  ••".-  "- 

fraud,  but  by  accident.  I  think  the  proposition  relied 
on  by  the  plaintiff  cannot  be  maintained.  The  thirty- 
third  section  enacts  that  where  a  debtor  shall  execute  an 
assignment  to  trustees  of  all  his  estate  and  effects  what- 
soever, for  the  benefit  of  all  his  creditors,  to  be  named 
in  a  schedule  annexed  to  such  deed,  with  the  amounts 
due  to  them,  and  snch  deed  shall  be  executed  in  the  way 
described,  the  person  of  such  debtor  shall  be  absolutely 
free  from  arrest  in  execution  at  the  suit  of  any  creditor 
named  in  such  schedule,  in  respect  of  any  debt  or  sum 
therein  included.  It  seems  to  me  that  if  the  creditor 
is  not  named,  the  debtor  is  injured ;  for  the  statute  pro- 
vides that  the  debtor  shall  not  be  protected  from  all,  but 
only  from  those  who  are  named.  It  seems  also  to  be 
implied  that  the  name  of  the  creditor  might  by  accident 
be  not  mentioned.  The  act  then  provides  by  sect.  84 
that  the  deed  shall  be  executed,  and  its  execution  pub- 
lished in  a  specified  way;  and  that  there  shall  be 
annexed  to  every  suchdeedatrue  and  particular  account 
of  all  the  debtor's  property.  There  is  no  doubt  that 
these  cheques  are  the  debtor's  property,  and  that  they 
are  not  named.  By  these  two  sections,  it  seems  to  me 
that  an  assignment  deed  under  the  statute  is  to  contain 
these  things;  andif  itdoesnot,  the  debtor  will  not  obtain 
certain  advantages.  If  it  does  notname  the  property  as 
well  as  give  it  up,  the  debtor  does  not  gain  the  benefit 
of  the  protection  from  arrest.  The  thirty-fifth  section 
enacts  under  what  circumstances  the  deed  shall  be  void; 
and  this  tends  to  show  that  it  was  not  intended  to  be 
void  for  any  non-compliance  with  the  directions  con- 
tained in  the  previous  section.  Under  sect.  36  the 
deed  may  be  set  aside  at  the  instance  of  any  creditor 
for  any  wilful  and  material  error,  or  omission  in  either 
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1864.        qff  -the  schedules, — or  the  debtor  may  be  deprived  of 
Shovklleb. '^yery  benefit  under  the  deed.     If,  therefore,  under 
RAxsAy«'*''.^^6  deed  the  debtor  shall  have  been  released  from  all 
*  .  -   his  debts,  he  might  in  this  way  be  deprived  of  that 
'••.^        benefit.     But  such  a  provision  would  not  be  neces- 
.%'•./'         sary,  if  the  deed  was  fp«o /oc^o  void  f or  these  omis- 
.'..*'•'.•  sions.     The  thirty-seventh  section  enacts  '^  that  after 

the  execution  of  any  such  deed  as  aforesaid,^'  certain 
legal  effects  shall  follow — it  does  not  say  a  deed  con- 
taining all  these  provisions.  I  am  of  opinion  that  this 
is  such  a  deed  in  substance  as  was  intended  by  the 
statute ;  and  that  the  accidental  omission  of  the  name 
or  property  may  deprive  the  debtor  of  certain  advan- 
tages, but  it  does  not  invalidate  the  deed  itself. 

Wise,  J.  Under  the  thirty-fifth  section,  only  the 
creditors  named  in  the  schedule  are  bound.  Bat 
under  the  thirty-sixth  section  the  deed  may  be  set 
aside  for  fraud,  or  for  any  wilful  and  material  error  or 
omission  in  either  of  the  schedules  annexed  to  the 
assignment.  It  is  necessary  to  look  at  the  whole  act 
and  see  whether  the  fulfilment  of  the  directions  is  a 
condition  precedent.  To  make  the  thirty-sixth  section 
intelligible,  I  am  of  opinion  that  the  deed  would  be 
valid  for  some  purposes  under  the  act,  notwithstand- 
ing the  omission  in  the  schedule  of  the  names  of  a 
creditor  or  of  the  property.  The  thirty-seventh 
section  shows  that  after  the  execution  of  such  a  deed 
all  property,  wheresoever  it  may  be,  is  transferred  to 
the  trustees.  If  the  deed  be  not  executed  in  com- 
pliance with  sections  34  and  35,  I  give  no  opinion  as 
to  what  would  be  the  effect  of  such  non-compliance 
upon  the  rights  of  the  insolvent. 

Judgment  for  the  defendant. 
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I>eoember  11, 
EjEUfY  againat  BsADBiDas  and  another.  August  6, 

1864. 

THE  declaration   stated  that  an   agreement  was  a  mere  non- 
entered  into  between  one  Long  and  the  plaintiff,  ^t^^°^  ^,mj 
for  the  performance  of  certain  work  by  the  plaintiff  a  bad  motive, 
iorlsong,  for  certain  payment  in  that  behalf,  and  that  it  able°  w^e're" 
was  provided  by  the  agreement  that  the  payments  <^?re  is  no 
therein  specified  were  to  be  made  upon  certificates  to  be  tween  the 
given  by  the  defendants,  and  that  the  defendants  under- P^'J^"^^™^*^^"^ 
took  to  act  as  architects  under  the  agreement,  and  to  in-  and  the  person 
spect  and  examine  the  work,  and  to  certify  for  the  per-  JJ^tnot  iJing* 
formance  of  the  same.  It  then  alleged  that  in  pursuance  ^^ne. 
of  such  undertaking  and  employment  thedefeudants  did    The  dedara- 

^xamineandinspect  the  work  as  the  same  proceeded,  and  J}°°  atated 

-^  ^  that  an  agree- 

did,  in  partperformanceof  their  undertaking,  from  time  ment  was 

to  time,  certify  that  the  said  work  had  been  duly  per-  between^oM  L. 

formed,  upon  which  certificates  money  had  been  paid^f^d  *^e  ^m- 

by  Lang  to  the  plaintiff.     It  then  averred  the  fulfilment  pedormance  of 

of  all  conditions  precedent,  which  would  entitle  theC®'***^'*,^^^^^ 
1   .      .i»  .  ./.  r  1        -I    I.      1  by  the  latter 

plaintiff  to  receive  a  certificate  from  the  defendants,  for  L.,  forcer- 

and  that  it  was  their  duty  to  give  the  same.     Breach,  JlJi^d  thaMWas 

that  the  defendants  fraudulently,  maliciously,  and  with-  provided  by 

out  any  good,  reasonable,  probable,  or  sufficient  cause,  that  the  pay" 

refused  to  inve  the  same  in  violation  of  their  duty.       ments  were  to 

°  .  •'be  made  upon 

Demurrer  and  joinder.  certificates  to 

be  given  by  the 

Milford  in  support  of  the  demurrer  to  the  declaration,  thatthedefend- 

The  declaration  discloses  no  ground  of  action  against  the  »»<»  undertook 

defendant,  who  is  no  party  to  the  agreement  between  tects  under  the 

Long  and  the  plaintiff.     If  there  has  been  collusion  •K^™?"**    ^ 

.  ,  and  to  inspect 

between  the  architect  and  his  employer  (but  none  is  and  examine 
alleged),   the   action   may  have  lain  against    i^fl' '  SLTtfy  for'the 

performance 
'Of  the  same.  It  then  alleged  that  in  pursuance  of  such  undertaking  and  em- 
ployment the  defendants  did  examine  and  inspNBct  the  work  as  the  same  proceeded, 
and  did,  in  part  performance  of  their  undertaking,  from  time  to  time,  certify  that 
the  a»id  work  had  been  duly  performed,  upon  which  certificates  money  had  been 
paid  by  L.  to  theplaintiff.  Averment  of  fulfilment  of  all  conditions  precedent  to 
-entitle  the  pUuntifTto  receive  a  certificate  from  the  defendants,  and  that  it  was  their 
dntjr  to  give  the  same.  Breach,  that  the  defendants  fraudulently,  maliciously,  and 
without  any  good,  reasonable,  probable,  or  sufficient  cause,  refused  to  give  the  same 
in  ▼iolation  <n  their  duty.    HM  on  demurrer  that  the  action  was  not  maintainable. 
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M>*-  BaUerbury  t.  Vy»e  (a).  In  that  case  the  declaration 
Kkllt  all^png  "  coUnsion''  and'^procnrement"  between  these 
Bkadbidgb  pi^os,  was  holden  to  diacloae  a  good  gromid  of  action, 
and  another.  Qot  against  the  architect,  but  against  his  employer,  on 
the  groond  that  these  words  imported  frand.  And 
Stadkard  t.  Lee  (6)  is  decided  on  the  same  principle ; 
in  that  casethere  wasanagreement  between theplaintiff 
and  the  defendantthat  the  former  should  do  some  work, 
and  it  was  agreed  that  the  defendant,  if  dissatisfied  with 
dieprogress  of  the  work,  should  have  the  absolute  and 
unqualified  power  to  put  on  additional  hands  and  get 
the  work  done,  and  deduct  the  costs  from  the  contract 
price.  And  it  was  held  that  so  long  as  the  defendant 
wasactingboiui^^€le,nnderanhone6tsMise  of  dissatisfsc- 
tion,  although  that  dissatisfaction  might  be  ill  founded 
and  unreasonable,  he  was  entitled  teinsast  upon  thecon- 
dition.  But  it  ia  suggested  that  if  the  dissatisfaction 
had  beendishonest,  and  the  result  of  malaHdeSy  hemig^ht 
hayerecoTered.  Therealaotheactionwasagainsta party 
to  the  agreement.  The  plaintiff  may  havehisremedy  in 
a  Court  of  Equity ;  Scoii  r.  Liverpool  Corporaiion  (c). 
But  thedefendant  owed  no  duty  to  anybody  else  than 
his  employer.  The  allegation  of  fraudulent  conduct  in 
refusing  certificate,  amounts  to  nothing.  What  does 
it  mean?  or  to  what  does  it  amount  ? 

Igaac^  in  support  of  the  declaration.     The  plaintiff 

relies  on  the  maxim,  m^'  jus  ibi  remedium.     As  to  the 

contract  by  the  defendant,  it  must  be  taken  that  it  was 

with  the  plaintiff ;  and  if  therv  was  such  a  contract, 

there  must  have  been  a  consideration,  though  it  is  not 

stated.     If  fraud  or  malice  induced  the  refusal  of  the 

certificate,  and  bothaTeall^^,surely  theplaintiff  mast 

have  some  means  of  getting  redress.     IStephen^  C.  J. 

The  nearest  case  in  principle  is  Langndge  y.  Levy  {dj, 

where  thedefendantsoldagun  to  if.  for  the  ase  of  himself 

and  his  sons,  and  falsely  and  fraudulantly  warranted  its 

soundness,  knowing  it  to  be  unsound,  and  thedefendant 

(«>  32  L.  J   Ex.  177.  ^h^  38  L.  J.  Q.  a  7^. 

ir» :?:  I^  J.  Ch.  641  :  OD  ftppHd.  SS  L  J.  Ch.  AlL 
iii*4U.k   \V.  337. 
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was  held  liable  to  il/^sonforaninjiuydoneto  bim  by  its   .     i^^- 
burstings  although  the  only  oontraot  was  between  the  de-       Ksllt 
fendant  and  A.    The  ground  of  that  judgment  as  stated    Hbadridob 
by  Pwrke,  B.,  is  ''that  as  there  is  fraud  and  damage,  *"<*  another, 
the  result  of  that  fraud,  not  from  an  act  remote  and 
consequential,  but  one  contemplated  by  the  defendant 
at  the  time,  as  one  of  its  results,  the  party  guilty  of 
the  fraud  is  responsible  to  the  party  injured/'     Wise, 
J.  That  case  is  explained  in  Longmead  v.  Holliday  (a) .] 

Milford  in  reply.  Lcmgridge  v.  Levy  is  explained 
in  Howard  v.  Shepherd  {b)  by  Maule,  J.,  in  the  fol- 
lowing words,  ''  in  that  case  the  Court  held  that  the 
defendant  knew  that  the  son  (the  plaintiff)  would  use 
the  gun,  and  put  it  on  the  ground  of  a  falpe  repre* 
sentation  being  made,  to  the  prejudice  of  the  person 
who  acted  upon  it.  It  was  put  on  the  ground,  not  of 
breach  of  duty  at  all,  but  of  tort.''  But  in  this  case 
there  is  no  case  of  deceit  or  fraudulent  representation. 
[Wieey  J.,  referred  to  LumUy  y.  Gye  (c).]  Broom's 
Legal  Maxims  [d)  was  cited. 

Cur.  ad  vult. 

The  judgment  of  the  Court  was  now  delivered  by        August  a 

Wise,  J.  After  stating  the  declaration  as  above, 
he  continued : — 

The  defendants  have  demurred  to  this  declaration, 
and  therefore  for  the  purposes  of  our  present  decision 
it  must  be  taken  to  be  admitted  that  the  plaintiff  had 
done  his  work  properly,  and  that  the  refusal  to  certify 
was  not  only  without  justification  in  fact,  but  that  the 
defendants  in  so  refusing  were  actuated  by  malice, 
that  is,  by  some  improper  and  indirect  motive. 

We  have  had  several  consultations  upon  this  novel 
and  difficult  question  raised  by  this  demurrer,  being 
anxious  to  decide  in  favour  of  the  plaintiff's  right  to  re- 
dress, if  we  could  do  so  consistently  withlegalprinciples, 
should  he  be  able  to  prove  before  a  jury  that  the  de- 
la)  6  Exch  766.  (6)  9  C.  B.  312. 
(c)  2  E.  &  B.  216  ;.  22  L.  J   Q.  B  463.    {d)  p.  704. 
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B&ADBIDGE 

■and  another. 


f  endan ts  had  been  guilty  of  such  gross  misconduct.  We 
have^  however^  finally  come  to  the  conclusion  that  the 
action  is  not  maintainable.  No  doubt  the  first  impres- 
sion would  be  that  inasmuch  as  the  plaintiff  had  suf- 
fered a  loss  by  the  improper  conduct  of  the  defendants^ 
he  ought  to  baye  a  remedy.  But  it  is  necessary  to  remem- 
ber that  every  act  causing  loss  is  not  injurious  in  a  legal 
sense.  Injury^  in  a  legal  sense,  is  that  which  prejudicially 
affects  the  rights  of  a  person — either  his  general  rights^ 
such  as  his  personal  liberty,  or  his  rights  relatively  to 
others,  e.jf.,  rights  springing  from  contract,  express  or 
implied,  or  from  some  recognised  duty  towards  him  on 
the  part  of  the  person  doingthe  injury .  In  the  wordsof 
Sir  /.  Coleridge^s  judgment,  in  the  case  of  T.  E. 
Rogers  v.  Rajendro  DtUt  (a),  *'  It  is  essential  to  an 
action  in  tort  that  the  act  complained  of  should,  under 
the  circumstances,  be  legally  wrongful  as  regards  the 
party  complaining,  that  is,  it  must  prejudicially  affect 
him  in  some  legal  right — merely,  that  it  will,  however 
directly,  do  him  harm  in  his  interests,  is  not  enough." 
It  was  true  that  this  was  said  as  to  cases  in  which  no 
"''malice'*  was  imputed;  but  we  have  found  no 
authority  for  holding  that  a  mere  non-feasance, 
although  with  a  bad  motive,  is  actionable  where  there 
is  no  privity  between  the  person  omitting  to  do  the 
act  and  the  person  injured  by  the  act  not  being  done. 
In  the  present  case  the  plaintiff  had  done  work  for  Mr. 
Long,  under  a  contract  which  gave  him  no  legal  claim 
to  payment  until  the  certificate  of  the  architectswas  ob- 
tained. Until  they  had  spoken  no  right  existed^  and 
their  decision  was  final  and  conclusive.  It  is  not  alleged 
that  the  defendants  were  parties  to  the  contract  between 
the  plaintiff  and  Mr.  Long,  nor  yet  that  they  induced  the 
plaintiff  to  enter  into  it,  in  which  case  it  might  perhaps 
be  held  that  they  impliedly  undertook  to  do  nothing  to 
prevent  the  plaintiff  obtaining  their  honest  judgment 
upon  the  work  done  under  the  contract — but  merely 
that  they  undertook  to  act  under  the  agreement,  and 
to  inspect  and  certify  for  the  performance  of  the 
(a)  13  Moore's  P.  C.  241. 
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work.     Here  there  is  no  statement  of  any  contract  by        ^^^ 
the  defendants  with  the  plaintiff.     He  had  already       Kkllt 
entered  into  the  contract  with  Long ;  and  to  the  con-    Bbadeidok 
tract  between  Long  and  the  defendants  the  plaintiff  ^^  another. 
is  in  no  way  privy.     The  declaration,  indeed,  states 
that  it  was  their  duty  to  certify ;  bnt  this  allegation 
is  useless,  if  the  facts  previonsly  set  out  do  not  show 
the  dnty^ — ^and  surplusage^  if  they  do. 

It  could  not  be  successfully  contended  that  a  builder 
could  sue  an  architect  under  such  a  contract  as  this  for 
any  alleged  want  of  skill  on  his  part;  because  the 
builder  and  his  employer  do,  by  the  agreement,  select 
the  architect  to  decide  according  to  the  judgment  and 
skill  which  he  has,  and  to  attempt  to  raise  before  a  jury 
any  question  as  to  his  skill  or  the  correctness  of  his 
judgment  in  valuing  the  work,  would  in  effect  be 
indirectly  to  obtain  the  decision  of  the  jury  upon  the 
work  itself,  whereas  the  parties  have  bound  themselves 
to  abide  by  the  decision  of  the  architect  alone. 

Noprivityhavingexisted,  express  orimplied,  between 
the  plaintiff  and  the  defendants  at  the  inception  of  the 
contract,  none  arose  from  the  defendants  certifying  as 
to  a  portion  of  the  work,  because  the  plaintiff  was  by 
virtue  of  his  contract  with  Long^  bound  to  perform  the 
work.  Then  does  the  averment  in  the  breach,  that  the 
refusal  was  malicious  and  fraudulent,  make  out  a  cause 
of  action.  Admitting  to  the  fullest  extent  the  doctrine 
laid  down  by  Mr.  Justice  ErUy  in  Lumley  v.  Oye  (a), 
that  the  procurement  of  a  violation  of  a  right  is  a  cause 
of  actioninall  instances  where  the  violation  is  an  action- 
able wrong,  this  case  does  not  fall  within  it.  The  plain- 
tiff, as  already  shown,  had  under  his  contract  no  right 
to  payment  by  Long,  and  the  effect  of  the  defendants' 
refusal  was  only  to  prevent  him  from  having  the 
opportunity  of  acquiring  a  right;  for  even  if  the 
defendants  had  not  been  influenced  by  any  malice  or 
improper  motive,  and  the  averment  were  true  that  the 
plaintiff  had  done  the  work  in  such  a  manner  as  to 
entitle  him  to  the  certificate,  it  does  not  necessarily 
(a)  2  EL  ft  Bl.  210. 
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1864.        follow  that  the  certificate  would  have  been  giren.   The 
Kkjmt       defendantB  might  have  formed  an  erroneous  opimon  as  to 
^^-  the  work^  and  refused  to  certify;  whichcase  thephuntiff 

and  another,  would  be  without  remedy,  because  he  had  chosen  to 
bind  himself  by  a  contract  in  clear,  unambiguous  terms, 
to  rest  his  claims  upon  the  certificate  of  the  defendants. 
No  instance  of  any  such  action  as  this  was  cited  upon 
the  argument,  nor  have  we  been  able  to  discorer  any ; 
and  while  we  admit  that — assuming,  as  we  must  do,  that 
the  averments  in  the  declaration  are  true — ^the  plain- 
tiff seems  to  have  suffered  in  consequence  of  the  con* 
duct  of  the  defendants,  yet  to  hold  that  an  action  would 
lie  against  a  person  for  not  doing  something  which  he 
has  in  no  way  bound  to  do  by  any  contract  with  or 
duty  to  the  person  who  is  thereby  prevented  from 
gaining  some  benefit  by  a  contract  which  he  has 
entered  into  with  a  third  party,  would  be  to  transgress 
the  bounds  which  the  law  has  laid  down,  and  would 
be  establishing  a  new  principle  which  would  soon  be 
found  to  be  mischievous  in  its  ^plication. 

That  privity  to  tiie  contract  is,  in  general,  necessary 
to  give  any  right  of  action  in  respect  of  a  breach  of 
duty  arising  out  of  a  contract  is,  we  think,  dear ;  TolliU 
V.  Shenaione  (a),  Blakemore  v.  Bristol  and  Exeter 
Railway  Co.  {b),  Howard  v.  Shepherd  (c),  Longmead  v. 
Holliday  (c2).  Langridge  v.  Levy  {e)  is,  indeed,  often 
referred  to  as  an  instance  to  the  contrary.  But  it  has 
always  been  considered  that  that  case  was  not  to  be  ex- 
tended in  its  application;  and  it  has  been  frequently 
pointed  out  that  the  judgment  was  based  upon  the 
knowledge  of  the  defendant,  that  the  gun  was  to  be 
used  by  the  person  injured,  and  that  the  injury  was 
caused  by  reason  of  his  false  representation  being 
acted  upon ;  Winterhottom  v.  Wright  (e),  Blakemore 
V.  Bristol  and  Exeter  Railicay  Co.  (6). 

Under  a  contract  like  this,  we  apprehend  that  the 
{^aintiff  would  not  be  without  remedy  if  the  architect 

(a)  5  M.  ^  W.  283.  (6)  97  L.  J.  Q.  B.  167. 

(c)  9  C.  B  312,  per  Mavie,  J.  {d)  6  Exch.  766. 

(e)  2  M.  &  W.  519  ;  in  Ex.  Ch.  4  H.  ft  W.  337. 
(/)  10  M.  ft  W.  109. 
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did  miscondnct  himself  in  the  manner  alleged  in  the        1864. 

declaration^  as  a  Goort  of  Equity^  whilst  refusing  to       Kxllt 

interfere  with  a  contract  however  rash,  would  prevent    beamudob 

any  improper  bias  or  fraud  of  an  architect  standing  in   *nd  another. 

the  way  of  the  builder's  claim  to  recover  for  work 

done ;  Ormes  v.  Beadle  (a),  Kemp  v.  Rose  {b),  Scott  v. 

Gorporaiion  of  Liverpool  (c).      The  observatlona  of 

Lord  Chelmsford,  in  giving  judgment  in  the  last  case, 

would  tend  to  support  our  present  judgment;  for, 

after  referring  to  the  powers  of  a  Court  of  Equity  in 

the  event  of  an  engineer  misconducting  himself  under 

a  contract  similar  to  the  present,  his  Lordship  adds, 

"  though  a  Court  of  Common  Law  might  be  powerless 

to  afford  any  redress."     It  is  worthy  of  notice  also 

that  in  Batterbury  v.  Vyse  (d),  where  an  action  was 

brought  against  an  employer  for  having  colluded  with 

the  architect  to  induce  him  to  withhold  his  certificate 

from  the  builder,  the  architect  was  not  joined. 

Upon  the  whole,  therefore,  we  are  of  opinion  that 
the  defendants  are  entitled  to  our  judgment. 


{a)  2  Giffard  166.  (6)  4  Jnr.  N.  S. 

(c)  25  L.  J.  Gh.  282  ;  28  L.  J.  Ch.  236.        {d)  32  L.  J.  Ex.  177. 
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1864. 


Mftrch  17. 
August  6. 


RiCHABDS  against  Whitfobd. 


^^Jre^toarpjjjjgp^gg  f^^  breaking  and  entering  plaintiffs 


tliat  the  de- 


run. 


Sti!^toth€  particularly  described  in  a 

pooseorionof 

the  lud  by 

virtue  of  a 

promise  made 

Djr  the  Com- 

misaionerof 

Crown  Lands 

on  3l8t  Janu- 


run   was    more 


called  Taraldool,   which 

map''  annexed  to  the 

declaration  (a). 

The  defendant  pleaded^  first — as  to  so  much  of  the 

close  mentioned  in  the  declaration  as  was  not  contained 

in  a  particular  description,  payment  of  £50  into  Court ; 

second^  as  to  the  land  contained  in  that  description,  not 

ary.lWB, 

under  the  mrovisionB  of  the  Crown  Lands'  Ooeupation  Act  of  1861.  Reptication,  that 
the  plaintiff  was  entitled,  by  reason  of  possession  under  a  promise  by  letter  of  the  Com- 
missioner of  Crown  Lan<&,  m  December,  1850,  promising  a  lease  of  the  said  land ;  issue 
thereon.    The  letter  on  which  the  nlaintiff  reued  was  a  letter  to  A,  from  whom  the 

Slaintiff  purchased,  and  stated,  "  I  am  directed  to  forward  for  your  information  a 
escrtption  of  the  approyed  boundaries,  subject  to  which  the  losses  of  the  respective 
runs  will  be  prepareo."  The  enclosed  description  contained  the  Iocub  in  qwo.  On 
June  0th,  1852,  the  same  Comminioner  wrote  to  the  plaintiff,  stating  that  the 
description  in  the  former  letter  was  an  error,  and  that  the  lease  of  the  station  would 
be  amended,  so  as  to  exclude  the  locw  in  quo.  In  May,  1859,  the  defendant 
tendered  for  the  loeua  thus  excluded.  The  plaintiff  lodged  a  ootwal,  and  claimed 
the  ioeiM,  stating  that  he  had  purchased  it  from  A.  on  the  nith  of  the  Commissioner's 
letter.  But  the  Commissioner  of  Crown  Lands,  in  August,  1861,  notified  to  the 
defendant  the  acceptance  of  his  tender,  and  in  January,  1862,  notified  that  he  had 
the  authority  of  the  Governor  for  occupying  it. 

Hddy  that  the  letter  from  the  Commissioner  of  Crown  Lands,  in  1850,  to  A.,  was 
a  contract,  pronuse,  or  engagement,  within  sect.  28  of  the  Crown  Lands'  Occupation 
Act.  and  tiierefore  equivalent  to  a  lease. 

Hdd^  abo,  that  although  the  11th,  12th,  or  13th  sections  of  the  Order  in  Council  of 
M^,  1847,  nu^  not  havebeen  complied  with,  theOovemor  has  power  to  make  a  promise. 

^Aie  Chief  dommissioner  of  Crown  Lands  is  an  agent  lawfully  authorised  to  make 
a  pronuse  of  a  lease,  within  the  28th  section  of  the  Crown  Lsnds'  Occupation  Act, 
25  Vic,  No.  2. 

(a)  The  following  is  a  sketch  of  the  plan  : — 


I 


The  whole  land  delineated  on 
the  plan  was  claimed  by  the  plain- 
tiff as  Yaraldool.  llie  portion 
marked  G  was  claimed  by  the  de- 
fendant. The  first  plea  was 
pleaded  as  to  casual  trespasses  on 
land  other  than  G.  The  second, 
and  third,  and  fourth  pleas  were 
pleaded  as  to  G.  H  was  a  run 
occupied  by  PnroeU,  the  defend- 
ant's predecessor.  B,  the  water- 
hole,  the  jDoint  referred  to  the 
Boundary  Commissioner. 


Namoi. 
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gnilty ;  third — as  to  the  same  land  mentioned  in  the  ^9^- 
second  plea,  not  possessed;  fourth,  as  to  the  same  land,  Richa&ds 
''that  the  said  portion  of  the  said  close  or  cattle  run  is  whttford. 
Crown  lands,  and  that  no  lease  from  the  Crown  of  the 
said  land  is  in  force,  and  that  before,  and  at  the  time  of 
the  alleged  trespasses,  the  defendant  was  in  the  occupa- 
tion and  enjoyment  of  the  said  lands,  by  rirtue  of  a 
certain  document  dated  the  30th  day  of  August,  1861, 
and  the  31st  day  of  January,  1862,  or  one  of  them, 
under  the  hand  of  ^1.  0.  Moriarty,  Chief  Commissioner 
of  Crown  Lands,  the  said  A.  0.  Moriarty  being  an 
agent  of  the  Crown,  lawfully  authorised  to  act  on  behalf 
of  the  Queen,  by  which  document,  or  one  of  them,  the 
Crown  authorised  the  defendant  to  occupy  the  said 
lands,  and  by  the  said  documents,  or  one  of  them,  pro- 
mised, engaged,  and  contracted  to  grant,  under  the 
provisions  of  the  Crown  Lands'  Occupation  Act  of 
1861,  for  a  term  then  f£nd  now  unexpired,  a  lease  of  the 
said  lands  to  the  defendant,  and  the  defendant  reljring 
upon  such  promise,  engagement,  and  contract,  has  since 
the  date  of  the  said  document  so  authorising  the  defend- 
ant to  occupy  the  said  lands,  and  so  promising,  engag- 
ing, and  contracting  to  grant  a  lease  of  the  said  lands 
to  the  defendant,  as  in  this  plea  mentioned,  depastured 
the  said  lands  with  sheep,  cattle,  and  horses,  and  has 
caused  huts  and  other  buildings  to  be  erected  thereon, 
as  he  lawfully  might,  for  the  reasons  aforesaid,  wliich 
are  the  alleged  trespasses. 

Replication,  first — tissue  on  second,  third,  and  fourth 
pleas;  second,  to  first  plea,  damages  ultra;  third,  to 
"the  fourth  plea,  that  before  the  signing  by  the  said 
A.  0.  Moriarty  of  the  document  dated  the  3l8t  day  of 
January,  1862,  to  wit,  on  the  18th  day  of  December, 
A.D,  1850,  Oeorge  Barney  being  then  an  agent  of  the 
Crown  in  that  behalf  lawfully  authorised,  did  promise, 
engage,  and  contract  with  James  Smith  Adam^,  for  the 
granting  to  him,  under  the  Order  in  Council  referred 
to  in  the  Crown  Lands^  Occupation  Act  of  1861,  for  a 
tenn  which,  at  the  time  of  the  said  trespass,  was  and 
still  is  unexpired,  of  a  lease  of  the  lands  in  the  said 
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^^^'  plea  mentioned^  and  during  tie  said  term  iixe  plaintiff 
Rica4W)8  purchased  from  the  said  James  Sfnith  Adams  all  his 
Whitfobd.  right,  title^  and  interest  in  the  said  land^  and  the  same 
was^  with  the  sanction  of  the  Government  of  this  said 
Colony^  dnly  transferred  to  the  plaintiff  bj  a  document 
bearing  date  the  13th  day  of  November,  1851^  under 
the  hand  of  the  said  George  Barney,  then  being  such 
duly  authorised  agent  as  aforesaid.     Issue  thereon. 

The  case  was  tried  before  Wise,  J.,  in  November, 
1863.  At  the  trial  it  was  shown  for  the  plaintiff  that 
one  Adams,  the  predecessor  of  the  plaintiff,  was  in  pos- 
session of  Yaraldool  from  1847  to  1854,  and  that  he 
claimed  a  piece  of  land  measuring  ten  miles  frontage  to 
the  river  Namoi  byfourteenmilesback,andhad  occupied 
it  with  cattle,  and  that  the  plaintiff  who  succeeded  him 
had  occupied  the  same  country,  claiming  fourteen  mike 
back.  Purcell,  the  predecessor  of  the  defendant,  occu- 
pied the  neighbouring  run  of*  Torry  Wee  Waa  (a) 
since  1848.  It  appeared  thtkt  Adams^  application  for  a 
lease  of  Yaraldool^  dated  10th  March,  1848^  contained, 
after  stating  the  district,  the  name  of  the  run,  its  esti- 
mated acreage  and  capability,  the  following  description 
of  the  boundaries : — "  On  the  east  by  a  line  running 
north  five  miles,  joining  Messrs.  Brovm  and  Selwyn^s 
run,  Bucklebone,  on  the  north  by  a  line  ten  miles  ia 
extent,  running  parallel  with  the  Namoi  River,  as  far 
as  the  western  line.  On  the  south  by  the  Namoi  River 
ten  miles  in  extent.  On  the  west,  on  the  north  and 
south  line  five  miles  in  extent,  parting  it  from  Mr. 
PurcelVs  station." 

Pv/rcelVs  application,  dated  March  14,  1848,  con- 
tained the  following  description  of  Torry  Wee  Waa  :— 
"  On  the  south  by  the  Namoi  River,  on  the  east  by  a 
marked  tree  about  half  a  mile  east  from  the  Torry  Wee 
Waa  water  hole,  and  on  the  north  and  west  by  the  lines 
as  to  be  pointed  out." 

PurceWs  application  for  a  lease  of  Torry  Wee  Wa% 
published  in  the   Gaaette  of   September    20,    1848, 
claimed  as  one  of  the  boundaries,  "  on  the  east  by  a 
(a)  Marked  H.  on  the  plan,  page  110. 
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marked  tree  about  half  a  mile  east  from  the  Torry  Wee  ^^^' 
Waa  water  hole."  Adams  lodged  a  caveat  against  this  Richards 
description,  on  October  1 5th.  The  dispute  was  referred ,  Whttford. 
under  the  statute,  to  the  Boundary  Commissioner,  who, 
on  January  10,  1850,  reported  as  follows,  after  men- 
tioning the  parties : — "  Situation  and  description  of  run 
for  which  a  lease  is  recommended  to  issue.  First,  J.  S, 
Adams*  run,  Yaraldool — on  the  north  side  of  the  Namoi 
River,  having  a  frontage  of  ten  miles  to  it,  bounded  on 
the  east  by  the  run  of  Brown  and  Sehvyn,  from  a  tree 
marked  T  running  north  fourteen  miles;  on  the  west 
from  a  line  running  north  and  south  fourteen  miles, 
the  northern  boundary  line  joining  the  east  and  west 
lines.  On  the  west  side  joining  PurcelVs  run,  and 
dividing  the  water  hole  known  as  the  Torry  Wee  Waa 
into  equal  parts  (a).  Second,  G.  PurcelVs  run,  Torry 
Wee  Waa — bounded  on  the  south  by  the  Namoi  River, 
with  five  miles  river  frontage ;  on  the  east  by  Dr. 
Adams  run,  Yaraldool;  on  the  north  at  right  angles  by 
waste  Government  land ;  on  the  west  by  R,  Campbell's 
station,  formerly  Abercrombie'Sy  the  line  running  north 
and  south  from  a  lagoon  named  Barraneal.  The  east- 
ern boundary  divides  the  water  hole  named  Torry 
Wee  Waa  in  equal  parts.  These  parties  having  settled 
their  disputes  amicably,  and  paid  their  fees,  I  have  the 
honour  to  recommend  that  their  arrangements  be 
sanctioned.  -D.  C.  F.  Scott,  District  Boundary  Com- 
missioner." 

In  pursuance  of  this  report.  Colonel  Barney,  on 
December  18, 1850,  wrote  to  Adams  the  following  let- 
ter:— "His  Excellency  the  Governor  having  been 
pleased  to  confirm  the  final  report  of  the  Commissioner 
appointed  under  Act  of  Council,  11  Vic,  No.  61,  to  in- 
vestigate the  case  of  disputed  boundary,  Adams  v. 
PurceU,  I  am  directed  to  forward,  for  your  information, 
a  description  of  the  approved  boundaries,  subject  to 
which  the  leases  of  the  respective  runs  will  be  prepared." 
The  description  was  in  the  same  words  as  in  the  Bound- 
ary Commissioner's  report.  On  September  17, 1851, 
(a)  This  description  includeil  both  B  and  G  on  plan,  p.  110. 
H— 3 
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1^^'  Adams  wrote  to  the  (Jommissioner  requesting  a  transfer 
BicHABDs  of  Yaraldoolto/?icAarda,the  plaintiff;  and  on  November 
Whitfoed.  ^^>  1851,  Colonel  Barney  notified  to  Richards  that 
Adams*  interest  in  Yaraldool  had  been  transferred, with 
the  sanction  of  the  Government.  On  February  5th, 
1852,  Mr.  Darbin,  the  local  Commissioner,  in  a  letter  to 
plaintiff, notifying  that  he  had  estimated  the  capabilities 
of  Yaraldool,  went  on  to  say,— "I  beg  to  enclose  an 
amended  description  of  your  run,  and  I  have  to  request 
you  will  at  your  earliest  convenience  have  the  vacancies 
left  in  the  description  filled  up,  &c."  The  description 
enclosed  was  as  follows : — "  Bounded  on  the  west  by  the 
Torry  Wee  Waa  run,  being  a  line  commencing  at  a  tree 

marked ,  situate  on  the  north  bank  of  the  Namoi 

River,  at  the  centre  of  the  Torry  Wee  Waa  water  hole, 
about  five  miles  above  the  Torry  Wee  Waa  present 
hut  and  stockyard,  thence  running  north  jive  miles  to 
a  tree  marked;  thence  on  the  north  by  a  line  running 
easterly,  parallel  with,  and  five  miles  distant  from  the 
Namoi  River,  about  ten  miles  to  a  tree  marked ;  thence 
on  the  east  by  a  line  running  soiuth  five  miles  to  a  tree 
marked,"  &c.  In  reply  to  this,  on  February  20,  1 852, 
Richards  wrote  to  Durbin  declining  to  till  up  the 
vacancies,  "  inasmuch  as  the  boundaries  do  not  corre- 
spond with  those  reported  by  the  Boundary  Commis- 
sioner," and  enclosing  a  copy  of  such  boundaries.  On 
June  9th,  1852,  the  following  letter  was  sent  by 
Colonel  Barney  to  Richards: — "  It  having  been  deemed 
necessary  to  refer  to  Mr.  Boundary  Commissioner 
Scott,  on  the  subject  of  the  description  drawn  up  by 
him  of  the  Yaraldool  run,  in  your  occupation,  I  now 
do  myself  the  honour  to  inform  you  that  it  appears 
from  that  officer  s  report  that  the  distance  back  from 
the  river,  stated  to  be  fourteen  miles,  is  an  error,  and 
that  the  lease  of  the  station  will  be  made  out  agreeably 
to  the  description  sent  in  by  Mr.  H,  AdamA,  and 
gazetted  on  the  20th  September,  1848." 

On  May  3,  1859,  the  defendant  tendered  for  a  lease 
forf ourteen  years  of  Barraneal,describing  it  as  bounded 
on  the  west  by  my  Torry  Wee  Waa  back  run,  and  on 
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the  south  by  five  miles  of  Mr.  Richarda*  Yaraldool  run,  ^^^- 
thence  on  the  east  by  a  line  north  five  miles,  and  on  the  Righabds 
north  by  a  line  west  five  miles  to  the  north-east  corner  of  whitpord 
the  Torry  Wee  Waa  (a).  On  May  29,  Richards  lodged 
a  caveat,  contending  as  he  did  at  the  trial  that  he  was 
entitled  to  fourteen  miles  back,  and  that  he  had  pur- 
chased Yaraldool  from  Adams  on  the  faith  of  Colonel 
Barney's  letter  to  him,  of  18  December,  1850,  containing 
such  description.  On  this  caveat  Mr.  Moriarty,  the 
present  Chief  Commissioner  of  Crown  Lands,  made  a 
report  adverse  to  Mr.  Richards'  claim ;  and  on  the  30th 
August,  1861,  he  notified  to  Mr.  Whitford  that  his 
tender  had  been  accepted ;  and  on  31st  January,  1862, 
the  Chief  Commissioner  wrote  to  Whitford  that  '  the 
Colonial  Treasurer  having  reported  that  you  have  paid 
into  his  hands  the  amount  of  the  first  year's  rent  to  the 
30th  June  next,  for  the  run  called  Barraneal,  &c.,  I 
have  the  honor  to  convey  to  you  the  authority  of  his 
Excellency  the  Governor  for  your  occupying  the  said 
run,  subject  however  to  certain  specified  conditions." 

The  evidence  showed  that  there  had  been  disputes  as 
to  this  block  of  land,  and  also  some  evidence  of  casual 
trespasses  other  than  on  the  disputed  block ;  and  the 
jury  found  for  the  plaintiff  with  £50  damages  vJ^tra  on 
the  first  plea,  and  £100  damages,  on  the  other  issues,  for 
trespasses  on  Barraneal  (the  disputed  block),  as  to  which 
liberty  was  reserved  to  the  defendant  to  move  to  enter 
the  verdict  for  the  defendant. 

Darley,  for  the  defendant,  accordingly  obtained  a  December  i. 
rule — first,  on  the  ground  that  the  damages  on  the  first 
plea  were  excessive ;  and  second,  as  to  the  other  issues 
upon  the  points  reserved,  and  also  that  the  damages  on 
these  issues  were  excessive. 

The  Attorney  General  and  Darvcdl,  Q.  C,  showed 
cause.  The  damages  are  not  excessive — as  it  is  a  serious 
mischief  to  have  the  right  called  into  question.  There 
was  evidence  that  the  defendant  endeavoured  to  force 

(a)  This  is  the  part  marked  Q  on  plan,  p.  110. 
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^^^'         the  plaintiff  to  buy  this  land,  and  the  jury  were  justified 
Richards     in  considering  that  the  defendant  had  been  guilty  of 
Whitford.    contrivance  and  overreaching.    WUliams  v.  Cunrie  (a), 
and  Mayne  on  Damages  (ft)  was  referred  to. 

The  verdict  for  the  plaintiff  is  also  right,  on  the 
replication  to  the  second,  third,  and  fourth  pleas.  The 
replicjitionstated  that  the  land  in  question  was  promised 
to  the  plaintiff,  or  rather  to  Adaina,  from  whom  he  pur- 
chased it,  before  the  promise  relied  on  by  the  defendant 
was  made ;  and  under  the  twenty -eighth  section  of  the 
Crown  Lands  Occupation  Act  (c),  that  prior  promise  is 
equivalent  to  a  lease.  The  plaintiff  has  nothing  to  do 
with  the  original  application  made  by  Adams,  and  of 
which  he  knew  nothing  when  he  purchased  from 
Adams.  But  he  relies  on  the  letter  of  1 8th  December, 
1850,  from  Colonel  Barney,  the  then  Commissioner  of 
Crown  Lands,  to  Adams,  which  purports  to  be  with  the 
express  authority  of  His  Excellency  the  Governor,  as 
being  a  distinct  promise  within  the  meaning  of  that 
section.  [Stephen,  C.  J.  For  what  term  or  period  of 
lease  ?]  The  letter  of  13th  November,  1 86 1 ,  approved  of 
the  transfer  from  Adams  to  the  plaintiff  of  this  run. 
It  must  be  taken,  therefore,  that  a  lease  issued  in  1850, 
and  that  lease  stands  good  until  the  Crown  takes  some 
appropriate  step,  by  scire  fcccias  or  otherwise,  to  set  it 
aside.  Assuming  that  the  Crown  were  in  a  position  to 
ask  a  Court  of  Equity  to  remodel  the  lease,  until  it  be 
remodelled  the  plaintiff  must  recover.  But  as  against 
the  plaintiff,  who  is  an  innocent  purchaser,  who  bought 
on  the  faith  of  these  documents,  and  who  was  not  cog- 
nizant of  the  mistake,  assuming  that  there  is  one,  a 

(a)  1  C.  B.  841.  (6)  p.  347. 

(c)  Section  28  of  the  Crown  Lands  Occupation  Act,  26  Vic,  No.  2, 
is  as  foUows :—  '*  In  any  action  or  suit  brought  to  recover  possession,  or 
to  recover  damages  for  trespass  upon  or  otherwise  in  relation  to  any 
Crown  landE,  of  which  no  lease  from  the  Crown  shall  be  in  force,  it  shaU 
be  lawful  for  any  party  thereto  to  plead  and  put  in  evidence  any  pro- 
mise, engagement,  or  contract,  from  or  with  the  Crown,  or  its  agents 
lawfully  authorized  for  the  granting  under  the  Orders  in  Council  or 
under  this  Act  for  any  term  unexpired  of  a  lease  of  such  lands;  and  such 
promise,  en^gement,  or  contract  shall,  as  between  the  parties  in  such 
action  or  suit,  have  the  same  effect  as  if  a  lease  from  the  Crown  of  such 
lands  had  been  duly  issued  in  pursuance  of  such  promise,  engagement, 
or  contract  to  the  party  entitled  thereunder  to  such  lease. 
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CJourb  of  Equity  would  not  grant  any  such  relief,  what-         ^^^' 
ever  it  might  do  as  against  Adams.    The  plaintiff  also      Riohabixs 
relies  on  the  Land  Regulations  of  1861  (a).  Whitpord. 

Sir  W.  Manning,  Q.C ,  and  Barley  contra.  The  de- 
fendant tendered  for  this  as  a  new  run,  and  under  the 
13th  section  of  the  Orders  in  Council  of  March  9,  1847» 
and  if  only  one  tender  be  sent  in  he  was  entitled  to  a 
lease  of  this  land  as  a  matter  of  law.  He  therefore  had 
a  clear  title  by  promise,  and  in  effect  by  lease,  unless 
under  the  recent  Act  the  promise  to  the  plaintiff,  of 
1850,  had  legal  priority.  But  as  between  the  Crown 
and  the  plaintiff  the  latter  was  only  entitled  to  five 
miles  back,  the  Crown  had  a  right  to  grant  a  lease  to, 
and  to  accept  the  tender  of,  any  one  else  for  the  back 
blocks  l)eyond  the  five  miles.  The  question  is  whether 
at  the  time  of  the  defendant  s  tender  for  this  land,  in 
1859,  or  its  acceptance  in  1861,  there  was  any  agree- 
ment, contract,  or  promise  by  the  Crown  with  any  one 
else  in  respect  to  it.  The  twenty-eighth  section  can  only 
refer  to  an  agreement  or  promise  which  the  Crown  or  its 
ofiScers  had  power  to  make.  Under  the  5  and  6  Vic,  c.  36, 
sect.  17,  onlylicenses  for  one  year  could  begranted.  The 
9  and  10  Vic,  c  104,sect.  1,  empowered  Her  Majesty  to 
grcuat  leases  or  licenses  for  the  occupation  of  the  waste 
lands  for  not  exceeding  fourteen  years ;  provided  that 
Her  Majesty  should  reserve  upon  such  demise  or  license 
any  such  rent  as  should  be  authorized .  by  the  Orders 
in  Council.  Her  Majesty  empowered  the  Governor  to 
make  such  leases  or  licenses  ;  but  she  could  not  depute 
a  greater  power  than  she  herself  possessed,  she  could  not 

(a)  They  proTide  that  "  unexpired  leases,  granted  or  promised 
under  Her  Majesty's  Orders  in  Council,  previously  to  the  22nd  of 
February,  1868,  will,  unless  where  the  lands  have  been,  or  may 
hereafter  be  legally  withdrawn  from  lease,  remain  in  force  for  the 
foil  terms,  and  subject  to  the  conditions  prescribed  by  former  Begu- 
lations,  and  by  the  Act,  viz. : — First,  leases  of  runs  of  the  unsettled 
claes,  held  under  license  or  granted  by  tender  prior  to  the  1st  of 
January,  1852,  for  fourteen  years  from  that  date.  Second,  leases  of 
rone  in  the  unsettled  districts,  or  in  the  second  dass  settled  districts 
(fonnerly  intermediate),  taken  up  by  tender  between  the  1st  Janu- 
ary, 1852,  and  22nd  February,  1868,  for  fourteen  or  eight  years  re- 
spectiTely,  from  the  date  of  the  first  payment  of  rent  imder  the 
Moepted  tender." 


V. 

Whitfobd. 
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1864.  empower  him  to  make  the  leases  or  license  without  re- 
RioHABDs  serving  such  rent.  The  Governor,  therefore,  had  no 
power  to  grant  or  promise  a  lease  for  more  thanone  year, 
unless  it  were  a  lease  subject  to  the  Orders  in  Council. 
The  eleventh  section  (a)  of  the  Orders  in  Council,  of 
March,  1847,  which  related  to  old  runs,  was  the  section 
under  which  Adams  was  entitled,  and  under  it  no  one 
bub  occupants  who  had  been  in  licensed  occupation  of 
their  lands,  were  entitled  to  apply  for  leases.  In 
il crams' application,  dated  10th  March,  1848,  he  alleged 
that  he  was  only  in  licensed  occupation  of  five  miles 
back,  and  therefore  if  he  was  in  unlicensed  occupation 
of  more,  he  has  lost  his  right  to  lease  for  that  part  by 
not  sending  in  an  application  under  the  Orders  in 
Council  for  such  part.  He  sent  in  his  application  in 
time  for  the  five  miles  back,  but  only  for  that,  and  his 
lease  was  accordingly  so  limited.  The  lease  also  is  only 
to  be  of  land  of  which  he  is  the  licensed  occupant,  and 
there  was  no  evidence  that  he  was  licensed  beyond  the 
five  miles.  The  Crown  never  intended  to  give  a  lease 
of  whatever  land  was  occupied,  but  only  of  that  occu- 
pied under  a  license.  And  further,  the  officers  of  the 
Crown  had  no  power  to  promise  a  lease  of  land  of 
which  the  party  tendering  was  not  in  licensed  occupa- 
tion. If  Colonel  Barney  gave  a  promise  of  land  not  so 
occupied  it  was  vZtra  vires.  [  Wise,  J.  If  so,  in  every 
instance,  the  case  could  be  unripped  where  the  party 
had  not  been  ipi  occupation,  and  it  would  be  allowable 
to  go  behind  the  lease  and  enquire  whether  the  party 
interested  was  in  licensed  occupation.]  Adams,  and 
those  claiming  under  him,  cannot  be  heard  to  say  that 

This  section  is  as  foUows: — *'  All  occupants  of  Crown  lands  who 
shall  have  been  in  licensed  occupation  of  tlie  same  for  at  least  one 
year,  at  the  time  when  this  Order  in  Council  shall  come  into  effect, 
are  to  be  entitled  to  demand  leases  of  their  respective  runs  under  the 
present  regulations,  within  six  months  from  the  date  of  the  publica- 
tion of  this  Order  in  Council  by  the  Governor  or  other  officer  adminis* 
tering  the  Government  of  the  said  Colony,  but  not  afterwards  ;  and 
all  occupants  who  have  been  in  licensed  occupation  of  their  lands 
for  a  shorter  period  than  the  term  of  one  year,  shall  be  entitled,  upon 
the  expiration  of  the  same  term  of  one  year,  without  having  forfeited 
their  respective  licenses,  to  demand  leases  of  their  respective  runs, 
under  the  regulations  herein  contained  ;  provided  such  lease  shall  be 
lawfully  demanded  within  six  months  after  the  expiration  of  the  said 
term  of  one  year,  but  not  afterwards." 
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he  was  in  occupation  of  more  land  than  he  himself  says  1864. 
he  did  occupy,  and  of  which  he  claimed  a  lease,  namely,  Richards 
a  ran  ten  miles  by  five  miles,  and  he  therefore  could  ^hitfor 
not  obtain,  nor  could  the  Government  legally  grant  a 
largely  increased  area.  [Stephen,  C.J.  The  promise 
of  ten  miles  by  fourteen  milea  seems  to  have  been 
either  a  fraud  or  a  mistake.  But  is  not  the  plaintiff 
entitled  to  hold  by  it,  notwithstanding  ?  The  Governor 
seems  to  have  power  to  give  a  lease  of  more  than  a 
squatter  holds,  if  he  thinks  fit,  see  sect.  1.]  It  is  also 
contended  that  the  promise  referred  to  in  the  twenty- 
fourth  section  must  be  "  from  or  with  the  Crown  or  its 
agent  lawfully  authorized,"  that  is,  lawfully''  authorized 
by  the  Orders  in  Council  to  make  such  promise ;  and 
accordingly,  unless  Colonel  Barney  was  an  agent  law- 
fully authorized  by  the  Orders  in  Council  to  make 
that  promise,  it  is  void. 

If,  however,  the  letter  of  Colonel  Barney  can  be  con- 
sidered a  promise  of  a  lease  of  a  new  run,  in  such  case, 
under  the  thirteenth  section  of  the  Orders  in  Council, 
certain  conditions  must  be  fulfilled  before  the  occupant 
is  entitled  to  a  lease  of  a  new  run :  he  "  shall  set  forth 
in  his  tender  a  clear  description  of  the  run  for  which  he 
applies,  and  of  the  boundaries  of  the  same,  and  shall 
state  whether,  beyond  the  amount  of  rent  to  be  ascer- 
tained, as  hereinbefore  provided,  he  is  willing  to  offer 
any,  and  if  any,  what  amount  of  premium  for  the 
lease ;"  but  here  the  back  block  was  never  described ; 
no  rent  was  ever  paid  or  offered  for  it ;  the  term  of 
years  for  which  he  proposed  to  take  it  was  never  stated 
by  Adams ;  and  therefore  neither  the  Crown  or  the 
Governor  had  power  to  make  a  lease,  and  the  document 
of  18th  December,  1850,  could  not  operate  as  to  this 
block.  Assuming,  therefore,  that  Colonel  Barney's 
letter  was  a  promise  under  sect.  13,  it  was  vltra  vires, 
and  therefore  not  a  promise  within  sect.  28. 

But  even  if  the  Governor  had  issued  a  lease  for  four- 
teen years,  and  it  was  afterwards  discovered  to  have 
issued  under  a  mistake,  either  the  lease  would  be  void 
so  far,  that  is  as  to  the  excess,  or  a  scire  facias  might 
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^864,  issue  to  repeal  it.  But  the  letter  to -4ciam«,  which  gave 
Richards  him  fourteen,  instead  of  five  miles,  was,  as  to  the  par- 
Whitford.  ^^P^^&^  l^'^d  ^^  question,  a  mistake;  and  it  was  intended 
that  the  plaintiff  should  only  have  ten  miles  by  five, 
not  as  by  the  mistake  in  the  letter  is  stated  ten  miles 
by  fourteen ;  and  he  cannot  set  up  this  mere  promise, 
that  promise  having  at  the  time  no  legal  operation,  to 
defeat  the  defendant's  tender,  which,  with  its  acceptance, 
entitled  the  defendant  to  this  land.  The  letter  con- 
tained no  binding  promise,  and  was  indeed  in  excess 
of  the  power  of  the  Crown  itself.  The  mistake  arose 
in  the  following  manner: — There  was  a  dispute  between 
Purcdl,  the  present  defendants  predecessor,  and 
Adams,  which  related  solely  to  a  point  on  the  river, 
and  not  in  any  way  to  the  back  blocks.  This  dispute 
was  referred  to  the  Boundary  Commissioner,  and  here- 
ported  that  an  arrangement  between  the  parties  should 
be  sanctioned;  at  the  same  time  enclosing  a  description 
of  the  respective  boundaries — and  in  this  description 
first  appears  the  mistake.  In  pursuance  of  this  report 
the  Chief  Commissioner  writes  the  letter  of  December, 
1850,  containing  the  same  erronieous  description,  and 
this  letter  is  now  relied  on  by  the  plaintiff  as  a  promise. 
But  the  twenty-eighth  section  doss  not  revive  or  give 
effect  to  any  promise  no  longer  subsisting,  but  annulled, 
recalled,  or  otherwise  put  an  end  to,  as  the  plaintiffs 
was,  by  the  acceptance  of  the  defendant's  tender. 

The  plaintiffs  run,  in  1852,  was  estimated  then  to 
carry  800  head  of  cattle  only, and  the  plain tifi*  has  never 
paid  any  greater  assessment.  [Stephen,  C.J.  But  he 
is  not  shown  even  to  have  admitted,  since  1 850,  that 
his  run  only  extended  back  for  five  miles.]  The  plain- 
tiff is  informed  that  the  fourteen  miles  was  an  error, 
and  that  he  was  only  to  be  allowed  five  in  his  lease, 
and  he  is  told  that  if  he  wanted  more  that  he  should 
tender  for  the  extra  quantity  as  unoccupied.  Instead 
of  doing  so  he  leaves  it  for  the  defendant  to  send  in  one, 
which  is  accepted.  If  the  ^promise  by  letter,  in  1850, 
was  efficacious,  surely  the  recall  of  the  promise  by  letter 
in  1852,  especially  after  proof  of  the  utter  mistake 
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and  want  of  intention,  would  be  equally  so.  The  Legis- 
lature never  could  have  meant  to  set  up  irrevocably 
every  mistaken  discretion  and  [blunder  of  a  clerk.  The 
damages  are  exccHsive — no  substantial  damage  was 
proved.  But  the  jury  have  given  damages  because  the 
defendant  did  what  he  was  perfectly  entitled  to  do, 
tendered  for  land  occupied  by  the  plaintiff  without 
authority.  [Stephen,  C.J.  It  seems  to  me  that  we  can- 
hot  disturb  the  verdict  on  this  ground,  even  if  we  see 
clearly  that  the  amount  was  too  much.  It  is  certainly 
not  an  outrageous  excess,  and  there  is  nothing  to  shock 
the  sense,  although  the  £50  which  the  defendant  paid 
into  Court,  would,  in  my  judgment,  have  fully  met  the 
justice  of  the  case,  as  the  plaintiff  is  hardly  a  merito- 
rious claimant,  all  the  circumstances  being  considered. 
On  the  other  points  we  will  take  time  to  consider.] 

Cur,  ad.  vult 


1864. 

RiCHABrDS 

V, 

WmXFORD. 


The  judgment  of  the  Court  was  now  delivered  by 
MiLFORD,  J.  This  case  was  tried  before  Mr.  Justice 
Wise,  on  18th  and  19th  of  November  last.  It  was  an 
actionfortrespassingon  the  plaintiff^s  runsof  Barraneal, 
part  of  Yaraldool,  having  a  frontage  of  10  miles  on  the 
Namoi  River,  and  extending  fourteen  miles  back.  The 
defendant,  as  to  part  of  the  runs,  admitted  the  trespass, 
and  paid  £50  into  Court,  but  as  to  the  remainder  of  the 
land  said  to  have  been  trespassed  on,  he  pleaded  that  it 
was  not  the  plaintiff's,  and  he  claimed  to  be  entitled  to 
the  possession  of  that  part  of  the  runs,  by  virtue  of  a 
promise  made  by  the  Commissioner  of  Crown  Lands  on 
the  81st  January,  1862,  under  the  provisions  of  the 
Crown  Lands  Occupation  Act,  of  1861.  The  plaintiff 
asserted  his  right  to  the  land  in  question,  by  reason  of 
possession  under  a  promise  by  letter  of  the  Commis- 
sioner of  Crown  Lands,  in  December,  1850,  promising  a 
lease  of  it.  A  verdict  was  found  for  the  plaintiff,  with 
£100  damages. 

Some  points  were  reserved  by  the  Judge  at  the  trial, 
and  a  new  trial  was  moved  for  on  the  grounds  that  the 
damages  were  excessive,  and  that  the  defendant  is  en- 


August  6. 
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186^-        titled  to  the  land  in  question  by  reason  of  the  promine 
Richards     of  1862. 

V, 

Whitford.  We  are  clearly  of  opinion  that  we  cannot  interfere 
with  the  verdict  as  to  the  amount  of  damages,  if  the 
plaintiff  be  entitled  to  any ;  they  may  or  may  not  be, 
in  our  opinion,  more  than  sufficient  to  compensate  for 
the  damage  done,  but  at  all  events  they  are  not  so 
excessive  as  to  authorise  the  interference  of  the  Court. 

The  question  whether  the  plaintiff  or  defendant  is 
entitled  to  the  possession  of  the  land  in  dispute,  depends 
on  the  28th  section  of  the  Crown  Lands  Occupation  Act 
of  1861,  which  is  as  follows: — " In  any  action  brought 
to  recover  damages  for  trespasses  upon  or  in  relation  to 
any  Crown  land,  of  which  no  lease  from  the  Crown 
shall  be  in  force,  it  shall  be  lawful  for  any  party  thereto 
to  plead  and  put  in  evidence  any  promise,  engagement, 
or  contract  from  or  with  the  Crown,  or  its  agents  law- 
fully authorised  for  the  granting  under  the  Orders  in 
Council  for  any  term  unexpired  of  a  lease  of  such 
lands ;  and  such  promise,  engagement,  or  contract  shall 
(as  between  the  parties  in  such  action)  have  the  same 
effect  as  if  a  lease  from  the  Crown  of  such  land  had 
been  duly  issued  in  pursuance  thereof  to  the  party  en- 
titled thereunder  to  such  lease." 

The  letter  from  the  Commissioner  of  Crown  Lands  in 
1850,  to  Mr.  Adams,  from  whom  the  plaintiff  claims, 
was  binding  on  the  Crown  as  a  contract,  and  could  not 
be  recalled,  except  it  were  actually  void,  or  except  it 
were  voidable,  and  subsequently  made  void.  The 
promise  was  pHma  facie  good  and  binding;  but  whether 
there  was  any  ground  for  rendering  the  promise  void  we 
cannot  tell.  If  there  were,  it  was  never  established 
against  Adams  or  the  present  plaintiff,  nor  has  either 
of  them  admitted  such  to  have  been  the  case.  If  then  in 
pursuance  of  a  promise  made  and  still  in  force,  a  lease 
had  been  granted  that  could  not  be  set  aside,  except  by 
a  suit  establishing  some  equitable  ground  for  that  being 
done ;  the  consequence  is,  that  in  this  action  it  must  be 
treated  as  a  lease ;  and  &s  it  has  not  been  set  aside  as  a 


CASE8  AT  LAW.  123 

valid  lease,  i ttheref ore  necessarily  hasprecedence  before        ^864. 
the  promise  of  1862.  Richabds 

There  was  no  question  raised  at  the  trial  as  to  the  whitfobd. 
extent  of  the  term  promised,  which  must  be  taken  to  be 
for  fourteen  years,  or  at  all  events  for  a  period  not  ex- 
pired when  the  action  was  brought.  On  behalf  of  the  de- 
fendant, it  was  urged  that  the  requirements  of  the  11, 
12,  and  13  sections  of  the  Orders  in  Council,  which  came 
into  operation  in  October,  1847,  not  having  been  com- 
plied with,  the  Governor  had  no  power  to  make  any 
promise.  Now,  it  is  clear,  that  unless  his  power  be 
restrained  by  those  sections,  he  possessed  it.  They  do 
not  appear  to  us  to  have  this  effect ;  all  that  they  do  is 
to  give  certain  privileges  and  rights  to  persons  desirous 
of  obtaining  runs,  but  do  not  interfere  with  the  power  of 
the  Governor  when  it  does  not  clash  with  those  privi- 
leges or  rights.  The  11th  section  appears  not  to  have 
been  complied  with  by  Adama  or  the  plaintiff,  therefore 
they  could  not  have  demanded  a  lease  of  the  land  in 
their  possession,  in  October,  1847 ;  but  it  does  not  pro- 
hibit the  acquisition  of  a  lease,  license,  or  promise  in  any 
other  way.  The  1 2th  and  18th  sections  do  not  apply  to 
the  case  of  a  run  occupied  when  the  Orders  of  Council 
came  into  operation ;  the  former  only  applying  to  cases 
of  forfeited  runs,  and  runs  afterwards  having  become 
vacant,  and  the  latter  tonewrunsnever  occupied  before. 

The  only  requirements  of  the  28th  section  of  the 
Land  Occupation  Act  are,  that  there  should  be  no 
lease  of  the  land  in  question  in  force,  and  there  is  none ; 
and  that  the  promise  should  have  been  made  by  the 
Crown,  or  its  "agents  lawfully  authorised."  We  are  of 
opinion  that  theChief  Commissioner  of  Crown  Lands  was 
an  agent  who  was  authorised  to  make  a  promise  of  a 
lease.  If  he  were  not,  to  whom  does  the  expression  in 
this  section  of  the  Act  apply  "  agent  lawfully  autho- 
rised "?  Whether  the  lease  when  granted  is  to  be  made 
by  the  Governor,  we  need  not  decide;  but  there  is 
nothing  to  prevent  his  making  promises  by  his  agent. 
If  the  Governor  had  power  to  grant  leases  for  fourteen 
years,  as  he  had,  surely  he  had  a  power  to  promise  to  do 
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Richards 

V. 

Whitford. 


80,  and  that  he  could  do  by  an  agent,  and  thereby  render 
himself  liable  to  fulfil  the  promise. 

It  appeai-s  to  us,  therefore,  that  the  plcdntiff  has 
established  his  right  to  the  possession  of  the  land  in  dis- 
pute, and  the  rule  must  be  discharged  with  costa 

Rule  discharged. 


Jane  19. 

Where  the  ^ 
writ  of  sum- 
mons stated 
that  it  was 
issued  in  an 
action  at  the 
suit  of 
(naming  the 
Dlaintiffs)  as 
directors  of 
theM.&K.M. 
C.  Co.  and  the 
declaration 
was  their  own 
ri^ht;  the  de- 
claration was 
ordered  to  be 
amended  so  as 
to  correspond 
with  the  sum- 
mons. 


Thorn  and  others  against  Beeriman. 

'jr\ARLEY,ior  the  defendant,  moved  to  set  aside  an 
-^^  order  of  Milford,  J.,  dismissing  with  costs  the  de- 
fendant's application  to  compel  the  plaintiffs  to  amend 
their  declaration  by  adding  the  words  "  as  directors  of 
theMelboumeandNewcastleMinmi  Colliery  Company." 
The  writ  of  summons  commencing  the  action  stated 
that  it  was  issued  "  in  an  action  at  the  suit  of  (naming 
the  plaintiffs)  a.s  directors  of  the  Melbourne  and  New- 
castle Minmi  Colliery  Company,"  and  the  affidavit  upon 
which  the  plaintiffs  obtained  a  ca.  re.  and  the  writ  of 
capias  itself  were  all  headed  in  the  same  way  with  the 
plaintiffs*  names  "as  directors;"  but  the  declaration  was 
in  their  own  right.  He  submitted  that  the  declaration 
must  disclose  the  character  in  which  they  sue.  The  rule 
is,  that  where  the  process  is  particular,  the  declaration 
must  correspond;  AnonymoVfS  (a),  Ashworth  v.Ryal  (b). 
Kitclien  v.  Brooks  (c)  is  an  authority  that  this  is  the  proper 
way  of  taking  the  objection. 

Salamons  contra.  The  allegation  as  directors  is  not 
descriptive  of  any  representativecharacter,and  is  there- 
fore immaterial.  If  it  were  inserted  and  then  traversed 
the  plea  would  be  demurrable.  Rule  40  (d)  of  April, 
1856,  was  then  referred  to. 

Darley  in  reply.  It  is  possible  there  may  have  been 
a  contract  in  which  the  plaintiffs  have  been  contracted 
with  as  directors,andinthatcharacter;andif  these  words 


(o)  1  Dowl.  97. 
(e)  5  M.  &  W.  522. 


(b)  1  B.  &  Ad.  19. 
id)  p.  71. 
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are  inserted  in  the  declaration  the  defendants  may 
have  the  benefit  of  a  set-oif  against  them  in  that 
character,  of  which  they  may  be  deprived  if  they  sue 
as  individuals.  [Stephen^  C.J.  If  the  plaintiffs  have 
no  authority  to  sue  for  the  company,  they  cannot  sue 
as  directors,  they  may  be  called  so,  but  the  contract  is 
with  them  individually.  The  contract  is  with  A,  as 
director  and  because  he  is  a  director,  but  the  question 
would  be  whether  the  contract  be  made  with  him  and 
it  would  be  immaterial  whether  he  be  or  be  not  a 
director,  for  he  could  only  sue  because  he  is  the 
contractee.] 

Stephen,  O.J.    In  this  case  the  plaintiffs  sued  out  the 
writ  of  summons  "  as  directors,"  why,  I  cannot  tell. 
They  could  not  thus  sue  without  some  statute  having 
incorporated  them,  and  if  they  were  incorporated,  they 
could  only  do  so  because  the  charter  incorporated  them 
by  name.     If  there  be  no  statute  applicable  to  the  case, 
the  plaintiffs  cannot  sue  unless  the  contract  was  made 
with  them.     If  the  contract  was  made  with  them  be- 
cause they  were  directors,yet  they  must  sue  in  their  own 
name  as  individuals.     If  one  of  the  plaintiffs  were  not 
shown  to  be  a  director,  that  would  not  deprive  the 
other  plaintiffs  of  their  right  of  action.     I  do  not  think, 
although  it  is  not  necessary  to  decide  the  point,  that  it 
is  necessary  to  state  that  the  contract  was  made  with 
them  as  directors.     It  has  been  argued,  however,  that 
unless  stated  in  the  declaration,  the  defendant  might  be 
deprived  of  a  rightof  set-off  as  against  them  as  directors; 
as  for  instance,  if  the  company  had  done  the  defendant 
some  wrong,  it  is  possible  that  the  latter  might  have 
some  such  right  of  set-off;  I  therefore  think  that  the 
writ  of  summons  and  the  declaration  ought  to  be  made 
to  correspond.    If  the  plaintiffs  sustain  any  inconve- 
nience,   it   is    because    they    have    recognised  their 
character  as  directors  once  and  are  now  disclaiming 
it,  and  also  the  responsibility  involved  in  it. 

Wise,  J.    I  am  of  the  same  opinion.     Where  the 
writ  is  special  the  declaration  must  be  special  too.    I 


1864. 


Thorn 
and  others 

V. 

Bbbrimak. 
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thought  at  first  that  the  words  ''as  directors"  might  be 
considered  as  mere  surplusage,  but,  on  reflection,it  seems 
to  me  that  it  may  be  that  the  plainti£b  are  suing  in  their 
representative  character,  and  as  the  writ  says  so,  the 
defendant  is  entitled  to  have  the  declaration  also  bo 
framed.  Suppose  two  contracts,  one  made  with  them 
individually,  and  the  other  with  them  as  directors,  and 
that  the  declaration  were  general,  the  defendant  would 
not  know  upon  which  contract  they  were  suing.  I 
think  the  plaintiff  was  bound  to  declare  as  he  sued. 

As  the  motion  before  the  learned  Judge  was  dismissed 
with  costs,  the  present  order  will  be  that  that  order  be 
rescinded  and  the  amendment  made  as  asked  for.  The 
costs  of  the  application  in  chambers,  and  of  this  appli- 
cation to  be  defendant's  costs  in  the  cause. 

Order  accordingly. 


Jane  19. 

The  saccesfl- 
fnl  party  on 
taxation  wiU 
not  be  allowed 
the  expense  of 
making  a  sur- 
vey of  the 
land  in  dis- 
pute, pre- 
paratory to 
the  making  of 
a  plan  for  use 
on  the  trial. 


Walker  against  Buchanan. 

CfTEPHEllJoT  the  plaintiff,  moved  that  the  protho- 
notary  be  directed  to  review  his  taxation  o^  the 
plaintifi  s  costs.  It  was  a  squatting  action  in  which  the 
plaintiff  had  obtained  a  verdict  On  taxation  of  the 
plaintiff's  costs  the  prothonotary  had,  on  the  authority 
of  Hay  V.  Cameron  (a),  disallowed  an  item  charged,  as 

(a)  12  April,  lS61.~Before  Stephen^  C.J.,  and  Wine,  J. -The 
question  was  whether  there  should  be  allowed  to  the  successful  partyi 
on  taxation,  the  expense  of  making  a  survey  of  the  land,  as  prepara- 
tory to  the  making  of  a  plan  for  use  on  the  triaL 

Martin  contended  that  no  such  expense  can  properly  be  allowed. 
The  only  items  that  ought  to  be  allowed  are  those  which  are  incurred 
*'  in  and  about  the  suit ;"  which  the  making  of  a  survey  is  certainly 
not.  The  principle  is,  that,  no  expense  will  be  allowed  to  any  witness 
••  merely  to  qualify  him  for  giving  evidence ;"  May  v.  Selby  *  In 
Omierod  v.  Thompson,  t  PoUock,  C.B.,  in  giving  his  judgment  says, 
**  The  cost  of  all  evidence  which  naturally  exists,  as  to  any  issue,  will 
be  allowed,  but  not  the  expense  of  artificial  discovery  by  experiment" 
Gramtt  v.  Atticood't  is  an  authority  to  the  same  effect.  [Stephen,  C.J. 
But  plans  made  for  the  information  of  the  Court  will  be  allowed ; 
Holmes  v.  Holmes.  %]  He  also  referred  to  Lang  v.  Botpen^W  (Hive  v. 
Sercrn,^  Pilgrim  v.  The  Houthampton  cmd  Dorchester  R.  Co.,^* 
Lnmb  V.  Simp'wn.ff 

F^ntcett  contra.  It  was  necessary  to  show  where  certain  streams  and 
lines  ran,  and  what  were  the  distances  between  such  and  such  places,for 

•  1  Dowl.,  P.  G.  N.  &  7(» :  a  C.  4  M.  4 O.  US;  4  Se.  N.  R.  7!7. 
tl6M.&W.  SflO.        :  21 L.  J.  <^.  a  815.        |2Binff.  75.       |8M.&&89. 

^sa&a27.        *<8aB.3ee.  tr4Kxch.8& 
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having  been  paid  by  the  plaintiff  to  a  surveyor  for         1864. 
surveying  the  country  in  dispute  in  the  action  and  for      Walker 
attending  as  a  witness  at  the  trial.     The  question  is    g^cH  n 
whether  Hay  v.  CaTneron  is  to  be  considered  as  over- 
ruling MaMady  v.  Bradley  (a). 

BwUer,  for  the  defendant,  was  not  called  on. 

Per  Curiam.    The  question  is  settled  by  Cameron 
V.  Hay, 

Rule  discharged  with  costs. 


The  Queen  against  John  Phegan.  Aaguate. 

rpHE  prisoner  was  tried  and  convicted  at  the  Braid-  Semble--in&n 
■*•      wood  Quarter  Sessions,  in  November,  1 863,  before  ^i'^f^gl^'', 
the  learned  District  Court  Judge  Callaghan,  lately  the  allegation 
deceased,  on  an  information  which  charged  the  prisoner  goner  forged 
with  feloniously  forging  "  a  certain  cheque,  which  said  "  *  certain 
forged  cheque  purports  to  be  drawn  and  signed  by  S.  H,  forged  cheque 
Marrisey,  on  the  Commercial  Banking  Company  of  ^r^^^J^^ 
Sydney,  Goulburn,  in  favor  of  Mr.  Phegan  or  bearer,  for  sipied  by  M. 
the  sum  of  £47  sterling,  with  intent  thereby  them  to  de^  mercial  Bank- 
fraud."  'There  was  a  second  count  for  uttering  in  similar  jPfiJ  Company, 
terms.  At  the  trial  objection  was  taken  to  the  sufficiency  of  P.  or  bearer 
of  the  information,  and  the  learned  District  Court  Judge  guffi^f^*|.^5  * 
said  that  he  would  reserve  the  point  under  the  13  Vic,  criptionofthe 
No.  8.     But  the  learned  Judge  having  died  before  the  [oSed"''''* 
case  was  stated,  Mr.  Innes,  who  had  acted  as  Crown 

the  information  of  the  jary.  [8tep?^en,  C.J.  A  distinction  seems  to 
me  clearly  to  exist  between  experiments  and  other  media  of  evidence 
and  purposes  of  discovery  or  illustration,  or  to  enable  the  witness  to 
give  evidence,  and  surveys  with  plans  or  models  for  purposes  of  ex- 
pUnation  to  the  jury,  and  only  to  help  them  to  understand  other 
evidence  in  the  ca^e.]  MaUady  v.  Bradley^  *  and  an  affidavit  made 
by  the  attorney,  were  referred  to. 

Cur  ad,  vuU. 

Per  Curiam.    [AfUford^  J.,  being  called  in  by  consent,  and  con-      April  19th. 
curring  with  Wise,  J.]    The  cost  of  the  survey  cannot  be  allowed. 

Stephen,  C.J.     I  dissent  from  the  majority  of  the  Court,  for  if  a 
plan  be  necessary,  and  for  that  reason  allowed,  how  can  the  survey 
made  only  for  the  purpose  of  the  plan  be  disallowed  ? 
*  Steph.  Supp.  109. 
(a)  Step.  Supp.  109. 
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^^^-        Prosecutor  afc  the  trial,  at  the  instance  of  the  prisoner, 
The  QuMN    broughtthe  matter  undertheconsideration  of  the  Judges. 


V. 

Pheoan. 


Stephen,  C.J.  In  this  case,  which,  of  necessity,  comes 
before  us  irregularly,becau8e  of  the  death  of  the  learned 
District  Judge  Callaghan,  before  the  time  when  he  was 
to  state  the  case,  the  question  is  whether  the  following 
information  is  good.  [The  learned  Judge  read  the  in- 
formation.] The  words  used  by  the  statute,  1  W.  IV., 
c.  66,  sect.  3,  are  "  any  undertaking,  warrant,  or  order 
for  the  payment  of  money."  The  case  has  not  been 
argued,  but  we  have  all  considered  it,and  think  that  the 
proper  mode  is  to  describe  such  an  instrument  "an  order 
for  the  payment  of  money;"  and  if  these  words  had 
been  used  it  would  have  been  sufficient.  But,  in  order 
to  prevent  justice  from  being  defeated  by  clerical  or 
verbal  inaccuracies,  it  is  enacted  by  the  2  &  3  W.  IV., 
c.  123,  sect.  3,  "  that  in  all  informations  for  forging  or 
in  any  manner  uttering  any  instrument  or  writing,  it 
shall  be  sufficient  to  describe  the  same  in  such  manner 
as  would  sustain  an  indictment  for  stealing  the  same." 
We  think  that  this  instrument  is  insufficiently  des- 
cribed as  to  its  purport.  We  all  have  also  doubted 
whether  the  description  is  sufficient,  and  we  still  do  not 
think  the  case  clear.  But  according  to  a  recent  decision 
in  R.  V.  Godfrey  (a),  we  are  compelled  to  hold  this 
description  sufficient.  In  that  case  the  indictment 
alleged  that  the  prisoner  by  means  of  false  pretences 
obtained  "  from  A.  a  cheque  for  the  sum  of  £8  14s.  6d. 
of  the  monies  of  B. ; "  and  it  being  argued  that  the 
indictment  did  not  state  to  whom  the  cheque  belonged, 
and  that  the  words  "  of  the  monies  of  B"  referred  to 
the  proceeds  of  the  cheque  and  not  to  the  cheque  it- 
self ;  Lord  Campbdl  asked,  "  May  not  the  cheque  be 
considered  money,  and  is  not  this  an  averment  that 
the  cheque,  valeat  qtiantum,  is  of  the  moneys  of  the 
prosecutor  ?  If,  he  adds,  it  had  said  it  was  the  cheque 
of  B,  it  would  have  done,  it  is  in  fact  so  said."  And 
Martin,  B.,  said,  "I  should  have  thought  that  the 
cheque  was,  for  this  purpose,  money ;  but,  if  not,  you 

(o)  Dear.  &  B.  426  ;  27  L.J.M.C.  151. 
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may  strike  ont  the  words  'of  the  moneys/  and  then  the 
allegation  is,  that  the  cheque  was  the  cheque  of  5."  It 
was  then  held,  that  the  description  in  question  was  a 
sufficient  allegation  that  the  cheque  was  the  property 
of  B.,  in  an  information  for  cheating.  But  if  it  is  suffi- 
cient in  an  information  for  cheating,  it  would  be  suffi- 
cient in  an  information  for  larceny,  and,  if  so,  it  is  also 
sufficient  in  an  information  for  forgery.  The  present 
point  has  been  considered  by  all  of  us,  although  not  re- 
served under  the  statute,  and  we  all  concur  in  the 
decision  that  the  conviction  must  be  sustained. 


1864. 


The  QuBEN 

T. 

Phkoan. 


Wise,  J.  concurred. 


Conviction  sustained. 


Ths  Queen  against  Chsshibe. 


Jane  14. 


SPECIAL  case,  under  13  Vic,  No.  8,  sect.  2.  rangershaWnjc 

captured  K.  & 

"  The  prisoner  was  convicted  before  me,  at  Bathurst^  to  marder  K. 

on  the  1 6th  of  April  last,  of  feloniously  receivinfif  certain  nnlew  K,  gave 
-X  1       1-      1         X  rm-  X        jr  XT.  x  i     j  tbem  £600.  It 

stolen  bank  notes.     The  property  of  the  notes  was  laid  was  then  ar- 

in  one  count  in  Henry  Rottony  and  in  a  second  in  Heftry  ja^odthatthe 

McCn4fnmen  K eight  ley.    After  hearing  the  evidence,  ahould  keep  K. 

however,  I  directed  the  latter  count  to  be  amended  by  1°  oo«tody  «n. 
-      .       .        ,,  -   iirtf        ^  '       n       f  -^  til  ten  odook 

substituting  the  name  oi  vvtiltam  Crisp  Feachey,  the  following 

The  notes  in  question  formed  part  of  a  large  number  5^*^"^°^°%^^*° 
which  came  into  the  possession  of  Hall  and  Vands  gang  would  shoot 
of  bushrangers  under  the  following  circumstances  : —  8h"ulT«o*to  * 

On  the  24th  October,  1863,  the  bushrangers,  five  in  B*,  the  father- 
number  attacked  Keightley^s  house,  at  Dunn's  plains,  in  and*obtointhe 
the  neighbourhood  of  Bathurst,  all  being  armed ;  and  money,  and 
after  several  shots  had  been  fired,  and  one  of  the  gang  S*^e  buSb-* 
killed  by  Keightley,  he  and  Peachey  (who  was  a  visitor  rangers  before 
there)  surrendered  themselves.     A  conversation  then  wen\ withMra! 

took  place  between  the  bushranafers,  and  between  them  K.  to  R.,  who 
^  ®  obtained  the 

money,  and 

eve  it  to  P.,  and  P.  then  went  to  the  place  where  K.  was  in  custody.    The  boshrangers 
kvisg  asked  P.  whether  he  had  the  money,  he  said  "yes,"  and  threw  it  to  one  of  the 
bnahrangcrs,  who  pat  it  in  his  pocket ;  the  bushrangers  then  rode  away,  leaving  both  E. 
and  P.at  liberty.     Htld^  that  the  offence  was  oeztainly  larceny,  if  not  robbery,  as 
against  P.        Semble,  it  was  also  larceny  as  against  B. 
1—3 
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^^^-        and  Mrs.  Keightley  in  Peachey's  presence,  the  effect  of 
The  Queen   which  was,  according  to  the  witness  Peacheyy  that  some 
^-  arrangement  had  been  made,  in  Peacheys  absence,  be- 

tween them  (the  bushrangers)  and  Keightley ^  that  Mr. 
Keightley  should  give  them  £500,  and  that  the  witness 
should  drive  in  to  Mr.  Rottofi  (Mrs.  Keightley' s  father) 
and  fetch  it.  One  of  the  men  had  previously  threatened 
Keightley  with  death,  for  having  shot  their  comrade. 
Another  of  the  gang  told  Peachey^iihKt  if  the  money  was 
not  brought  the  next  morning  by  ten  o'clock,  Keightley 
would  be  shot. 

Peachey  then  went  in  a  gig  with  Mrs.  Keightley  to  Mr. 
Roiton's  residence  at  Bathurst,  where  Mrs.  Keightley 
made  a  communication  to  her  father.  He  instantly  went 
to  the  Bathurst  Bank,  and  procured  there  £500  in  notes, 
with  which  Mr.  Peachey  and  Mr.  Rotton  proceeded  to 
Keightley s  house,  arriving  there  before  ten.  Peachey 
and  Rotton  found  on  the  premises  neither  Keightley  or 
the  bushrangers;  and  in  consequence  of  what  a  servant 
there  told  him,  Rotton  did  not  go  further  with  Peachey, 
The  latter  alone  therefore  proceeded  up  the  hill  to  the 
place  where  Keightley  had  remained  all  night  in  custody 
of  the  bushrangers ;  Mr.  Rotton  previously  counting  out 
and  delivering  the  £500  in  notes  to  Peachey, 

On  the  way,  Mr.  Pecichey  was  met  by  two  of  the  bush- 
rangers (still  armed),  one  of  whom  asked,  "Have  you 
brought  the  money?'' — -Pr^z^rA^  replied, "Yea;  will  you 
set  Mr.  Keightley  at  liberty  ?"  The  man  answered,  "He 
is  all  right,  you  can  come  and  see  where  he  is.'*  Upon 
arriving  at  the  spot  where  A'^JfA/Zf^^andthebushrangers 
were,  Keightley  said  to  Peachey ^  "Have  you  got  the 
money  ?"  Peachey  answered  "Yes,''  and  immediately 
threw  the  money  to  one  of  the  bushrangers.  The  latter, 
after  partly  countingit,putthe  whole  in  his  pocket.  The 
bushrangers  then  packed  up  their  blankets,  and  rode 
away,  armed  as  before,  leaving  both  Keightley  and 
Peachey  at  liberty. 

Mr.  Rotton' s  evidence  was,  that  after /^^/?^://^Vcoming, 
with  Mrs.  Keightley,  to  him  at  Bathurst,  he  went  to  the 
bank  in  consequence  of  a  communication  made  to  him  by 
rliein^and  procured  one  hundred  15  bank  notes  and  then 
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•drove  with  Peachey  to  Keightky's  house  at  Dunn's  ^^^' 
plainis.  He  said,  "  I  was  going  to  deliver  the  money  The  Quebn 
myself  to  some  individuals  of  whom  Dr.  Peachey  had 
told  me  something.  But  in  consequence  of  what  was 
said  to  me  at  Keigktley's,  I  did  not  go.  It  was  said  to 
me  in  Keightley's  yard,  *  *  *  I  therefore  went  to 
Dr.  Peachey y  who  was  in  the  next  room,  and  took  down 
in  his  presence  the  numbers  of  the  notes,  and  then 
handed  them  to  him.  Did  not  tell  him  what  to  do  with 
them.  He  knew  that.  Handed  them  to  him  in  conse- 
quence of  what  he  had  told  me  in  the  morning  *  * 
not  thinking  it  safe  to  deliver  the  money  myself" 

There  was  ample  testimony,  tracing  certain  of  these 
notes  to  the  prisoner's  possession  in  Bathurst,  six  days 
after  the  occurrence;  and  tending  strongly  to  prove 
liis  knowledge  of  the  transaction  here  related.  But  the 
only  question  reserved  is,  as  to  the  offence  of  the 
principals.  In  my  charge  I  told  the  jury  that  if  the 
bushrangers,  or  any  of  them,  stipulated  with  Keightley 
for  £500  as  the  ransom  for  his  life,  or  if  any  arrange- 
ment of  that  character  was  made  and  if  Rotton  gave  the 
money  into  Dr.  Peachey' s  charge  in  order  to  carry  out 
that  arrangement  and  thereby  save  Keightley  from 
4issassination,  and  if  Dr.  Peachey  as  his  agent — or  as 
the  person  having  the  sum  lawfully  in  possession — ^gave 
•over  the  money  under  that  compulsion,  and  with  the 
impression  that,  if  it  was  not  delivered,  Keightley s  life 
would  be  the  sacrifice — the  receipt  of  the  £500  by  the 
bushrangers,  at  the  time  and  under  the  circumstances 
.stated  by  Dr.  Peachey,  was  a  larceny. 

The  question  for  the  Court  is,  whether  the  charge 
thus  given  was  right  ? 

As  to  the  knowledge  by  this  prisoner  of  the  trans- 
action, I  said  this  was  a  question  for  the  jury,  taking  all 
the  circumstances  into  their  consideration.  I  thought  it 
unnecessary  to  say  whether  the  larceny  was  of  the  goods 
of  Rotton,  or  of  Peachey ;  as  the  notes  might  be  deemed 
still  the  property  of  Rotton,  although  also  at  the  moment 
of  delivery  the  property  of  Peachey,  as  his  agent. 

\  The  particulars  of  the  communication  made  to  Mr. 

\  Kotton  by  his  daughter  and  Peachey,  and  also  of  the 
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^^^'  commnnication  made  to  the  former  at  Keig/U/e/s  by 
Thb  Quebm  the  servant,  and  also  all  inquiry  from  Rotten  as  to  the 
motives  which  led  him  to  part  with  his  money,  and 
whether,  in  fact,  he  was  under  apprehension  when  he 
procured  the  notes,  and  when  he  handed  them  over  to- 
Peadtey,  were  shut  out  on  objections  taken  by  the 
prisoner's  counsel. 

"Alfred  Stephen." 

Innes,  for  the  prisoner.  The  offence  proved  is  robbery 
or  nothing ;  and  if  the  prisoner  is  not  guilty  of  robbery^ 
he  must  be  discharged,  and  is  submitted  that  he  cannot 
be  convicted  of  robbery.  Robbery  is  a  felonious  taking 
of  money,  &c.,  from  the  person  of  another  or  in  hia 
presence  against  his  will,  by  violence,  or  putting  him  in 
fear  and  that  fear  accoixJing  to  Mr.  East  (a),  is  not,  on 
the  one  hand,  confined  to  an  apprehension  of  bodily 
injury,  and,  on  the  other,  it  must  be  of  such  a  nature  as^ 
in  reason  and  common  experience,  is  likely  to  induce  a 
person  to  part  with  his  property  against  his  will,  and  to- 
put  him  as  it  wei-e  under  a  temporary  suspension  of  the 
power  of  exercising  it,  through  the  influence  of  the  terror 
impressed,  in  which  case,  fear  supplies  the  place  of  force* 
But  it  is  submitted  that  that  fear  must  operate  upon  the 
person  robbed.  The  property  in  these  notes  is  laid  in 
Rotton  and  in  Peachey  alone ;  but  Keightley  was  the 
person  in  distress,  and  he  was  put  in  fear.  It  is  for  this 
i*eason  that  it  has  been  held  that  the  obtaining  money 
from  a  wife,  under  a  threat  of  accusing  her  husband  of 
an  unnatural  crime,  is  not  robbery,  R,  v.  Edwards  (by 
"  To  make,"  said  LittledaU,  J.,  "  a  case  of  tliis  kind  a 
robbery,  the  intimidation  should  be  on  the  mind  of  the 
person  threatened  to  be  accused,  and  the  apprehension 
of  the  wife  was  of  a  different  character."  [  Wise,  J.  Was 
not  Peacluy  under  the  influence  of  fear,  not  only  on 
account  of  the  risk  in  which  KeightUy  was  placed,  but 
also  on  his  own  account,  at  the  moment  he  gave  up  the 
money  ?  If  he  had  then  refused,  what  would  have 
been  the  consequence  ?      Was  not  that  money  taken 

(a)  2  P.  C.  7ia  {h)  1 M.  &  Rob.  257  ;  5.  C.  A  P.  518. 


V. 

Chbshibb. 


CASES  AT  LAW.  183 

by  armed  bushrangers,  taken  by  violence  ?]  Jackson  ^^^' 
And  Shipley's  case  {a)  is  an  authority  that  to  constitute  The  Qubem 
robbery,  the  money  must  be  parted  with  from  an 
immediate  apprehension  of  present  danger,  and  not 
■after  the  parties  have  separated  and  the  party  robbed 
has  had  time  to  deliberate  upon  it,  and  apply  for 
4U3sistance ;  because,  in  such  case,  the  circumstances 
had  more  an  appearance  of  a  composition  of  a  prosecu- 
tion than  it  had  of  robbery.  Here  there  was  no 
continuing  fear  operating  upon  Peachey  from  the  time 
the  money  was  demanded  till  it  was  paid,  as  is  said  to 
be  necessary  in  Jackson's  case ;  and  in  the  interval  he 
might  have  procured  assistance  and  taken  advice. 

The  Attorney'Generaiy  for  the   Crown.     Even  the 
taking  up    and    appropriating    lost  property  with 
knowledge,  or  means  of  knowledge  of  the  owner,  is 
larceny;  and  the  getting  possession  of  money  by  some 
trick,  or  fraudulent  contrivance  of  any  kind,  is  larceny. 
If   by   the  threat  held    out    without    the    slightest 
justification,  the  possession  of    money  or  goods  is 
parted  with  and  obtained  by  that  species  of  fraud,  the 
property  in  such  money  or  goods  is  not  changed,  and 
the  appropriation  is  larceny.    Thus  in  R,  v.  Thompsofi 
{V)  where  a  lady  wishing  to  get  a  railway  ticket,  and 
finding  a  crowd  at  the  ticket  office,  asked  the  prisoner 
who  was  nearer  to  it,  to  get  a  ticket  for  her,  and 
handed  him  a  sovereign  to  pay  for  it.     The  price  of 
the  ticket  was  ten  shillings.     He  took  it,  intending  to 
steal  it,  and,  instead  of  getting  the  ticket,  ran  away 
with  the  money ;  and  he  was  held  to  have  been  guilty 
of  larceny,  on  the  ground  that  the  lady  retained  the 
possession  of  the  money,  in  point  of  law,  notwith- 
standing this  delivery.     So  in  this  case,  there  was  a 
fraudulent  contrivance  by  means  of  which  the  bush- 
rangers got  possession  of  the  money,  the  property  in 
which  never  passed  to  them ;  and  therefore  it  was  a 
clear  larceny,  whether  the  property  in  the  money  is 
laid  in  Rotten ^  or  Peachey  who  was  his  agent     But  it 


s 


1  KmI  p.  C.  App.  21. 

Leigh  A  Cave,  C.  C.  225  ;  32  L.  J.  M.  C,  53. 
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^0^-  is  submitted  that  it  is  a  robbery,  for  if  the  money  was 
The  Queen  taken  from  Peachey,  he  being  in  possession  of  it,  under 
^     ^'  a  threat  operating  upon  Peachey  that  Keightley  would 

be  shot,  if  he,  Peachey,  did  not  deliver  it :  that  would 
be  a  robbery  from  Peachey,  If,  however,  the  same 
threat  being  conveyed  to  Rotton,  he,  under  the 
influence  of  that  threat,  parted  with  his  money  to 
save  Keightley ;  that  would  be  a  robbery  from  Rottoiu 
Fear  with  respect  to  his  family  is  sufficient,  without 
actual  violence,  to  make  the  oflence  robbery.  Tlius  it 
is  laid  down  in  Bracton,  lib.  2.,  cap.  5,  in  treating  fo.  IS 
&  14,  (Quod  dofiatio  sitgraiuita  et  non  coacta ;  et  quid 
sit  metus),  who  says,  fo.  16,  b.,  Et  non  solum  excusatur 
quis  qui  txceptionem  habet,  si  sibi  ipsi  inferatur  vis  et 
metus  ;  sed  etiam  si  suis  ;  ut  si  filio  vel  filice^  Jratri 
vel  sorori,  vel  aliis  domesticis  et  propinquis  ;  sicut  de 
eodem  Falcone,  qui  tenuit,  in  prisona  fratrent  cujusdanty 
donee  f rater  ejusdefu  qui  fuit  extra  prisonam  dedit  ei 
quoddam  manerium  {a)  and  Lord  Hale  {b\  lays  down 
the  law  in  the  same  way  : — If  thieves  come  to  rob  A,, 
and,  finding  little  about  him,  enforce  him  by  menace 
of  death,  to  swear  upon  a  book  to  fetch  them  a  greater 
sum,  which  he  doth  accordingly,  this  is  a  taking  by 
robbery,  yet  he  was  not  in  conscience  bound  by  such 
compelled  oath,  for  the  fear  continued,  though  the 
oath  bound  him  not,  and  in  that  case  the  indictment 
need  not  be  special,  for  that  evidence  will  maintain  a 
general  indictment  of  robbery,  44  E.  III.,  14.  ^ ;  4  H. 
IV.,  2.  a ;  Co.  P.  C,  p.  68 ;  Dalt.,  cap.  100,  p.  257  b, 
who  saith  it  was  so  adjudged,  also  in  P.  36  Elis.  Mr. 
East  {c\  after  citing  the  same  case  makes  the  following 
comment : — "  not  for  the  reason  assigned  by  HawkinSy 
because  the  money  was  delivered  while  the  party 
thought  himself  bound  in  consequence  to  give  it  by 
virtue  of  the  oath  which  in  his  fear  he  was  compelled  to 
take,  which  manner  of  stating  the  case  aflbrds  an  infer- 
ence that  the  fear  had  ceased  at  the  time  of  the  delivery, 
and  that  the  owner  then  acted  solely  under  the  mistaken 
compulsion  of  his  oath;  but  the  true  reason  is  given  by 

(a)  Cited  2  East  P.  C.  218.  (6)  P.  C.  532. 

(c)  2  P.  C.  714. 
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Lord  HaU  and  others^  because  the  fear  of  that  menace        l^^- 
still  continued  upon  him  at  the  time  he  delivered  the  The  Quksn 
money,  and  therefore  the  indictment  need  not  be  more  ^* 

special  than  in  ordinary  cases."  Constructive  force 
is  equivalent  to  actual  force.  If  the  owner  delivered 
his  money  or  were  made  to  stand  still  whilst  the 
thief  took  it  up,  that  amounted,  in  construction  of  law, 
to  a  taking  by  force,  because  it  was  the  effect  of  terror 
operating  on  the  mind,  which  induced  his  acquiesence, 
and  if  the  property  were  delivered,  or  suffered  to  be 
taken^  by  the  owner,  through  terror  impressed  on  his 
mind^  and  in  order  to  get  rid  of  that  terror,  it  was  a 
taking  by  force  and  amounted  to  robbery,  DonnalL'/s 
Case  [a).  There  is  no  distinction  between  a  personal 
violence  to  the  party  himself,  and  a  case  put  by  one  of 
the  Judges,  of  a  man  holding  another^s  child  over  a  river 
and  threatening  to  throw  it  in  unless  he  gave  him  money. 
The  threat  was  to  take  Ketghtleys  life  unless  £500  was 
obtained,  the  bushrangers  were  armed,  and  Peachey  de-  ' 
livered  the  money  when  the  fear  of  that  threat  was  still 
operating  upon  his  mind.  In  Jackson^ s  case,  there  was 
no  third  person  whose  life  was  in  danger,  no  demand 
upon  a  relative  to  pay  his  ransom.  In  this  case,  the 
pressure  put  upon  RottotiYf?^  to  part  with  this  money  to 
save  the  life  of  his  son-in-law,  who  was  still  in  custody, 
and  this  was  a  menace  likely  to  influence  a  constans  vir, 
and  it  still  continued  to  operate  when  he  parted  with 
his  money.  [ Stephen,  C.  J.  But  Rottofi  was  not  present 
at  the  robbery.  Wise,  J.  Is  money  paid  by  a  free  agent, 
to  prevent  a  crime  being  committed,  recoverable  by 
him  in  an  action  at  law?  It  has  been  held  in 
ChowneY,  Bay  lis  (^),  that  although  the  civil  remedies, 
as  against  a  felon,  which  belong  to  the  person  whose 
property  has  been  feloniously  taken,  are  suspended 
after  the  discovery  of  the  commission  of  the  offence,  un- 
til the  conviction  of  the  felon,  still  the  amount  taken  by 
the  man  who  has  committed  the  felony  constitutes 
such  a  debt  as  may  be  made  the  consideration  for  the 
assignment  of  his  property  after  the  commission  of  the 
felony,  but  before  the  conviction  of  the  felon,  in  order 
(a)  2  East  P.  C.  718.  (h)  31  L.  J.  Ch.  767. 
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^^^'  to  secure  that  debt  to  the  person  robbed.]  At  all  events 
The  QuaiN  it  is  clearly  larceny.  It  cannot  be  contended  that  the 
Cbsshibb.  P^P^^y  i^  t^®  notes  passed  to  the  bushrangers. 
Peachey  had  a  right  to  go  to  the  place  where  Keightkf 
wasj  and  the  bushrangers  had  no  right  to  appropriate 
the  money.  He  referred  to  PatMs  {a)  case  visaA  Pearls 
case  {b)^  and  Bishop  on  Criminal  Law  {c). 

Stephen^  C.  J.  As  to  the  point  whether  it  is  larceny 
or  robbery,  I  am  inclined  to  think  that  it  was  robbery 
or  nothing.  If  Peacliey  threw  down  the  money  sup- 
posing that,  if  he  did  not  do  so,  he  would  be  shot,  that 
would  have  been  a  reasonable  apprehension  under  the 
circumstances.  Actual  terror  need  not  exist,  if  circum- 
stances exist  which  are  sufficient  to  excite  terror.  He 
knew  that  if  he  did  not  give  them  the  money,  it  was 
probable  that  they  would  have  taken  it,  even  if  personal 
violence  to  himself  had  not  been  used.  He  was  at  the 
time  in  the  custody  of  desperate  and  armed  men  who, 
in  effect,  demanded  the  money.  He  was  Rottati^s  agent> 
and  bailee  of  this  money,  and  when  he  parted  with  the 
possession,  no  property  passed  to  the  bushrangers.  I 
am  clearly  of  opinion  that  it  was  larceny  as  against 
Peachey,  and  I  have  no  doubt  it  was  robbery.  It  could 
not  have  been  robbery  as  against  Rotton ;  but  it  was 
clearly  larceny  as  against  him — ^whose  property  it 
ultimately  was  that  was  taken.  He  intended  to  part 
with  his  money  under  a  moral  compulsion.  Bracton 
says  expressly  that  such  is  donatio  non  gratuita  sed 
coacta.  There  was  a  delivery  of  the  money  for  the  sake 
of  saving  Keightlefs  life ;  but  if  there  was  such  a  de- 
livery in  consequence  of  fear  being  exercised,  or  fear 
prevailing,  either  with  regard  to  himself ,.or  his  family, 
or  even  his  neighbour,  the  property  did  not  pass 
according  to  Bracton.  Delivery  by  compulsion  was  no 
delivery  at  all.  I  do  not  say,  that  if  A,  went  to  B. 
and  said,  ^'  I  shall  shoot  your  neighbour  C.  unless  you 
give  me  £50,^'  that  would  be  sufficient  to  make  it  a 
robbery ;  but  here  the  bushrangers  had  control  over 
the  person  threatened,  for  he  was  in  their  custody, 
(ft)  1  Leach  23S.  (6)  Id.  813.  (e)  pu  Wl. 
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The  pofisession  of  the  money  was  also  obtained  by       ^^^» 
contrivance  and  a  trick,  and  therefore  the  property  in    thi  Qubbm 
it  did  not  pass.    /f^//^«  parted  only  with  the  possession,         ^• 
not  with  the  property  in  this  money.    I  am  of  opinion 
therefore  that  with  regard  to  Roiton,  it  was  larceny, 
and,  without  any  dbubt  whatever,  it  was  so  with  regard 
to  Peachey. 

Wise,  J.  I  am  satisfied  that  this  conviction  ought 
to  be  sustained.  The  only  point  deserving  of  argument 
arises  from  circumstances  which  can  only  be  paralleled 
by  going  back  to  the  dark  ages  of  English  history ; 
and  it  would  have  been  a  grievous  thing  if  we  had  been 
obliged  to  come  to  the  conclusion  that  this  was  not  a 
legal  offence.  I  am  of  opinion  that  it  was  a  robbery 
from  Peachey,  Robbery  is  the  felonious  taking  of 
money  or  goods  from  their  owner,  against  his  will,  by 
violence,  and  putting  him  in  fear.  Violence  may  con- 
sist of  such  circumstances  as  do  not  leave  the  party 
BufiTering  the  violence  a  free  agent.  It  is  not  necessary 
that  he  should  swear  that  he  was  afraid ;  actual  fear 
need  not  be  proved  In  this  case,  after  an  ineffectual 
aittempt  to  defend  the  house,  Peachey  6nding^eigAiley 
in  the  custody  of  those  cowardly  men,  consented  to  go 
and  obtain  from  Rotten  the  money  demanded  by  them 
as  the  ransom  for  Keightley.  When  he  returned  he  was 
asked  whether  he  had  the  money^  and  he  said  that  he 
had,  and  he  delivered  it  to  them.  I  have  no  doubt  it 
was  robbery  as  against  him ;  for  if  the  bushrangers 
would  commit  the  murder  of  Keightley^  there  was  no 
reason  why  they  should  not  kiU  Peachey^  to  prevent 
his  ever  being  a  witness  against  them.  As  to  Rottoti, 
I  do  not  dissent  from  the  judgment  of  the  learned  Chief 
•Justice,  but  I  do  not  give  judgment  on  this  point 
because  I  should  have  liked  to  consider  it  a  little  more. 
My  only  doubt  is,  whether  a  person  cai),  at  law,  be 
considered  to  be  justified  in  giving  money  to  criminals, 
4ind  abstaining  for  a  whole  day  from  giving  information 
.against  the  persons  engaged  in  such  unlawful  courses. 

Conviction  sustained. 
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1864. 


June  8.  In  the  matter  of  the  mortgages  of  the  ships  "  Albion," 
"  Myrtle,"  and  "  George," — and  of  sections  65 
and  71  of  the  Merchant  Shipping  Act,  of  1854  (a), 

fi.mortgageaa  (^ORDON^  for  the  petitioner,  appeared  in  support  of 

LiOTward8*to*  this  application  for  an  interim  order  under  sect 

P.;  both  these  65  (b)  of  the  Merchant  Shipping  Act  of  1854. 

wwB  regfs*  ^^^  petition,  which  was  supported  by  affidavit,  stated 

tered.    M.,     that  the  petitioner  Peacock  was  a  second  mortgagee  of 

the  Merchant  *'^®  three  ships,  Albion,  Myrtle,  and  George ;  that  on 

Shipping  Act,  and  before  August  8, 1863,  Shooter t  was  the  duly  regis- 

but  before  this  tered  owner  of  these  ships ;  that  about  August  8, 1863, 

<x}iiyeya^\s  Shoobert  applied  to  the  petitioner  to  advance,  and  that 

applies  to' the  ^^®  latter  had  advanced  £1000,  secured  by  a  mortgage 

Court  and  of  the  ships;  that  the  mortgage  was  in  the  form  pre- 
obtains  a  bus-        -i-iii  %  i-  i*i  -j* 

pending  order,  scnbed  by  the  act ;  that  at  the  time  of  the  execution  of 

"°d^b  *'b^ '    ^^^®  mortgage  it  appeared  on  the  registry  of  the  ships 

petition,  asks  that  they  were  then  mortgaged  to  Murnin,  to  secure 

'of,^i^'^*7.*o  certain  advances ;  that  on  April  22, 1864,  the  petitioner 
sell  the  ship     .         .        .,     ^    .^         .  f      ,   ,      ,.  «  .1       1  . 

under  the       hearing  that  Murmn  was  about  to  dispose  of  the  ships 

power  oUale  \y^  private  contract,  under  the  power  of  sale  vested  in 
vested  m  him    f  *^  v    ix     «^        .    x  •  1 

as  suoh  mort-  him  as  mortgagee,  applied  to  Murmn  to  concur  m  a  sale 

f ^tT  u°  on^  of  the  ships  by  public  auction,  or  to  forward  to  him  an 
paying  M.  the  account  of  what  was  due  to  Murnin  on  his  several  mort- 
tohim '^  STw  ff^'S®^'  ^^^  offered  to  pay  the  amount  which  appeared  so 
that,    assum'  to  be  due ;  that  in  reply,  Murnin  stated  that  he  had 

hwl**'furiSfc-  ^^  *^®  ®^^P^  ^  ^^®  Broughton  for  the  amount  of  his 
tion,  the  right  mortgage ;  that  the  petitioner  had  searched  the  registry 
of  C.  as 

against  M.  (°^)  Before  Stephen^  G.  J. ,  and  Wise,  J. 

was  an  equity  .  fh)  That  section  enacts  that  "  it  shall  be  lawful  in  England  or 
within  the  Ireland  for  the  Court  of  Chancery,  in  Scotland  for  the  Court  of  Session, 
meaning  of  in  any  British  pNOSsesion  for  anjr  Court  possessing  the  principal  civil 
the  third  jurisdiction  within  such  possession,  without  prejudice  to  the  exercise 

section  of  the  of  any  other  power  such  Court  may  possess,  upon  the  summary  applio- 
S5  and26Vio.»  ation  of  any  interested  person  made  either  by  petition  or  otberwiae, 
c.  63,  and  and  either  ex  parte  or  upon  service  of  notice  on  any  other  person,  as 
that  therefore  the  Court  may  direct,  to  issue  an  order  prohibiting  for  a  time  to  be 
the  Court  named  in  such  order  any  dealing  with  suoh  ship  ;  and  it  shall  be  in 
ought  not  to  the  discretion  of  such  Court  to  make  or  refuse  anv  such  order,  and  to 
interfere.  annex  thereto  any  terms  or  conditions  it  may  think  fit,  and  to  dis- 

charge such  order  when  granted  with  or  without  coats,  and  generally  to 
act  in  the  premises  in  such  manner  as  the  justice  of  the  case  requires." 
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of  the  ships,  and  discovered  that  no  transfer  of  the  ships        1864. 
or  of  any  of  them  had  been  made ;  that  the  petitioner  jn  matter  of 
beheved  that  Mumin  had  agreed  to  sell  to  Btoughton    mortgages 
for  the  amount  of  his  mortgage  debt,  and  that  he  be-      Albion, 
Ueved  that  Brotighton  was  acting  as  an  agent  or  trustee  M^tle,  and 
for  the  benefit  of  Shoobert ;  that  he  believed  the  amount 
for  which  Mumin  was  about   to   sell   the   ships   to 
Bf&ughton  was  greatly  below  the  value  of  the  ships,  and 
that  double  that  amount  would  readily  be  obtained  by 
a  sale  by  public  auction,  or  by  private  contract,  and 
the  petitioner  was  ready  and  willing  to  pay  double  the 
amount    of   the   said  price,   deducting  thereout  the 
amounts    due    on  the   several  mortgages;   that  the 
petitioner  desired,  by  sale  of  the  ships  under  the  power 
vested  in  him  as  second  mortgagee,  to  obtain  payment 
of  the  amount  due  to  him  by  Shoobert y  and  that  he  was 
ready  and  willing  before  exercising  the  power  of  sale 
to  pay  off  and  discharge  the  mortgages  of  Mumin. 

The  prayer  of  the  petition  was,  that  the  petitioner 
might  be  at  liberty  to  sell  the  ships  under  the  power 
of  sale  vested  in  him  as  such  mortgagee,  upon  paying 
Mumin  (which  he  offered  to  do)  the  amount  due  to 
him,  and  asked  for  an  order  prohibiting  in  the  mean- 
time any  dealings  with  the  ships. 

Per  Curiam,  The  order  to  be  upon  reading  the 
petition  and  the  affidavits,  and  to  direct  that  the  petition 
and  order  be  served  on  the  parties,  on  or  before  June 
10th,  and  that  all  dealings  with  the  ships  be  prohibited 
till  June  22nd.  The  matter  to  stand  over  till  June  16th, 
on  which  day  the  petitioner  shall  have  leave  to  move  for 
an  order  to  enable  him  to  sell  the  ships  under  sect.  71  •    .     , 

Gordon  and  Salamons,  for  the  petitioner,  moved  that  J^ne  24th.  (a) 
the  Court  would  grant  the  order  prayed  for. 

The  Attorney-General y  Darvall,  Q.C.,  and  Isaacs  for 
Brougkton. 

(a)  The  o»^  did  Dot  come  on  on  Jane  22nd  as  Wiu^  J*  was  ill ; 
bnt  WIS  taken  on  the  84th,  before  Stephen,  C.  J.  and  Milford,  J. 
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^^^  Isaacs  now  read  affidavits  in  reply.     The  affidavits 

Is  matter  of  contradicted  the  affidavits  of  the  petitioner  as  to  what 
TSi?^^  occurred  on  the  different  occasions^  and  were  to  the 
Albion,  effect  that  in  April^  Mumin  offered  to  allow  the  peti- 
^gSSmb"^  tioner  to  redeem,  and  told  him  so,  but  that  then  the 
petitioner  said  that  he  was  unable  to  redeem.  That  after- 
wards Broughtofi  had  seen  Murnin,  and  that,  on  April 
10th,  he  agreed  to  purchase  the  ships  for  £1,446,  one- 
third  cash,  and  two-thirds  by  promissory  notes,  payable 
on  May  28th,  and  June  6th;  and  that  on  April  11th 
the  ships  were  transferred  to  him;  and  that  it  was 
agreed  between  these  parties  that  the  transfers  should 
remain,  unregistered,  in  the  hands  of  trustees,  as 
security,  until  the  payment  of  the  said  promissory 
notes ;  and  that,  accordingly,  on  June  8th,  when  the 
last  promissory  note  was  honored,  being  the  same  day 
on  which  the  interim  order  had  been  made,  but  before 
service  of  the  said  order  upon  him,  and  indeed  without, 
as  it  appeared,  any  knowledge  of  the  order,  Braughton 
registered  the  several  bills  of  sale.  It  also  appeared 
that  Broughton  had  now  paid  monies  in  and  for  this 
ship,  over  and  above  the  mortgage. 

Darvall,  Q.C.,  for  the  respondent,  claimed  the  right 
to  begin. 

Per  Curiam.     The  petitioner  must  make  out  his  case. 

Gordon  and  Salatnons,  in  support  of  the  petition. 
The  law  does  not  recognise  the  validity  of  any  trans- 
action with  respect  to  an  interest  in  a  ship,  unless  all  the 
formalities  prescribed  by  the  statute  are  fulfilled ;  and 
the  petition  shows  that,  notwithstanding  the  agreement 
,  ,  between  Mumin  and  BrougktoUy  there  was  nothing 
on  the  ships'  registry  at  the  time  the  petition  was 
presented,  and  the  interim  order  was  made,  except  that 
Skoobert  was  owner,  Mumin  the  first  mortgagee,  and 
the  petitioner  the  second  mortgagee;  and  the  first  mort- 
gagee not  concurring,  the  second  mortgagee  asks  the 
Court,  under  sect.  71  (/i),  to  allow  him  to  exercise  his 

(a)  SeotioD  71  enooto  that  **  eycnry  registered  mortgagee  shall  have 
power  absolutely  to  dispose  of  the  ship  or  share  in  respect  of  which  he  is 
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power  of  sale,  upon  the  terms  of  paying  off  the  first       l^^- 
mortgagee.     The  Liverpool  Borough  Bank  v.  Turner  inmaiterof 
{a\  is  an  express  authority  that  everything  required  by    yju^jjjf 
the  statute  must  be  done,  and  that  a  Court  of  Equity     Albion, 
will  give  no  effect  to  an  unregistered  contract  to  assign  ^  oJ^^g*"* 
a  ship  as  a  security  for  money  due.     Section  70,  and 
form  of  transfer  (k),  shows  that  the  mortgagor  is  still 
the  owner,  and  that  he  sells  subject  to  the  rights  of  the 
mortgagees  as  they  appear  on  the  register ;  and  section 
71  enables  the  mortgagee  to  deal  with  it  as  absolute 
owner  so  far  as  regards  the  sale ;  but  still  subject  to  the 
same  rights.    The  petitioner  being  second  mortgagee 
is  willing  to  give  the  same  amount,  that  the  rest  of  his 
security  may  not  be  altogether  lost.     The  order  takes 
effect  from  the  time  it  is  made  and  then  the  respondent's 
name  was  not  on  the  register.     No  dealing  with  the 
property,  pendente   lite,  can   raise   any  new  equities. 
Edwards  v.  Regina  [b),  was  referred  to. 

The  Attorney  General,  Darvall,  Q.C., and  Isaacs,  con- 
tra. The  order  was  inchoate  and  inoperative  until 
service,  and  the  respondent  cannot  be  affected  by  it,until 
notice.  But  at  all  events  he  was  entitled  to  register  his 
security,  and  so  complete  his  title.  Broughton  could  not 
register  the  ships  until  he  had  paid  and  taken  up  the 
promissory  note  for  the  balance  of  the  purchase  money, 
which  was  due  on  June  6th,  so  that  he  registered  on 
Jane  8th,  which  was  the  earliest  practicable  date. 
Registration  was  not  necessary  to  complete  Brouqhton^s 
title.  The  sale  was  completed  by  the  bill  of  sale, 
although  till  registered,  his  title  was  not  secured. 
Mumin,  as  the  first  mortgagee  had  nothing  to  do  with 
the  second  mortgagee.  To  make  a  transfer,  the  statute 
requires  that  there  should  be  a  registered  owner ;  but  it 
is  not  necessary  that  he  who  accepts  a  transfer  should  be 
registered ;  only  such  transfer  is  made  subject  to  the 
inconvenience  of    being    defeated  by  a   subsequent 

registered,  and  to  give  effectual  receipts  for  the  parohase  money ;  but 
if  there  are  more  persons  than  one  registered  as  mortgagees  ol  the 
•ame  ship  or  share,  no  subsequent  mortgagee  shall,  except  under  the 
order  of  some  Court  capable  of  taking  cognisance  of  such  matters,  sell 
such  ship  or  share  without  the  concurrence  of  every  prior  mortgagee." 

(a)  29  L.  J.  Ch.  827.  (&)  9  Exoh.  32. 
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^^4-  transferree  who  is  first  registered.  The  want  of 
Id  matter  of  registration  does  not  vitiate  th^  sale»  although  it  might 
? th*^^"  give  priority  to  a  subsequent  purchaser.  Thus,  it  has 
Albion,  been  held,  that,  where  a  ship  was  mortgaged,  but  the 
^^M*'  ^^  mortgage  not  endorsed  on  the  registry,  another  creditor, 
who  had  got  judgment  against  the  registered  owner, 
could  not  seize  the  ship  in  execution.  Kitchen  v.  Irmne 
(a).  Such  a  defect  does  not  prevent  the  ordinary 
incident  of  a  mortgage, — that  the  mortgagee  becomes 
the  owner  of  the  ship.  Here  Broughton  bought  the 
property,  and  a  transfer  was  executed  to  him ;  he  paid 
two-thirds  of  the  purchase  money,  and  in  the  meantime 
his  title  could  not  be  registered ;  but  supposing  that  he 
then  hfiid  become  insolvent,  his  interest  surely  would 
have  passed  to  his  assignee.  [Stephen^  C.  J.  But  it  is 
contended  for  the  petitioner  that  the  first  mortgagee 
has  no  right  to  throw  aside  the  subsequent  mortgagees, 
being  registered ;  and  that  if  there  be  such  mortgagees, 
the  purchaser  under  the  first  mortgagee  takes,  subject 
to  their  right  to  redeem.  If  this  be  not  the  law,  tiie 
first  mortgagee  could  sell  the  ship  for  half  its  value, 
and  thereby  exclude  the  other  mortgagees  from  getting 
anything  from,  or  in  respect  of,  the  other  half  value.] 
If  the  petitioner  had  chosen  to  redeem  when  he  was 
asked  to  do  so,  he  would  not  have  put  Broughton  into 
this  difficulty ;  but  now  he  ought  not  to  be  allowed  to 
take  the  property  from  Broughton  who  takes  under  a 
transfer,  which,  it  is  contended,  passes  the  property, 
although  it  is  not  registered.  In  the  L  iverpool  Borough 
Bank  V.  Turner^  which  has  been  relied  on  by  the 
petitioner,  it  was  no  transfer  in  any  form  prescribed 
by  the  statute,  but  a  mere  contract  which  required  the 
Court  of  Equity  to  interfere  to  give  it  validity.  But 
here  all  the  forms  prescribed  by  the  statute  have  been 
complied  with,  except  that  it  has  not  been  registered, 
but  the  respondent  also  relies  on  the  25  and  26  Vict, 
c.  63,  sect.  3  {b),  by  which  it  is  "declared  "  that  the 

{a)  8  E.  &  B.  789  ;  28  L.  J.  Q.  B.  46. 

*     (h)    This  section  Is  :~"  It  is  hereby  declared  that  the  expression, 

'  beneficial  interest/  whenever  used  in  the  second  part  of  the  principal 

Act,  includes  interests  arising  under  contract  and  other  equitable 

interests ;  and  the  intention  of  the  said  Act  is,  that  without  prejadioe  to 
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beneficial  interest  in  the  ship,  including  contracts  ^^^' 
to  mortgage  may  be  dealt  with  although  there  be  no  in  matter  of 
registration ;  and  which  is  a  statutory  ovenniling  of  ??u^^f\ 
the  Liverpool  Borough  Bank  v.  Turner,  Under  this  Albion, 
section,  if  Broughton  had  only  had  a  contract  for  the  ^^gborob!"^ 
purchase,  he  would  have  been  in  a  position  to  enforce 
that  contract.  It  has  been  decided,  under  that  section, 
that  where  a  registered  mortgagee  of  a  ship  deposited 
with  a  creditor  the  instrument  of  mortgage,  such  deposit 
constituted  the  creditor  equitable  mortgagee  of  the  ship ; 
Lacon  v.  Liffen  {a).  There  is  a  great  preponderance 
of  evidence  that  Peacock  knew  of  the  intended  sale  to 
Broughton^  and  yet,  he  waits  from  April  to  June  before 
he  takes  any  step.  The  charge  of  fraud  or  collusion 
between  Murnin  and  Broughton  is  altogether  disproved. 
On  what  ground,  then,  can  the  second  mortgagee, 
Peacock^  be  entitled,  in  reason  or  justice,  to  call  on 
Broughton  to  surrender  a  good  bargain,  which,  when 
offered  to  Peacock,  he  refused  to  make  ?  If  the  property 
had  been  absolutely  sacrificed  at  a  price  almost  nominal, 
the  case  might  have  been  diflferent.  Peacock* s  denial  of 
any  knowledge  of  the  intended  sale  is  not  circumstantial 
or  satisfactory.  Mere  inadequacy  of  price  is  not  any 
ground  for  avoiding  a  contract,  without  there  is  also 
gross  imposition  or  some  undue  influence  (^).  {Stepfien^ 
C.  J.  Suppose  a  sale  at  under  value,  but  not  coUusively ; 
and  that  before  the  day  of  sale  the  purchaser  has  notice 
of  a  second  mortgage,  can  such  purchaser  retain  his 
bargain  ?]  The  purchaser  is  under  no  obligation  to  give 
notice  to  anyone.  Where  is  there  an  equity  against 
Broughton  ?  and  will  Peacock  be  allowed  to  redeem  with- 
out reimbursing  Broughtofi  all  his  outlay  on  the  ship  ? 

Gordon,  in  reply.  Brotighton,  being  here,  is  com- 
pletely under  the  jurisdiction  of  the  Court.  When  he 
was  ordered  to  appear  here  his  contract  was  incomplete. 

the  provisions  contained  in  the  said  Act  for  preventing  notice  of  trasts 
from  being  entered  in  the  register  book,  or  received  by  the  registrar, 
and  without  prejudice  to  the  powers  of  disposition  and  of  giving 
receipts  conferred  by  the  said  Act  on  registered  owners  and  mortgagees, 
^.,  equities  may  be  enforced  against  owners  and  mortgagees  of  ships 
in  respect  of  their  interest  therein  in  the  same  manner  as  equities  may 
be  enforced  against  them  in  respect  of  any  other  personal  property.*' 
{a)  32  L.  J.  Ch.  25.  {h)  Story  E.  J.  244,  250. 
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'^^'  [Stephen,  C.  J.  But  the  difficulty  lies  here,  that  if  a 
In  matter  of  subsequent  mortgagee  can  interpose  between  the 
oTth'^Bh?*  making  of  a  contract  for  sale  by  the  first  mortgagee 
Albion,  ai^cl  its  formal  completion  by  registration,  in  a  ease 
^^^RG  *"**  ^^^  ^^^®'  where  no  fraud  or  collusion  is  established, 
no  such  contract  ever  would  be  enforced  or  carried  out 
where  the  second  mortgagee  should  hear  of  it,  except 
by  the  latter's  consent].  The  third  section  of  the  25 
and  26  Vict.,  c.  63,  does  not  apply  to  this  case.  That 
section  only  affects  a  case  between  those  whose  names 
appear  on  the  register,  and  third  parties,  who  do  not 
so  appear ;  as  for  instance,  in  a  case  where  a  party 
might  appear  on  the  register  as  owner  or  mortgagee, 
it  might  now,  under  this  section,  be  shown  that  such 
owner  or  mortgagee  was  trustee  for  third  parties  whose 
names  did  not  appear  on  the  register.  But  it  is 
submitted  that  it  does  not  aftect  parties  whose  legal 
rights  are  perfect  inter  se.  Here  for  instance,  Mumin 
might  have  been  a  trustee  for  third  parties,  and  the 
new  statute  would  have  enabled  such  third  parties  to 
enforce  their  rights  against  Murnin,  which  could  not 
have  been  done  under  the  old  statute ;  but  the  new 
statute  does  not  have  any  operation  with  respect  to 
equities  prevailing  against  parties  whose  names  are  on 
the  register  inter  se;  with  respect  to  such  parties  the 
Cfeurt  will  enforce  their  rights  as  they  appear  on  the 
register.  Ward  v.  Becie  {a)  was  a  case  of  this  kind» 
and  decides  that  the  Court  will  take  notice  and  give 
effect  to  the  real  intention  of  parties  appearing  on 
the  register,  and  recognise  their  equitable  interests. 
Therefore,  although  if  Mumin  were  trustee  for 
Broughion,  the  beneficial  rights  of  the  latter  might  be 
enforced  against  the  former,  it  was  never  intended 
that  they  should  be  so  enforced  as  to  interfere  with 
the  rights  of  Peacock  whose  name  is  on  the  register. 
In  Lacon  v.  Liffen  {b\  the  question  was  as  between 
a  registered  mortgagee  and  a  third  person,  who  had 
an  equitable  interest  under  a  deposit,  but  whose 
name  was  not  on  the  register;  and  there  was  no  contest 
bet\^een  the  registered    mortgagee   and  one    whose 

(a)  32  L.  J.  C,  P.  113.  <h)  32  L,  J.  CJh,  25. 
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name  was  on  the  register,  as  in  the  present  case.    The        1864. 
title  which  is  to  oust  any  title  on  the  register  must   In  matter  of 
itself  be  on  the  register ;  and  a  title  on  the  register    oTthe^^ 
cannot  be  ousted  by  some  equity  to  which  that  title  is      Albioji, 
not  liable.     Why  should  an  equity  arising  between  A.     ^Qeorg^ 
and  jB.  operate  to  the  prejudice  of  C,  who  has  a  perfect 
title  on  the  register?    The  register  is  the  title  as  against 
all  the  world.     Broughton  takes  the  same  but  not  more 
extensive  rights  than  Murnin.     What  injury  could  be 
done  to  Broughton  by  Peacock  being  allowed  to  redeem, 
if  it  be  really  true  that  the  ships  are  worth  no  more  than 
what  has  been  given  for  them  and  paid  in  respect  of 
them.     [Stephen,  C.  J.     But  why  should  we  interfere  ? 
What  has  Broughton  done  that  we  should  step  in  be- 
tween him  and  his  bargain,  supposing  that  we  have 
jurisdiction  in  this  summary  proceeding,  which  I  do  not 
think  clear  ?     Would  it  be  just  to  do  so  ?    Mil  ford,  J. 
Under  the  sixty-fifth  section  has  this  Court  jurisdiction? 
Is  it  capable  of  taking  cognizance  of  such  a  matter  ? 
A  Court  of  Admiralty  or  of  Equity  could  sell  a  ship, 
but  can  this  Court  do  so  ?] 

Stephen,  C.  J.  It  is  unnecessary  to  consider  whether 
we  have  the  jurisdiction,  because  I  am  of  opinion  that 
we  ought  not  to  exercise  it,  if  we  have  it.  The  second 
mortgagee.  Peacock,  has  failed  to  show  why  we  should 
compel  Broughtonto  surrender  anyadvantages  which  he 
may  have  under  his  contract  of  purchase  from  Mumin, 
The  Liverpool  Borough  Bank  v.  Turner  is  an  authority 
that  until  a  transfer  is  registered,  it  is  only  an  inchoate 
transaction  and  not  a  complete  transfer.  If  parties 
make  a  contract  of  loan  on  a  ship,  they  are  not  safe 
until  it  is  registered.  However  hard  this  may  be,  it  is 
the  law.  I  assume,  therefore,  that  this  bill  of  sale  to 
Broughton  not  being  registered  is  incomplete ;  and  I 
also  assume  in  Peacock's  favor,  that  when  the  order  was 
made  it  would  take  effect  instantly,and  thatregistration 
afterwards  would  have  no  effect.  There  was  therefore 
nothing  but  a  contract  of  sale  between  Murnin  and 
Broughton  \  and  if  the  recent  Act,  25  and  26  Vic, 
K— 8 
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^864.        c.  63,  had  not  been  passed,  Broughton  would  have  had 
In  matter  of   no  answer,  and  possibly  we  should  have  interfered.    As 
oTthl^Wps    ^^  ^^^^  ^^  ^^'^  ^^  registered,  and  there  was  no  transfer, 
Albion,      and  asthe  subsequent  mortgagee  had  come  in  and  asked 
Gborob.      te  redeem,  although  he  could  not  absolutely  claim  it  as 
a  right,  still  the  Court  might  have  interfered ;  at  all 
events  the  Court  would  have  had  the  power  to  interfere. 
Broughton  having  no  transfer,  Murnin  would  have  re- 
mained the  owner,  as  the  Liverpool  Borough  Bank  v. 
Turner  would  have  been,  I  think,  an  express  authority 
that  Broughton  could  not  have  enforced  his  title  as  the 
law  then  stood,  because  he  had  not  fulfilled  the  for- 
malities prescribed  by  the  statute,and  had  notregistered 
his  bill  of  sale.     But  I  am  of  opinion  that  the  recent 
statute  makes  all  the  difference.  I  think  equities  are  no 
longer  excluded.     The  legislature  says,  the  intention  of 
the  Shipping  Act  is  without  prejudice  to  certain  powers 
conferred   by  that  Act.      Equities  may  be  enforced 
against  owners  and  mortgagees  of  ships  in  respect  of 
their  interest  therein,  in  the  89.me  manner  as  equities 
may  be  enforced  against  them  in  respect  of  any  other 
personal  property — that  is,  that  theowners  and  mortga- 
gees of  ships  may  have  equities  enforced  against  them 
just  as  if  they  were  the  owners  and  mortgagees  of  other 
personal  property.     Broughton,  therefore,  is  entitled  to 
say,  "  I  am  not  to  be  shut  out  altogether ;  I  am  to  be 
taken  as  having  a  contratct ;  I  have  a  bill  of  sale ;  I 
have  paid  the  purchase  money;  lean  explain  why  it  is 
not  registered ;  I  am  in  such  a  position  that  I  can  call 
on  Murnin  under  the  statute  to  give  me  a  good  title ; 
I  can  make  Muimin  give  me  a  good  bill  of  sale,  and 
then  I  can  register ;  the  second  mortgagee  has  nothing 
to  do  with  me ;    whatever  equities  he  may  have  as 
against  the  first  mortgagee,  the  second  mortgagee  has 
none  against  me ;  if  I  have  power  under  the  statute  to 
compel  Murnin  to  fulfil  his  contract,  I  am  the  absolute 
owner ;  how  can  it  be  said  that  I  am  compellable  to  give 
up  my  bargain  to  the  second  mortgagee  ?"    Broughton 
has  made  a  bargain  and  wishes  to  keep  it ;  what  rigbt 
has  this  Court  to  interfere  ?    Even  if  Broughton  could 
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not  enforce  his  contract  against  Murnin,  I  am  not         1864. 
quite  clear  that  this  Court  ought  to  interfere.     But    in  matter  of 
as  it  is,  I  am  of  opinion  that  we  ought   not  and    Q^theS^ 
cannot  interfere.    Broughton  has  done  nothing  wrong*      Albion, 
or  calculated  to  deceive  Peacock.      Ward  v.   Becke     ^Joboe!" 
is  simply  a  decision  that  a  secret  trust  is  not  affected 
by  the  statute   17  and   18   Vic,  c.    104,  s.   66,  and 
that  the  new  statute,  25  and  26  Vic,  c.  63,  s.  3,  has 
left  things  just  where  they  were.     The  Court  there 
agreed  with  the  decision  in  the  Ztverpooi  Borough  Bank 
V.  Turner,  in  which  case  there  was  an  incomplete  trans- 
action just  like  the  present.     If  the  law  were  not  so,  it 
would  lead  to  enormous  frauds.     A  first  mortgagee  in 
want  of  money  might  obtain  it  from  A,,  and  the  second 
mortgagee  having  notice  of  the  loan  would  be  able  to 
step  in  and  say  "  the  money  is  paid ;  bat  as  it  is  not 
registered  I  shall  not  allow  you  to  enforce  your  con- 
tract."   I  am  of  opinion  that  the  law  makes  registration 
obligatory ;  but  it  does  not  interfere  with  the  right  of 
persons  under  such  circumstances  as  the  present  making 
themselves  registered. 

MiLFORD,  J.  In  the  case  oF  a  mortgage  of  land,  a 
second  mortgagee  has  a  right  to  redeem ;  but  if  the 
first  mortgagee  has  entered  into  an  agreement  under  a 
power  of  sale  contained  in  his  mortgage,  a  second  mort- 
gagee would  have  no  further  right  to  interfere  with  that 
sale ;  and  the  purchaser  would  hold  the  estate  subject 
to  such  right  to  redeem.  In  the  present  case,  Peacock, 
if  there  had  been  no  sale  by  Murnin,  had  a  right  to 
redeem.  But  Mwmin  has  sold  to  Broughton,  and  the 
question  is  whether  that  sale  is  a  binding  transaction  ? 
If  it  be.  Peacock  has  no  right  to  interfere;  if  it  be  not, 
things  remain  as  they  were.  The  statute  of  1862  says, 
that  equities  may  be  enforced  against  mortgagees  of 
ships  in  respect  of  their  interest  therein.  Murnin  is  a 
mortgagee,  and  there  is  an  equity  against  him  ;  Brought 
ion  has  such  an  equity  because  he  has  paid  his  money 
and  got  his  contract  of  sale.  He  is  entitled  to  enforce 
it  against  Murnin  and  compel  him  to  complete  the 
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1864. 

In  matter  of 
mortgages 
of  the  ships 

Albion, 

Mtbtle,  and 

George. 


transaction.  If  Peacock  were  now  let  in,  that  trans- 
action between  Mumin  and  Broughton  would  be  an- 
nihilated. Why  should  the  Court  interfere  to  destroy 
a  binding  contract  between  the  first  mortgagee  and  the 
purchaser  from  him  ?  It  is  an  equity  and  therefore  I 
think  that  Peacock  has  no  right  to  call  for  our  inter- 
ference; I  may  add  that  I  have  a  very  considerable  doobt 
whether  we  have  jurisdiction  at  all  in  such  a  case. 

Stephen,  C.  J.  The  Court  doubts  whether  it  has 
jurisdiction,  but,  although  it  has  no  jurisdiction  over 
the  party  against  whom  the  application  is  made,  it  has 
jurisdiction  to  give  costs  against  the  party  applying; 
and  as  we  are  of  opinion  that  Broughton  has  a  clear  right 
to  compel  Mumin  to  carry  out  his  contract,  and  that 
therefore  this  application  must  fail  utterly,  we  must 
dismiss  it  with  costs. 


July  1. 

Every  ap- 

Elioation  to 
ring  land 
under  the  pro- 
visions of  the 
Real  Pro- 
perty Act 
must  be  oon- 
fioed  to  one 
block,  or  to  a 
contiguous 
track,  of  land. 


Ex  parte  Burnell  and  another. 

rriHIS  was  a  motion  under  section  107  of  the  Real 
Property  Act,  to  compel  the  Lands  Titles  Com- 
missioners to  entertain  BurveWs  application  to  bring 
certain  property  un  der  the  provisions  of  the  Real  Property 
Act  (a).  The  summons  after  reciting  that  H.  C.  Burnett 
and  J.  Blackatotie  had  applied  to  the  Registrar  General 
and  the  Lands  Titles  Commissioners,  requiringthat  three 
properties,  one  in  Pitt  street,  Sydney,  one  in  Abercrom- 
bie-street,  Redfem,  and  a  third  at  Yaucluse,  should  be 
brought  under  the  provisions  of  the  Real  Property  Act ; 
and  that  the  title  of  the  applicants  thereto  having  been 
examined  and  reported  upon  by  the  Examinersof  Titles, 
the  application  was  referred  to  the  Lands  Titles  Com- 
missioners for  their  consideration  who  made  thef oUowing 
direction  thereon,  namely, "  that  the  Lands  Titles  Com- 
missioners decline  to  pass  the  titles  of  the  three  distinct 
properties  embraced  in  the  application, except aseparate 
application  is  made  for  each,  the  reception  of  the  appli- 
(o)  26  Vic,  No.  9. 
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cation  in  its  present  form  being  in  direct  contravention         1864. 
of  a  rule  laid  down  by  the  board  on  the  first  June,  1863,     Ex  parte 
to  the  following  effect,  viz :— 1st.  With  regard  to  sub-   an^'^another. 
urban  and  country  land,  that  separate  applications  . 
should  be  required  for  land  situated  in  separate  parishes 
or  districts,  except  in  the  case  of  contiguous  allotments 
or  sections.   2nd.  With  regard  to  town  lands  not  adjoin- 
ing and  having  distinct  roots  of  title,  separate  applica- 
tions too  are  also  to  be  required,"  and  that  the  appli- 
cants were  dissatisfied  with  the  direction  so  given  by 
the  Commissioners  upon  the  application,  stated  that 
at  the  request  of  the  applicants  the  Registrar  General 
was  required  to  appear  before  the  Supreme  Court,  &c., 
to  substantiate  and  uphold  the  grounds  of  such  direc- 
tion so  given,  and  to  show  cause  why  it  should  not  be 
altered  or  annulled,  and  such  application  accepted  and 
proceeded  with,  on  the  ground  that  the  Commissioners 
had  no  authority  to  make  any  such  rules. 

The  Solicitor  General  for  the  Registrar  General.  The 
Commissioners  are  justified  in  declining  to  consideir  this 
application,  which  includes  three  separate  blocks  of  land 
in  distant,  or,  at  all  events,  in  different  and  separated 
localities,  and  which  is  in  contravention  of  the  rules 
framed  by  the  Registrar  General.  If  there  can  be  ten 
or  evenfifty  different  blocks  in  as  many  different  districts 
thrown  into  one  application,  there  will  be  a  loss  of  fees 
to  the  revenue  by  the  process.  For  if  only  one  applica- 
tion is  necessary,  there  will  be  only  one  hearing  and  one 
certificate,  or,  at  all  events,  only  one  will  be  insisted  on. 
The  Act  contemplated  the  making  of  rules,  although  no 
express  power  may  be  given,  for  in  section  97  the  Regis- 
trar General  is  empowered  to  issue  certificates,  *'  as  far 
as  the  same  may  be  done  consistently  with  any  regula- 
tions at  the  time  in  force,  respecting  the  parcels  of  land 
that  may  be  included  in  one  certificate  of  title."  The 
statute  contemplates  the  bringing  under  its  provisions 
one  block  of  land  under  one  title ;  and  although  three 
blocks  may  belong  to  one  proprietor,  they  are  considered 
80  three  blocks.     In  support  of  this  proposition  he 
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^8^-         referred   to  sections  4,  14,  16,  97,.  and  schedules  A. 

Ex  parte       and  P. 

BURNELL 

and  another.  ^.     --«-    »*-  .        y-w  i^    •  .      n   ^y 

Sir  W.  Manmng,  Q.C.,  in  support  of  the  summons* 
The  Registrar  General  had  nopower  to  make  these  rules 
and  thus  multiply  the  fees  of  the  Commissioners.  Any 
power  of  thiskind  affecting  third per8ons,andnot merely 
regulating  the  office  must  be  expressly  given.  The  Act 
admits  of  one  application,  including  any  number  of 
titles  and  any  number  of  different  blocks  of  land.  But 
it  does  not,  therefore,  follow  that  there  must  be  only  one 
certificate  or  only  one  hearing,  because  there  may  beonly 
one  application.  The  fee  is  for  "hearing  application," 
and  it  is  obvious  that  the  work  of  the  Commissioners 
would  be  separate  in  reference  to  each  separate  title, 
and  that  there  would  be  a  distinct  "hearing"  on  each  title. 
But  still  the  application  might  be  one.  The  use  of  the 
singular  noun  in  the  different  sections  of  the  statute  is 
immaterial,  as  by  the  sixth  section  of  the  Acts  Shorten- 
ing Act  (a)  the  singular  includes  the  plural. 

Stephen,  C. J.  We  need  not  decide  as  to  the  power  of 
the  Registrar  General  to  make  rules.  But  I  am  of  opinion 
that,  looking  through  the  whole  statute  there  must  be 
a  separate  application  for  each  block  of  land  which 
may  be  ten  thousand  acres,  or  may  be  one  acre,  and  not 
one  application  only  for  several  blocks  perhaps  miles 
distant  from  each  other.  There  may  be  inconvenience  in 
having  only  one  investigation  as  to  a  continuous  tiuck 
of  land  made  up  of  united  blocks  where  there  is  a  variety 
of  titles.  But  I  think  there  would  be  acountervailingin- 
convenience  in  requiring  separate  certificates  in  such  a 
case.  It  would,  however,  be  very  inconvenient  and  very 
unreasonable,  that  where  there  are  fifty  different  blocks 
in  fifty  different  districts,  that  they  should  all  be  included 
in  one  application;  and  convenience  and  resonableness 
must  be  considered  in  construing  a  statute.  It  is  plain 
from  the  whole  language  of  the  statute  and  from 
schedule  A.,  that  every  application  must  be  confined  to 

(a)  16  Vic,  No.  1. 
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one  block  or  contiguous  track.     I  do  not  think  that         ^^^- 
ihia  argument  is  met  hj  saying  that  under  one  applica-      Ex  parte 
tion  there  may  be  several  certificates.     It  might  be    ancT^ther. 
very  inconvenient  that  there  should  be  fifty  certificates 
for  fifty  separate  blocks  all  included  in  one  application. 
I  do  not  agree  with  the  Commissioners  that  the  Legis- 
lature meant  that  any  number  of  blocks  within  one 
parish  or  one  district  should  be  applied  for  in  one  appli- 
cation, but  only  in  cases  where  various  blocks  have  be- 
come united   in  one   block.     Although   I  doubt  the 
powers  of  the  Commissioners  to  uiake  these  rules,  still 
as  an  expression  of  the  law  they  are  correct. 

MiLFORD,  J.  I  am  of  the  same  opinion.  Schedule 
A.  would  be  sufficient  to  justify  this  conclusion  unless 
there  was  something  in  some  other  part  of  the  statute 
to  indicate  the  contrary.  The  applicant  is  to  declare 
that  he  is  seized  in  fee  in  "  all  that  piece  of  land/'  ''which 
piece  of  land"  is  of  a  certain  value;  and  this  shows  that 
the  application  was  intended  to  be  confined  to  one  piece 
of  land.  A  person  can  divide  his  land  into  as  many 
portions  as  he  pleases,  and  may  make  separate  applica- 
tions as  to  each.  The  Acts  Shortening  Act  does  not 
seem  to  me  to  apply  to  a  schedule  like  this.  I  think 
also  that  the  Commissioners  have  no  power  to  make 
these  rules.  If  they  had  such  power,  they  might 
interfere  with  the  schedule  of  fees,  and  even  with  the 
substance  of  the  Act,  so  as  to  make  it  really  inopera- 
tive. But  this  is  not  to  be  considered  as  a  decision  on 
this  point  as  we  have  not  called  on  the  Solicitor  Gene- 
ral to  reply. 

Rule  discharged,  no  order  as  to  costs. 
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Jane  9.  The  Queen  against  Moranda. 

tion'lfhl^^ng  GPECIAL  case  reserved  for  the  consideration  of  the 
that  "M.  be-  '^     Court,  under  13  Vic,  No.  3. 
in^car^ing^        "  The  prisoner  was  charged  and  found  guilty  before 
the  mail  m©  ^^  the  last  Maitland  Assizes,  on  the  following  infor- 

G.  and  M.,  mation,  namely,  that  he,  on  April  4,  1863,  *  at  Walhol- 
*°*^  loved  did  ^ow,  being  employed  in  conveying  the  mail  between 
feloniously,  Gunnedah  and  Murrurundi,  and  while  so  employed, 
pape  *  enclo^  feloniously  did  steal  a  piece  of  paper  enclosed  in  a  letter 
sed  in  a  letter  gent  by  post.' 

and  not  laying  Entertaining  some  doubt  whether  this  information 
***®  F^P^'^^y  discloses  any  oflfence  under  the  forty-eighth  section  of 
any  one/  is  the  Postage  Act,  I  reserved  the  question  for  the  decision 
^-  of  the  Court. 

Edward  Wise." 
Supreme  Court,  Sydney, 
April  29,  1864. 

The  Solicitor  Gen&i^al  on  behalf  of  the  Crown.  The 
prisoner  is  charged  with  an  offence  against  sec.  48  of 
the  Postage  Act  (a),  and  it  is  not  necessary  to  lay  the 
property  in  any  particular  person ;  he  referred  to  the 
case  of  Hickman  and  Dyer  (6),  where  an  indictment  for 
stealing  lead  fixed  to  Brandon  Church,  was  held  good, 
which  laid  the  property  in  the  Vicar.  But  many  of  the 
Judges  thought  that  the  better  way  was  to  allege  that  it 
was  ''fixed  to  a  certain  building,  being  the  parish 
church,"  without  stating  the  property  to  be  in  any  one. 

(a)  15  Vic,  No.  12.  This  section  enacts  '*that  if  any  person, 
whether  employed  in  the  Post  Office  or  otherwise,  shall  fraudulently 
take  from  the  possession  of  any  postmaster  or  person  employed  to 
convey  post  letters,  or  from  oat  of  any  Post  Office  or  place  appointed 
for  the  receipt  or  delivery  of  post  letters,  or  shall  steal  or  shall  for 
any  purpose  embezzle,  take,  secrete,  or  destrov  any  letter  or  packet 
or  mail  of  letters  or  newspaper  or  other  printed  paper,  or  any  matter 
or  thing  enclosed  in  any  such  letter  packet  or  mail,  (sent  or  to  be 
sent  by  such  post),  every  such  person  so  ofifending  shall  be  guilty  of 
felony." 

(b)  2  East,  P.  C,  593. 
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No  counsel  appeared  for  the  prisoner. 

Cur,  ad.  vult, 

Stephen,  C.  J.,  now  delivered  the  judgment  of  the 
Court  as  follows : — 

The  question  here  is,  upon  a  special  case  stated  by 
Mr.  Justice  Wise,  whether  an  information  is  good  in 
law,  which  charges  the  prisoner  (stated  therein  to  be  a 
person  employed  in  the  Post  Office,  with  feloniously 
stealing  "  a  piece  of  paper,  enclosed  in  a  letter  sent  by 
post " — not  laying  the  property  in  either,  in  any  one. 

For  the  Crown,  the  Post  Office  Act,  sect.  48,  was 
relied  upon,  as  by  implication  dispensing  with  any  alle* 
gation  of  ownership.  It  is  clear,  however,  that  it 
always  was  necessary  in  larceny  to  lay  the  property 
stolen  in  some  one.  See  McOregor'a  case  (a),  and  Arch. 
Cr.  PI.  title  Larceny  (6).  If  not,  why  were  the  various 
enactments,  there  cited,  necessary  ?  See  also  Com.  Dig. 
Indictment  Q.  3,  note  k,  and  G.  5,  note  6.  Also  the 
case  of  Johnson  (c). 

The  enactment  relied  on  has,  in  our  opinion,  made 
no  ditference  in  this  respect.  The  Act  has  already 
been,  indeed,  on  this  very  point,  more  than  once  referred 
to  by  us  as  being  defective.  In  the  English  statute, 
there  is  an  express  provision  vesting  the  property  in 
post  letters  in  the  Postmaster  General. 

The  opinion  of  the  Court  being  that  the  indictment 
is  bad,  the  judgment  thereon  must  be  arrested,  and  the 
prisoner  will  be  discharged. 

Judgment  arrested. 


1864. 
The  Queen 

V. 
MORANDA. 

August  6. 


a)  3  B.  &  P.  106. 


(c)  3  M.  A;  S.,  545,  649. 


(6)  p.  281. 
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June  9.      The  Queen  against  Thomas  Kennedy  and  Patrick 

Kennedy  (a). 

Larceny  of  ^FECIAL  case  reserved  for  the  consideration  of  the 
mwe^beioDj.  ^  Judges,  Under  the  13  Vic,  No.  8. 
was  proved  "  The  prisoners  were  indicted  before  me  at  the  last 
intendentof  Maitland  Assizes  with  stealing  a  mare  and  found 
he'Lueved**  S^^^^y*  '^^^  property  in  the  mare  was  laid  in  Charles 
that  the  mare  Dangar,  and  the  only  evidence  in  support  of  this  allega- 
it^ad'been**  *^°^  ^^  given  by  a  Mr.  Walker,  who  deposed  that  he 
eightyears  on  was  the  superintendent  of  Mr.  Hall,  and  in  charge  of 
he  never  saw  ^^'  HaWd  cattle ;  that  he  believed  that  the  mare  was 
D'had  *^v*  ^^^^^^  Dangar' 8 ;  that  it  had  been  in  their  charge  for 
told  him  that  eight  or  nine  years ;  and  had  ran  five  or  six  miles  from 
butThat^his  *^®  ^®*^^  creek  ;  and  that  he  had  taken  her  out  of  the 
employer  H.  pound  in  August,  1861.  On  his  cross-examination  he 
that  be°    ^^^^  ^^^^  ^^  never  saw  Charles  Dangar,  and  that  he  had 


BO 


fif^ih  ^*  H^  never  told  him  that  the  mare  w»is  his,  but  that  his  (the 
upon  her ;  witness')  employers  had  told  him  that  she  was  Charles 
8tock*were  so  -^^^^^'^  /  ^^^^  ^^  ^^^0  knew  it  by  the  brand  and  the 
branded,  and  peculiar  marks  upon  her.  That  all  Dangar* s  stock  was 
witness/ ha^  ^^  branded,  and  he  (the  witness)  had  treated  all  with 
treated  aU       similar  marks  as  Dangar' s ;  that  Dangar* s  stock  were 

with  similar      ,        ,  rr  77,  r      u* 

brandsasD.'s;  kept  on  Hall  8  run  for  mm. 

aiid  that  D.*s       j^  y^g^  objected  by  the  counsel  for  the  prisoner  that 

stock  were  *i  j  r 

kept  on  H/s    there  was  no  evidence  to  go  to  the  jury  of  the  property 

HM^pw^te-  ^^^S  Dangar*8,  which  I  overruled ;  and  at  his  request 
phen,  0.  J.,     reserved  this  question  forthe  consideration  of  theCourt. 

dvbUatUe,  And  EdWARD  WiSE." 

i^^^Xthat  S^P'^^"^^  Court,  Sydney, 
there  was  not  April  29th,  1864. 

sufficient  evi- 

prwertyas*        Sirnpson  for  the  prisoner. 

laia;  and  the 

prisoner  was        The  Solicitor  OeneraZ  for  the  Crown. 

reoonmiended 
for  a  pardon. 

Stephen,  C.  J.    The  question  is,  whether  there  was 

evidence  to  go  to  the  jury  of  the  ownership  of  the  horse 
(a)  Before  &Uphen,  G. J.,  and  Milford,  J. 
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stolen,  in  one  Dangar.  It  was  proved  by  the  superin- 
tendent on  one  HalVa  run,  that  the  horse  was  always 
"  believed  "  to  be  Danga/r'a ;  that  it  had  been  eight 
years  on  the  property ;  that  it  was  dealt  with  as  Dan- 
gar's,  and  bore  a  brand  which  many  other  horses  on  the 
same  land  bore ;  and  which  horses,  as  well  as  which 
brand,  the  witness  "knew"  from  general  repute  and 
understanding,  and  from  their  being  so  dealt  with  on 
the  property  by  Hall  and  his  people  as  Dangar  8,  But 
there  was  no  evidence  by  any  one  of  having  seen  any 
of  the  horses  branded,  or  of  having  ever  seen  Dangar' s 
brand  to  know  of  his  own  knowledge  whose  brand  it 
was ;  and  no  witness  had  ever  seen  any  of  the  horses  on 
Dangar  8  property  or  in  his  possession.  I  am  of  opinion 
that  there  is  no  sufficient  evidence  of  ownership  of  this 
horse  in  Dangar,  Mr.  Justice  Wise  is  not  of  the  same 
opinion,  as  he  thinks  that  there  was  evidence  enough  to 
goto  the  jury.  The  question  depends  on  this  point 
whether  the  cattle  were  ever  branded  by  a  person  having 
authority  to  brand  them  for  Dangar.  Where  cattle  are 
proved  to  be  branded  by  their  owner  in  a  particularway, 
it  maybe  a  question  forthe  jury  whether  cattlesimilarly 
branded  belong  to  that  owner.  If  a  witness  proves  that 
he  is  employed  by  B.,  and  that  cattle  have  been  given 
into  his  charge  by  B.,  that  would  be  evidence  that  such 
Cattle  were  B.'s  cattle.  But  here  the  witness  does  not 
prove  that  he  is  Dangar* 8  superintendent,  but  HalVs ; 
he  says  also  that  he  has  understood  that  this  horse  was 
Dangar* 8 ;  and  as  against  him  that  would  be  good  evi- 
dence that  it  is  Dangar* 8\  but  it  is  no  evidence  as  against 
a  stranger.  The  animal  ought  to  have  been  charged  in 
one  count  as  HaU*8,  who  was  a  bailee  of  the  horse.  The 
prisoner  may  be  now  indicted  for  stealing  a  horse,  the 
property  of  HaU.  But  if  on  this  second  occasion  the 
prisoner  can  prove  that  the  horse  really  is  Dangar* s, 
he  will  succeed  on  the  plea  of  autrefois  acquit. 


18S4. 
The  Qu£KN 

V. 

T.  Kennedy 

and 
P.  Kennedy. 


MiLFORD,  J.  There  is  an  assertion  by  the  witness  that 
he  knew  the  horse;  and  that  all  stock  so  branded  were 
Dangar* 8.     If  the"  evidence  stopped  here,  it  would  have 
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V. 

T.  Kennedy 

and 
P.  Kennedy. 


been  an  assertion  that  the  witness  knew  legitimately 
that  all  stock  so  branded  were  Davgara,  and  that  this 
horse  being  so  branded  was  Dangar'a.  That  would  be 
sufficient  evidence  to  go  to  the  jury,  for  them  to  decide 
whether  it  was  Dangar'a  or  not.  But  the  evidence  goes 
on  to  say  that  he  had  treated  all  cattle  so  branded  as 
Dangar'a.  When  one  looks  at  the  whole  evidence,  it  is 
clear  that  the  witness  is  not  speaking  of  his  own  know- 
ledge ;  but  from  belief  or  information  which  would  not 
authorise  the  statement  that  all  stock  so  branded  were 
Dangar'a ;  and  therefore,  I  think,  we  must  not  consider 
his  evidence  as  an  assertion  that  all  cattle  so  branded 
belonged  to  Dangar,  I,  therefore,  entertain  much  doubt 
on  the  sufficiency  of  the  evidence,  and  it  being  a  criminal 
question,  I  agree  with  his  Honor  the  Chief  Justice, 
rather  than  with  his  Honor  Mr.  Justice  Wiae,  If  I  am 
wrong,  I  think  the  prisoner  ought  to  have  the  benefit  of 
the  grave  doubt  I  entertain.  One  Judge  thinking  the 
conviction  good ;  one  thinking  it  bad ;  and  the  third 
Judge  entertaining  a  grave  doubt,  the  course  which 
will  be  pursued,  will  be  to  recommend  a  pardon. 


June  0. 

A  shed  with- 
out any  door, 
having  a  bark 
roof  and 
bushee  at  the 
sides  and 
back  and  only 
forked  sticks 
for  posts,  and 
to  support  the 
seat  which 
was  used  as  a 
privy  by  the 
occupant  of  an 
adjoining  hut; 
there  being  no 
fence  between 
itandthehut, 
is  an  outhouse 
within  the  1 
Vic  ,0.89,8.3. 


The  Queen  against  William  Willcox  (a). 

^FECIAL  case  reserved  for  the  opinion  of  the  Judges, 
•^     under  13  Vic,  No.  8. 

"  The  prisoner  was  convicted  before  me,  at  Darling- 
hurst,  of  maliciously  setting  fire  to  an  outhouse  of  Jx>hn 
Bafiate  Morhan.  It  appeared  that  Morhan  had,  with- 
out any  license  or  authority  from  the  Crown,  erected  a 
hut  upon  some  waste  lands  of  the  Crown,  near  Emu 
Plains.  About  seventeen  or  eighteen  yards  from  the 
house,  the  so  called  outhouse  had  been  erectedfor  aprivy, 
in  the  following  manner : — A  paling  stick  was  placed 
at  each  comer,  the  upper  end  of  which  was  forked,  and 
supported  sheets  of  bark  as  a  roof.  The  sides  were  com- 
posed of  bushes ;  the  seat  rested  on  two  sticks  driven 

(a)  Before  Stephen,  C.  J.,  and  MUford,  J. 
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into  the  ground    There  was  no  door,  but  merely  an         1864. 
entrance.    There  was  no  fence  between  the  privy  and    The  Queen 
the  house,  but  a  few  of  the  original  bushes  remained,     willoox 
The  prisoner  occupied  a  hut  near  that  in  which  the  pro- 
secutor lived.    The  prisoner  was  found  guilty,  but 
doubting  whether  the  word  '  outhouse'  would  include 
the  premises  above  described,  I  reserved  the  question 
for  the   Court,  whether  upon  the  above  facts  the 
prisoner  could  be  found  guilty. 

Edward  Wise." 
Supreme  Court,  Sydney, 
May  9,  1864. 

The  Attorney  General  on  behalf  of  the  Crown.  The 
building  charged  as  being  an  outhouse,  is  of  a  most 
flimsy  description,  but  still  it  is  submitted  that  it  is  an 
outhouse  within  the  decision  in  Stallion's  case  (a).  In 
that  case,  which  was  an  indictment  under  the  7  &  8 
G.  IV.,  c.  30,  sect.  2,  the  building  was  formed  by  six 
upright  posts  nearly  seven  feet  high;  three  in  the 
front,  and  three  at  the  back,  one  post  being  at  each 
comer,  and  the  other  two  in  the  middle  of  the  front  and 
back,  these  posts  supporting  the  roof;  there  were 
pieces  of  wood  laid  from  one  side  to  the  other.  Straw 
was  upon  these  pieces  of  wood,  laid  wide  at  the  bottom 
and  drawn  up  to  a  ridge  at  the  top,  the  straw  was 
packed  as  close  as  it  could  be  packed;  the  pieces  of 
wood  and  straw  made  the  roof — and  this  building  was 
held  to  be  an  outhouse.  It  is  submitted  that  as  this 
was  used  in  connection  with  the  house,  although  not 
within  the  curtilage,  it  is  an  outhouse  within  the 
present  statute,  1  Vic,  c.  89,  sect.  3.  The  decision  in 
Atros  Jones*  case  (6),  in  1844,  which  is  under  the  exist- 
ing statute,  is  to  the  same  effect,  and  must  be  taken  to 
overrule  the  decisions  in  Parrot's  case  (c)  and  Haugh- 
ton's  case  {d),  in  both  which  cases,  too,  the  prisoners 
where  acquitted.    Winter's  case  {e)  was  also  referred  to. 

No  counsel  appeared  for  the  prisoner. 

(a)  1  Mood.  C.  C.  .39S.  {h)  2  Mood.  C.  C.  308. 

(c)  6  C.  As  P.  402.  id)  6  C.  ft  P.  655. 

(e)  R.  ft  R.  295. 
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TheQuBKK 

y. 
WiiJXX)x. 


Stephen,  C.J.  The  question  is  whether  a  shed  of 
the  most  rough  and  temporary  character,  having  a  bark 
roof  and  bushes  at  the  sides  and  back,but  not  anydoor, 
and  only  sticks  for  posts,  and  for  the  seat  used  as  a  privy 
by  the  occupant  of  an  adjoining  hut,  there  being  also 
no  fence  between  it  and  the  hut — is  an  "  outhouse '' 
within  the  statute.  I  do  not  see  how  StaUion's  case, 
from  which  I  cannot  distinguish  the  present  case,  is  to 
be  got  rid  of,  and  the  conviction  must  be  sustained. 


MiLFORD,  J.,  concurred. 


Conviction  sustained. 


March  10,  10. 
Angnst  6. 


Bennett  against  Flood. 


A  person 
entrusted 
with  the  daty 
of  delivering 
sheep  at  a 
place  specified 
and  to  whom 
the  animals 


rilRESPASS  for  seizing  and  taking  plaintiff's  sheep. 
There  was  a  second  count  in  trover. 
Pleas,  not  guilty  and  not  possessed.  Issue  thereon. 
The  case  was  tried  by  Stephen,  C.  J.,  in  November, 
1863,  when  it  appeared  that  the  sheep  in  question,  with 
are  given  over  a  large  number  of  others,  in  the  whole  amounting  to 
w»e,  witSthe  i^early  6,000  were  purchased  by  two  gentlemen,  Messrs. 
power  of  Brodribb  and  Bennett,  on  the  Lachlan  River,  for  trans- 
vants  under  mission  theuce  to  Deniliquin,  a  distance  of  about  150 
him,  ^*»^*^^  miles.  The  plaintiff,  who  had  occasionally  been  em- 
suflScient  pro-  ployed  similarly  by  one  of  these  gentlemen,  who  was  in 
Sbeep  to  ^*^*  ^^^  brother,  was  hired  at  a  weekly  salary  to  drive 

enable  him  to 
maintain  trover  as  against  a  wrong  deer. 

The  plaintiff  was  employed  to  drive  6,000  sheep,  belonging  to  A.  &  B.,  a  distance 
of  150  miles,  and  paid  a  weekly  salary,  but  was  not  responsible  for  losses  on  the 
journey.  He  had  power  to  hire  as  many  servants  as  should  be  necessary,  at  his  dis- 
cretion, during  the  journey,  bat  at  the  expense  of  A.  &  B.,  and  he  was  to  procure 
provisions  for  the  men,  and  for  his  horse,  as  they  travelled.  In  the  oourse  of  this 
journey  about  1,500  of  the  sheep  got  astray  in  a  scrub,  near  a  station  of  the  defen- 
dant, and  the  plaintiff  being  unable  to  discover  them  proceeded  with  the  remainder 
to  Uie  end  of  his  journey,  and  then  ascertained  the  large  number  missing.  The 
plaintiff  thereupon  went  back,  and  found  some  hundreds  of  the  sheep  on  the  run  of 
the  defendant,  which  had  been  re-marked  and  clipped  since  the  loss.  The  defendant 
claimed  them  as  his  own,  relying,  as  he  said,  on  his  overseer's  knowledge  of  them. 
Some,  however,  were  delivered  up ;  and  an  action  of  trover  was  brought  for  the 
remainder.  JIeld,(8tephen,  C.J. ,  dubitan(e)  that  the  plaintiff  could  maintain  the  action. 

Htld,  also  that,  in  such  action  the  measure  of  the  damages  should  be  the  full  value 
of  all  the  sheep,  when  converted,  subject  to  a  reduction  by  the  value  of  those 
retnmed  when  they  were  returned. 
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the  sheep  thither.    Such  at  least  was  the  understanding         ^8^- 
between  the  parties,  for  nothing  definite  appeared  to     Bennzti 
have  been  settled  as  to  the  mode  or  amount  of  remunera-       r^ooD 
tion  ;  but  this  was  the  way,  the  plaintiff  said,  in  which 
he  had  always  previously  been  paid  for  his  services. 
No  arrangement  was  made,  as  to  his  being  responsible 
for  losses  on  the  journey.     He  had  power  to  hire  assis- 
tants or  servants  under  him,  as  many  as  should  be 
thought  necessary  at  his  discretion,  during  the  journey, 
but  at  the  owners'  expense.    It  would  seem  that  he  was, 
in  like  manner  to  provide  provisions  for  the  men,  and 
for  his  horse,  as  they  travelled.    In  the  course  of  his 
journey,  by  some  means  not  very  clearly  explained, 
above  1,500  of  the  sheep  got  astray,  it  was  supposed,  in 
a  thick  scrub,  not  fax  from  a  sheep  run  belonging  to  the 
defendant,  under  the  actual  charge  of  an  overseer.    The 
plaintiff  rode  back  several  miles  in  search  of  the  animals, 
and  made  enquiries  on  the  road  about  them  in  various  di- 
rections ;  but  the  extent  of  the  loss,  so  he  said,  was  not 
then  known.     He  returned,  accordingly,  to  the  remain- 
der of  the  flock  with  which  he  proceeded  to  Deniliquin, 
and  there  ascertained  the  large  number  missing.     The 
plaintiff  thereupon  went  back  to  the  defendant's  neigh- 
bourhood, and  received  information  which  led  to  the  em- 
ployment of  the  police,  and  the  discovery  of  some  hun- 
dreds of  the  sheep  on  the  latter's  run;  these  the  defen- 
dant persisted  in  claiming  as  his  own  (they  had  all  been 
re-marked  and  clipped  since  the  loss)  relying,  as  he  de- 
clared, on  the  overseer's  knowledge  of  them.     Some  of 
the  animals,  which  the  owners  were  enabled  more  clearly 
to  identify,  were  delivered  up,  but  the  remainder  the 
defendant  refused,  in  effect,  to  restore — which,  with  the 
suggested  and  probable  appropriation  of  many  others, 
not  discovered,  was  the  conversion  complained  of. 

Sir  W.  Manning,  for  the  defendant,  moved  for  a 
non-suit,  on  the  ground,  that  the  plaintiff  was  a  mere 
servant,  and  had,  in  the  legal  sense,  no  sufficient  posses- 
sion of  these  animals,  and,  consequently,  that  the  right 
of  action  for  any  sheep  lost  was  only  vested  in  the 
owners  of  the  sheep,  Messrs.  Brodribb  and  Bennett 
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Bennett 

V. 

Flood. 


The  learned  Judge  expressed  a  decided  opinion  that 
the  plaintiff  was,  at  all  events,  no  bailee  of  the  chattels, 
and  he  thought  also,  that,  as  a  mere  servant,  he  oould 
not  maintain  this  action ;  nor  had  any  reason  been  sug- 
gested why  it  was  not  brought  by  his  employers  in  their 
own  names.  He  refused,  however,  to  direct  a  nonsuit, 
and  left  the  case  to  the  jury  to  find  a  verdict  on  the  facts, 
and  contingently  to  assess  the  damages,  and  he  reserved 
the  point  for  the  decision  of  the  full  Court.  The  follow- 
ing questions  were  left  to  the  jury,  and  their  answers:— 

First.  Did  the  defendant,  or  anyone  with  his  autho- 
rity take  the  sheep  ?    A.  No. 

Second.  If  they  were  taken  without  the  defendant's 
authority,  by  others,  did  he  eventually  receive  the 
sheep  and  deal  with  them  as  his  own  ?     A.  Yes. 

Third.  Were  the  sheep  astray,  when  taken  ?  A.  We 
find  that  the  plaintiff's  sheep  had  strayed  from  the 
main  flock. 

As  to  the  damages,  the  jury  found  : — First,  that  the 
value  of  the  sheep  taken  and  not  restored,  with  interest, 
was  £359  13s.  4d.  Second,  that  the  value  of  six  sheep 
killed,  was  £3  18s.  Third,  that  the  plaintiff's  expenses 
seeking  to  recover  sheep,  was  £68.  Fourth,  that  the 
depreciation  in  value  of  the  restored  sheep,  was  £98  lis. 
Fifth,  that  the  expenses  of  conveying  the  restored  sheep 
to  their  destination,  was  £20. 

The  jury  were  asked,  at  the  request  of  defendant's 
counsel,  whether  they  were  prepared  to  express  an 
opinion,  and  if  so,  what  was  that  opinion — upon  the 
question  whether  or  not  the  plaintiff  had  any  guilty 
knowledge  as  to  the  taking  of  these  sheep.  They  stated 
that  they  had  not  taken  into  consideration  at  all  the 
question  of  moral  guilt,  and  declined,  therefore,  to  ex- 
press an  opinion  upon  this  point. 

The  verdict  was  accordingly  entered  for  the  plaintiff, 
with  damages  £550  2s.  4d.  subject  to  the  points  reserved. 


December  3, 
1863. 


Sir  TF.  ManniTig,  Q.C.,  for  the  defendant,  accordingly 
obtained  a  rule  nisi  to  enter  a  non-suit  or  for  a  new  trial, 
on  the  grounds— 1.   That  on  the  points  reserved  and 
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on  the  evidence  the  plaintiff  could  not  maintain  trespass ***:__ 

or  trover.  2.  That  the  verdict  was  against  evidence,  Bennbtt 
as  far  as  the  same  relates  to  sheep  other  than  those  Flood. 
recovered  by  the  plaintiff.  8.  That  the  damage  shoold 
he  reduced  as  to  the  foUowingitems: — 500sheep^  atlSs., 
£325 ;  6  sheep  killed  at  13s.^  £3  18s. ;  personal  ex- 
penses and  loss  of  time^  £68 ;  depreciation  upon  1^314 
sheep  restored^  at  Is.  6d.,  £98  lis.;  expenses  taking 
delivery  of  said  sheep,  £20  (a)* 

Darvally  Q.  C,  and  Powell,  for  the  plaintiff,  showed  March  ii, 
€aase.  This  action  will  lie  in  the  plaintiff's  name  who 
was  the  drover  or  servantemployedby  the  owners  of  the 
sheep  to  drive  them  from  one  place  to  another  place  at 
a  great  distance.  He  got,  or  expected  to  get,  so  much 
a  week  for  the  driving  of  the  sheep,  employing  servants 
at  his  own  discretion  but  at  the  cost  of  the  owners,  and 
nlnst  be  presumed  to  have  been  a  skilled  person.  In 
Milligan  v.  Wedge  (6),  where  a  buyer  of  a  bullock 
employed  a  licensed  drover  to  drive  it  in  London,  and 
the  latter  employed  a  boy  to  drive  the  bullock ;  it  was 
considered  that  the  drover  was  not  a  mere  servant,  but 
rather  a  bailee,  and  the  owners  were  not  considered  re- 
sponsible for  injury  done  by  his  careless  driving.  The 
master  of  a  fly  boat,  who  was  hired  by  a  canal  company 
at  weekly  wages  was  held  to  be  able  to  maintain  trespass 
for  cutting  a  rope  fastened  to  the  vessel,  by  which  it  was 
towed  along  the  canal,  although  the  vessel  and  the  rope 
were  the  property  of  the  company,  Moorev.  Robinson  (c) . 
It  is  also  contended  that  the  defendant  being  a  wrong 
doer,  cannot  dispute  the  possessor's  title.  A  person 
possessed  of  goods  has  a  good  title  as  against  every 
stranger,  and  any  one  who  takes  them  from  him,  having 
no  title  in  himself,  is  a  wrong  doer,  and  cannot  defend 
himself  by  showing  that  there  is  a  title  in  some  third 
person,  for  against  a  wrong  doer  like  this  defendant, 
possession  is  a  sufficient  title,  Jeffries  v.  Great  Western 
R.  Co.  (d),  Wilbraham  v.  Snow  (e).     In  a  case  where 

(a)  As  to  the  seoond  and  third  grounds,  see  post,  p.  168. 
(5)  12  A.  &  E.  740.  (c)  2  B  &  Ad.  817. 

id)  5  E.  &  B.  805  ;  25  L.  J.  Q.  B.  107.      (e)  2  Wms.  Saund.  47  f. 
1^3 
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p 

^8<g4.  the  plaintiff  bought  a  vessel  which  was  stranded,  but 

Bennett      she  was  not  conveyed  to  him  according  to  the  provision» 
Flood.       ^^  ^^®  Register  Acts ;  the  plaintiff  took  possession  of 
her  and  tried  to  save  her ;  but  she  went  to  pieces  and 
parts  of  the  wreck  drifted  upon  the  defendant's  premises, 
and  were  by  him  cut  up  and  carted  away  ;  and  it  was 
held  that  there  was  enough  property  in  the  plaintiff  to 
enable  him  to  maintain  trover,  Sutton  v.  Buck  (a) ;  and 
in  his  judgment,   Lavxrence,  J.,  says,  "Though  this 
contractis  void  with  respect  to  the  rights  of  third  parties, 
yet,  as  regards  the  possession,  it  is  good  as  against  all 
except  the  vendor  himself."  The  same  principle  has  been 
applied  in  criminal  law.     In  an  indictment  for  larceny, 
where  the  goods  had  been  stolen  from  the  boot  of  a 
coach  while  on  the  road,  the  property  in  the  goods  was 
held  to  be  rightly  laid  in  the  mere  driver,  although  lie 
was  not  liable  for  things  stolen,  on  the  ground  that, 
although  as  against  his  employers  he  had  only  a  bare 
charge  of  the  goods,  and  not  the  legal  possession  which 
remained  in  his  masters,  yat  as  against  the  rest  of  the 
world  he  had  such  a  special  property  in  them  by  his 
possession  of  and  control  over  them  thathe  must  be  con- 
sidered as  the  possessor;  DeafeV^case  (6) .    And  itisfor 
this  reason  that,  where  the  original  taking  is  a  trespass, 
although  no  felonious  intention  then  exists,  a  subse- 
quent misappropriation  is  held  to  be  larceny  ;  R,  v. 
Riley  (c.) .     There  is  no  difference  whether  the  plaintiff 
was  the  drover  or  the  servant  only ;  for  a  recovery  by 
the  bailee  would  be  a  bar  to  an  action  by  the  owner.    In 
Nichols  V.  Bastard  (d),  Parke,  B.,   says,  "  either  the 
bailor  or  bailee  may  sue,  and  whichever  first  obtains 
damages,  it  is  full  satisfaction.'*     Reg>  v.  Newman  (e) 
and  Wilkin^s  case  (/)  were  referred  to.     [Stephen^C.  J. 
In  Fyson  v.  Chambers  {g),  Parke,  B.,  says,  "whether 
a  mere  naked  possession  entitled  a  party  to  maintain 
trover,  even  against  a  wrong  doer,  is  one  upon  which 
I  entertain  considerable  doubt,  and  which  has  yet  to  be 

(a)  2  Taunt.  309.  (b)  2  Leach  862,  876. 

(f)  22  L.  J.  M.  C.  48.  (rf)  2  C.  M.  &  R.  am 

(c)  1  Sup.  Ct.  R.  C.  L.  345.  (/)  1  Leach  523. 

[g)  9  M  &  W.  467. 
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determined/']     Buckley  v.    Orose    (a)    was   referred         1864. 
to  (b).  Bennett 


Sir  W.  Marming,  Q.  C,  and  Butler,  contra.  The 
present  plaintiff  cannot  maintain  this  action;  for  he  was 
not  a  drover  having  an  independent  possession  of  the 
sheep  as  in  the  case  of  Milligan  v.  Wedge,  but  was 
merely  a  servant  of  the  owners  and  the  possession  was 
theirs  in  legal  contemplation ;  he  was  not  responsible 
for  losses  except  for  negligent  or  other  misconduct,  and 
drove  no  animaJs  except  these  sheep  on  their  journey. 
In  Hey* 8  case  (c),  the  fact,  that  the  prisoner  was  at 
liberty  to  drive  the  cattle  of  any  other  person  at  the 
same  time,  was  held  to  raise  an  inference  that  he  was 
not  a  servant.  [  Wise,  J.  Must  not  the  circumstances 
of  the  colony,  and  the  mode  in  which  cattle  and  flocks 
are  driven  overland  be  taken  into  consideration  ?] 
Although  the  plaintiff  may  have  had  a  right  to  con- 
tinue in  charge  till  he  got  to  Hay,  yet  he  was  only  a 
servant  throughout.  The  Judge  was  never  asked  to  put 
to  the  jury  the  question  whether  the  plaintiff  was  a 
drover  or  not  ?  therefore  this  omission  cannot  be  com- 
plained of.  But  it  was  no  question  for  the  jury — what 
conflict  was  there  on  that  point  ?  It  is  immaterial  to 
consider  any  previous  employment  of  the  plaintiff.  The 
terms  of  the  agreement  and  the  nature  of  the  contract 
show  that  he  was  a  servant  as  a  matter  of  law.  In 
White  V.  Bailey  (d),  the  plaintiff,  a  bookseller,  was 
employed  by  a  society  established  for  the  sale  and  pub- 
lication of  certain  works,  as  their  storekeeper  and  agent, 
originally  upon  the  terms  that  he  should  have  the  pre- 
mises, rent  and  tax  free,  in  a  good  situation,  35  per  cent, 
on  all  sales  in  the  shop,  that  he  might  sell  other  works 


(o)32L.  J-  Q.  B.129. 

(b)  In  RoiUh  V.  WiUon*  it  appeared  that  A.  sent  his  horse,  for  the 
night,  to  B  ,  who  turned  it  out  alter  dark  into  his  pasture  field,  adjoin- 
ing to  and  separated  from  a  field  of  C.  by  a  fence  which  C.  was  bound 
to  repair ;  the  horse,  from  the  bad  state  of  the  fence,  fell  from  one 
field  mto  the  other,  and  was  killed.  It  was  held  that  B.,  though  a 
gratuitous  bailee,  might  maintain  an  action  against  C. ,  and  recover 
the  value  of  the  horse.     See  also  2  Kent's  Comm.  789. 

[c)  1  Den.  C.  C.  602.  (d)  30  L.  J.  C.  P.  253. 

*  1  B.  ft  A.  69. 


V. 

Flood. 
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^Q^*  of  a  religious  character  for  his  own  benefit,  and  tliat 
Bvswn  the  committee  should  guarantee  him  £150  for  the  first 
Fi^D,  year.  The  appointment  was  from  year  to  year,  by  reso- 
lution of  the  committee,  and  on  successiye  re*appomt- 
ments  of  the  plaintiff  the  terms  of  the  resolution  were 
somewhat  varied,  those  of  the  last  re-appointment  being 
that  he  should  be  manager^  for  the  ensuing  year^  at  a 
salary  of  £75  a  year^  and  six  months'  notice  of  separa- 
tion on  either  side.  The  society  occupied  a  house^  the 
lease  of  which  was  Tested  in  trustees  for  them,  and  they 
paid  the  rent  and  all  out-goings.  The  upper  rooms 
were  inhabited  by  the  plaintiff^  over  the  door  was  the 
name  of  the  Society,  and  on  the  panels,  the  plaintiffs 
name  with  the  addition  of  ''bookseller  and  publisher/' 
In  consequence  of  disputes,  plaintiff  was  dismissed, 
possession  taken  of  the  premises,  and  plaintiff  turned  out. 
In  an  action  of  trespass  brought  thereupon,  the  plaintiff 
was  non-suited  on  the  ground  that  the  plaintiff's  occupa- 
tion of  the  prendses  was  that  of  a  servant ;  Mayhew  v. 
Subtle  (a) ,  was  decided  on  a  similar  ground.  A  salaried 
officer  of  an  unincorporated  partnership,  who  was  also  a 
shareholder,  has  been  held  to  be  a  servant,  £.  v. 
Watts  (6),  RemnanVa  case  (c).  A  caretaker  of  a 
chapel  has  no  special  property  in  the  furniture  therein, 
although  also  in  his  charge,  and  he  alone  kept  the  keys; 
jB.  v.  Hutchinson  {d).  In  McNamee*a  case  (e),  it 
was  expressly  decided  that  a  man  hired  to  drive  cattle, 
has  the  custody  only,  and  not  the  possession  of  the  cattle. 
[_Stephen,  0.  J.,  referred  to  Heydon  and  Smith's  case  (/), 
where  it  is  laid  down,  that  a  servant  commanded  to 
carry  goods  to  a  certain  place,  might  maintain  trespass, 
see  also,  Ascomb  v.  Hundred  of  Spilholm  (jf).]  It  is 
submitted  that  the  plaintiff  had  only  a  custody  or  charge, 
as  a  butler  has  of  his  master's  plate,  or  a  groom  of  his 
master's  horse;  Reed'8CSbse{h).  Where  a  warehouseman 
employed  a  master-porter  to  remove  a  barrel  from  his 

(a)  4  E.  A  B.  347  ;  23  L.  J.  Q,  B.  372. 

(6)  19  L.  J.  M.  C.  192.  (c)  Ruas.  &  R.  137. 

id)  Rubs.  &  R.  412,    2  East  P.  C.  568. 

(e)  R.  &  M.  368,  but  see  Key's  case,  1  Den.  C.  C.  605. 

(/)  13  Rep.  69.        ig)  2  Salt.  613.  [h)  23  L.  J.  M.  C.  28. 
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warehoxiBey  who  employed  his  own  tackle  and  men*— the 

latter  was  held  to  be  a  mere  servant ;  Rcmdleaon  T.      Bnmsn 
Murray  (a).  j^ 

Therewaano ''taking'^  by  the  defendantof  the  sheep^ 
but,  at  mostj  a  finding  of  them,  when  they  were  astray^ 
\3f  a  thirdpariy^  and  a  receipt  of  them  by  the  defendant 
from  snoh  finder;  and,  at  the  time  of  the  finding,  the 
plaintiff  had  been  oat  of  possession  for  some  days,  and 
not  merely  while  looking  after  them;  for  he  had  he&a  to 
the  end  of  his  jonmey  before  the  sheep  were  missed  by 
him.  This  is  no  state  of  facts  to  support  an  action  of 
trespass,  for  there  was  no  taking,  actnal  or  oonstmctiy  e ; 
and  this  plaintiff  and  his  possession  cannot  maintain 
trorer.  Tke  dirtinction  between  the  taking  sheep  and 
merely  q)propriating  them  when  found,  is  very  material, 
bt  Jeffrieg  v.  Chreui  Western  B*  Co.,  and  the  other  cases 
cited,  where  as  in  Mcdson  v.  Cooh  (&),  wrong  doers  have 
noi  been  allowed  to  question  the  plaintiffs  possession, 
the  act  complained  of  has  been  a  direct  act  of  trespass. 
If  athief ,  or  other  nme  wrong  doer,  actually  take  goods 
from  another's  possession,  he  maybe  guilty  of  a  trespass 
as  against  the  latter,  but  the  true  owner  only  can  main- 
lain  trover  to  recover  property,  or  its  value,  from  the 
wrong  doer.  Here  the  plaintiff's  contract  was  at  an 
Old  imd  his  mission  was  completed;  he  had  got  to  Hay, 
the  terminus,  and  he  only  returned  back  to  search  for 
the  missingsheep.  And  can  it  be  said  that  he  remained 
a  drover  and  bailee  the  whole  of  that  time  ?  If  the  de- 
fendant found  the  sheep,  or  only  received  them  from 
the  finder,  he  has  right  to  retain  them  against  all  bat 
the  true  owner;  Bridges  r.  Sawkesworth  (c). 

£ven  if  the  plaintiff  was  eintitled  to  the  custody,  yet 
he  might  not  be  able  to  maintain  trover ;  Addistm  T. 
Bound  (d).  Here  the  finder  of  these  sheep  had  an  inde- 
pendent titleofhisown,andthe  plaintiff  hadlosthisright 
as  against  thefinder,  erenif  the  plaintiff  had  previously  a 
Bailment.  But  the  bailment  was  determined  by  com- 
pleting the  journey  to  Hay.   Even  if  the  defendant  had 

(a)8A.&£.  lOa  (6)  4  B.  N.  C.  392. 

(c)  21  L.  J.  Q.  B.  75.  ((2)  4  A.  &  E  802. 
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__  ^^^  no  title  in  himself^  he  might  in  an  action  of  trover  under 
Bbnnbtt  the  plea  of  not  possessed,  set  np  the  jus  tertU,  that  is  the 
Yjjjod.  titl©  of  Brodribb  and  Bennett  the  trne  owners ;  LeaksY, 
Loveday  (a) .  For  the  defendant  had,  at  all  events,  some 
right  as  finder  of  the  animals,  nor  could  they  be  taken 
lawfully  from  the  defendant's  land  by  any  one  except 
the  trueowners;  but  not  even  by  them, unless  thedefen- 
dant  took  the  sheep;  Patrick  v.  ColericJe  (5).  [Fwe, 
J.,  referred  to  Wilhin*8  case  (c). 

Cur.  ad  vuU. 

August  6.  The  judgment  of  the  Court  was  now  delivered  by 

Stephen,  C.J.  Thisisanactionof troverforsheep,tlie 
property  of  the  plaintiff's  employers,  in  which  a  verdict 
has  been  found  for  him  to  the  amount  of  the  value  of  the 
animals,  and  the  question  reserved  for  our  consideration 
is,  on  a  motion  by  the  defendant  for  a  new  trial,  whether 
that  verdict  can  in  point  of  law  be  sustained — ^it  being 
contended  that  this  action  will  only  lie  at  the  suit  of 
the  actual  owner,  or  a  bailee  of  the  chattels,  which,  it 
was  insisted,  the  plaintifE  was  not. 

The  sheep  in  question,  with  a  large  number  of  others, 
in  the  whole  amounting  to  nearly  six  thousand,  were 
purchased  by  two  gentlemen,  on  the  Lachlan  Biyer, 
for  transmission  thence  to  Deniliquin,  a  distance  of 
about  150  miles.  The  plaintiff,  who  had  occasionally 
been  employed  similarly  by  one  of  these  gentlemen, 
who  was  in  fact  his  brother,  was  hired  at  a  weekly 
salary  to  drive  the  sheep  thither,  such,  at  least, 
was  the  undei*standing  between  the  parties ;  for  nothing 
definite  appears  to  have  been  settled  as  to  the  mode 
or  amount  of  remuneration — ^but  this  was  the  way, 
the  plaintiff  said,  in  which  he  had  always  previoudy 
been  paid  for  his  services.  No  arrangement  was  made 
as  to  his  being  responsible  for  losses  on  the  journey; 
but  the  plaintiff  was  liable  by  law,  of  course,  for  negli- 
gence and  want  of  ordinary  skill  and  care.  He  had 
power  to  hire  assistants  or  servants  under  him,  as  many 

(a)  4  M.  &  G.  972,  986. 

(6)  3  M.  &  W,  483.     See  Blades  v.  HiggM,  30  L,  J.  C.  P.  347. 

(c)  1  Leach  522. 
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as  should  be  thoaght  necessary,  at  his  discretion,  during        ^^^^ 
the  journey,  but  at  the  owners'  expense.  It  would  seem      Bbnnktt 
that  he  was  in  like  manner  to  procure  provisions  for  the       Flood. 
men,  and  for  his  horse,  as  they  travelled. 

In  the  course  of  this  journey  by  some  means  not 
very  clearly  explained,  above  1,500  of  the  sheep  got 
astray — it  was  supposed,  in  a  thick  scrub,  not  far  f rbm 
asheeprunbelongingto  the  defendant, under  the  actual 
charge  of  an  overseer.  The  plaintiff  rode  back  several 
miles  in  search  of  the  animals,  and  made  enquiries  on 
the  road  about  them  in  various  directions ;  but  the 
extent  of  the  loss,  so  he  said,  was  not  then  known.  He 
returned,  accordingly,  to  the  remainder  of  the  flock,  with 
which  he  proceeded  to  Deniliquin,  and  there  ascertained 
the  large  number  missing.  Theplaintiff  thereupon  went 
to  the  defendant's  neighbourhood,  and  receivedinf  orma- 
tion  which  led  to  the  employment  of  the  police,  and  the 
discovery  of  some  hundreds  of  the  sheep  on  the  latter's 
run.  These  the  defendant  persisted  in  claiming  as  his 
own,  (they  had  all  been  re-marked  and  clipped  since  the 
loss),  relying,  ashedeclaredonthe  overseer's  knowledge 
of  them.  Some  of  the  animals,  which  the  owners  were 
enabled  more  clearly  to  identify,  were  delivered  up;  but 
the  remainder  the  defendant  refused,  in  effect,  to  re- 
store, which,  with  the  suggested  and  probable  appro- 
priation of  many  others,  not  discovered,  was  the  con- 
version complained  of. 

On  a  motion  at  the  trial  for  a  nonsuit,  on  the  ground  - 
recently  renewed,  lexpressed  a  decided  opinion  thatthe 
plaintiff  was,  at  all  events,  no  bailee  of  the  chattels; 
and,  I  thought  also,  that,  as  a  mere  servant,  he  could 
not  maintain  this  action — nor  was  any  reason  suggested 
why  it  was  not  brought  by  his  employers  in  their  own 
names.  I  refused,  however^  to  grant  a  nonsuit,  and 
reserved  the  point  for  decision  in  banc. 

The  ground  of  that  expressed  opinion  was  not,  of 
coarse,  any  doubt  as  to  the  right  of  a  person,  having  in 
fact  and  in  legal  contemplation  the  possession  of  goods, 
to  maintain  trover  for  them ;  but  whether  the  plaintiff 
here  had,  in  the  legal  sense,  possession  of  these  animals.  It 
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1864.  Btruck  me  tlmt  he  had  the  bare  charge,  not  posaesaion*— 
Bbvnstt  and  therefore  no  property  in  them.  A  shepherd  has 
Pi^i^^  not  more  than  the  castodj,  he  has  not  possession  of  luf 
master's  sheep.  And  to  support  trover^  although  a 
special propertjis  sufficient^  property  is  essential ;  8  Co. 
Inst  108;  Euichinaon's  case  (a),  WM  v.  Fox  (6), 
Wilkin* 8  case  {e),  and  other  authorities.  A  carrier  era 
drover  (thatis  tolsay  a  person  carrying  on  that  business), 
is  in  an  independent  position,  and  has  undoubtedly  th^ 
possession  of,  and  a  special  property  in,  whateyer  goods 
may  be  entrusted  to  him  in  that  capacity.  But  that  the 
owner's  servant,  casually  employed,  as  here,  has  sudia 
property  in  his  employer's  good6*--so  that  he  can  in  his 
own  name  and  right  sue  for  and  recover  theirvalue,  and 
thereby  change  the  property  in  them-*«which  is  the 
legal  result  of  a  verdict  and  judgment  for  the  plaintiff 
in  trover"— appeared  to  me  by  no  means  to  follow. 

My  learned  colleagues,  however,  are  both  of  opinion 
that  a  person  entrusted,  as  this  plaintiff  was,  with  the 
duty  of  delivering  sheep  at  a  place  specified,  and  to 
whom theanimalswere given  over  for  thatpurpoee,  with 
the  power  of  hiring  servants  under  him,  had  a  posses- 
sion, and  therefore  a  sufficient  property  in  those  sheep, 
to  enable  him  as  against  a  mere  wrong  doer  to  main- 
tain this  action. 

*  Although  not  cordially  concurring  in  this  conclnston 
of  my  colleagues,  I  scarcely  feel  justified  in  saying  that 
'  I  dissent  from  it ;  for  I  confess  myself  unable  to  distin- 
guish the  present  case  from  that  of  Hay  deny.  Smith  (d), 
where  a  servant  had  been  conveying  goods — cited  ia 
Bex  V*  DeaJcm  (e).  The  case  in  the  Year  Book  of 
2  Edw«  rV.,  cited  in  p.  872,  was  that  also  of  a  servant 
(not  being  a  house  or  domestic  servant)  employed  to 
carry  goods  to  a  certain  place ;  and,  the  goods  having 
been  taken  from  him  during  the  transit,  it  was  held  that 
he  might  maintain  trespass  against  the  wrong  doer.  But 
if  a  person  employed  to  drive  sheep,  to  a  distant  statioD* 

(a)  R.  as  R  412 ;  2  East's  P.  C.  632.  (6)  7  T.  R.  398. 

(c)  1  Leach  520.  {d)  13  Co.  Rep.  (W. 

(e)  2  Leaoh  873. 


CASES  AT  LAW. 


169 


as  this  plaintiff  was,  and  haying  the  entire  control  over 
them  for  that  purpose,  has  a  special  propwty  in  them 
at  aU,  he  must,  in  mj  opinion  retain  it  in  a  case  like  the 
present,  nntil  his  mission  shall  hare  been  accomplished. 
Tfaeoimership  would  not  be  determined  merely  by  going 
fmitlesslj  to  the  appointed  place,  in  respect  of  any 
animals,  accidentally,  or  withont  intention  of  his  own, 
left  behind  him.  The  special  property,  I  ooncede, 
which  will  snjffice  to  sustain  an  action  of  trespass,  will 
equally  support  trorer  for  the  same  goods ;  see  Jeffriei 
▼.  Cheat  Western  Railway  (a). 

The  judgment  of  the  Court,  therefore,  in  the  point 
nr^ned  (others  yet  remain  for  discussion),  will  be  for 
the  plaintiff. 

Mr.  Justice  Wise  desires  to  add,  that  in  his  opinion 
the  decisionB  in  cases  of  larceny,  or  fraud,  do  not  apply 
to  a  question  like  the  present.  For  a  servant  entrusted 
.with  goods  may,  as  against  his  master,  have  the  bare 
charge  of  them — and  yet  have  possession,  against  amere 
wrong  doer.  The  distinctions  which  have  been  held  to 
exist,  in  th e  criminal  law,  between  charge  and  possession, 
and^  in  some  cases,  between  possession  and  property, 
are  occasionally  refined  and  subtle,  and  cannot,  he 
thinks,  determine  the  right  of  parties  in  a  civil  action. 


ISM. 


Bbknstt 

V. 


JJarvall,  Q.  C,  and  Powell,  now  showed  cause  against  August  29. 
the  rule  nm  granted  on  the  secondandthird  groundsfor 
the  reduction  of  damages  (6) .  If  the  defendant  received 
and  claimed  1,300  out  of  the  1,800  sheep  which  were  all 
k>8t  in  one  locality,  and  at  the  same  time,  there  is  equal 
reason  to  conclude  that  the  whole  1,800  were  received 
hj  him;  as  a  sufficient  number  answering  the  description 
of  phuntiff's  sheep  were  found  inthe  defendant's  posses- 
sion to  raise  a  presumption  that  the  rest  wei^e  in  Ids 
possession  also;  especially  as  it  is  the  nature  of  sheep  to 
aoove  together  in  flocks.  The  jury  have  found,  in  fact, 
as  they  were  entitled  to  do  on  this  circumstantial  evi- 
dence, that  the  defendant  received  every  missing  sheep 


(a)  5  £.  &  B.  806,  807. 


(6)  See  ante  p.  161. 


V. 

Flood. 
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^864.  into  his  possession^  and  there  is  every  reason  to  beUeve 
Bbnnett  that  their  conclusion  is  correct,  and  why  should  the 
Court  interfere  with  their  conclusion  ?  It  is  not  neces- 
sary to  identify  each  sheep.  The  jury  need  not  have 
-absolute  proof  of  the  ownership  of  the  property;  for,  if 
that  were  required,  where  sheep  are  not  branded,  they 
would  be  able  to  be  taken  with  impunity. 

As  to  the  different  items  of  the  special  damage  they 
were  all  the  natural,  if  not  the  necessary,  result  of  the 
defendant's  wrongful  act.  Bodleyy.  Reynolds  (a)  shows 
that  in  trover  special  damages  may  be  given,  besides 
the  value  of  the  goods  converted,  if  it  is  claimed  in  the 
declaration.  There  a  carpenter,  whose  tools  had  been 
converted,  recovered  damages  for  the  hindrance  suffered 
in  his  work  for  want  of  his  tools.  The  plaintiff  is  en- 
titled to  recover  the  full  value  of  the  sheep  as  against 
the  defendant  who  is  altogether  a  wrong  doer ;  Turner 
V.  Hardcastle  (b),  Collins  v.  Wright  (c),  JXoDon  v- 
Fawcus  (d),  and  Burton's  case  (e)  were  referred  to. 

Sir  W.  Manning,  Q.  C,  and  Butler,  contra.  This 
was  a  case  not  of  taking  but  (if  anything)  of  finding 
sheep,  but,  perhaps,  at  different  times.  There  is  no 
evidence  whatever  where  the  plaintiff  lost  them;  so  that 
although  1,300  came  to  the  defendant's  hands,  the  other 
500  may  not  have  done  so.  It  is  remarkable,  however, 
that  the  plaintiff  in  his  declaration  did  not  proceed  for 
the  value  of  the  500,  but  only  for  injuries  done  to  the 
1,300  and  for  the  plaintiff's  expenses  inlooking  for  them. 

It  is  submitted  that  the  expenses  were  consequent  on 
the  plaintiff's  own  act  of  losing  the  sheep,  and  not  oa 
the  defendant's  receipt  or  detention  of  them,  and  cannot 
be  recovered  because  the  plaintiff  must  have  incurred 
them,  and  gone  to  look  for  the  sheep.  The  defendant 
was  entitled,  if  he  was  not  bound,  to  keep  the  sheep 
until  the  owner  appeared.  The  plaintiff's  personal  ex- 
penses in  going  back  for  the  sheep  which  he,  by  his 

(a)  8  Q  B.  779.  (h)  31  L.  J-  C.  P.  193. 

(c)  27  L  J.  Q.  B.  215.  {d)  30  L.  J.  Q.  B.  137. 

(e)  23  L.  J.  M.  C.  55. 
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negligence  had  lost,  cannot  be  recovered,  nor  the  valae  __    ^8^* 


of  four  ont  of  the  six  sheep  at  all  events,  for  the  defen-      Bennett 


V. 


dant  had  nothing  to  do  with  the  killing  of  the  former  (a) .  Flood. 
His  expenses  cannot  be  considered  the  natural  or  direct 
consequence  of  the  defendant's  act,  and  were  not 
shown  to  have  been  incurred  since  the  conversion,  but 
thejwereincurredin  consequence  of  the  loss  of  thesheep 
"by  the  plaintiff' s  o  wn  neglect.  And  lastly  the  depreciation 
in  the  value  of  the  sheep  is  not  recoverable;  for  the  "  de- 
preciation" for  which  the  jury  have  assessed  damages  by 
their  verdict,  is  no  t  aimed  at  at  all  or  included  in  the  decla- 
ration .  It  was  not  shown  to  be  posterior  to  the  conversion, 
andthereforeitwasa  specificindependent  wrong, if  any. 
[Stephen,  C.J.  The  plaintiff  is  entitled  to  the  sheep  when 
they  are  lost.  Supposethat^.losesagunwhich^.finds, 
and  while  it  is  in  BJa  possession  its  lock  is  injured.  In 
an  action  of  trover  brought  against  B.,  A.  would  be 
entitled  to  recover  the  value  of  the  gun  when  he  lost  it.] 
It  is  submitted  that  the  defendant  is  only  liable  for  the 
value  of  the  sheep  at  the  time  he  asserted  ownership 
over  them  and  that  was  after  they  were  depreciated. 

Stephen,  0.  J.  As  to  the  500  sheep,  I  am  of  opinion 
that  there  was  sufficient  evidence  before  the  jury  upon 
which  they  were  entitled  to  find,  as  they  evidently  in- 
tended to  do,  that  the  whole  of  the  1,800  sheep  got  into 
the  defendant's  possession  and  were  detained  by  him 
after  he  had  knowledge  of  the  plaintiff's  title  to  them ; 
and  there  was,  in  addition  to  this,  the  possibility  that, 
as  1,300  of  the  missing  sheep  certainly  came  into  the 
defendant's  hands,  the  other  500  did  so  also.  The  evi- 
dence was  conflicting,  and  it  was  for  the  jury  to  consider 
which  witnesses  they  would  believe,  and  we  cannot  inter- 
fere with  their  decision.  As  to  four  out  of  the  six  sheep 
we  think  the  plaintiff  cannot  recover,  because  the  killing 
them  was  the  act  of  the  Justices.     As  to  the  personal 

(a)  The  evidence  on  this  point  was,  that  at  the  enquiry  before  the 
Police  Office,  the  sheep  were  there,  and  that  six  were  drafted  out  and 
killed  ;  and  their  skins  were  taken  to  the  Quarter  Sessions  to  be  used 
as  evidence ;  of  these  six  two  were  killed  by  desire  of  the  defen- 
dant's attorney,  and  four  by  order  of  the  Bench. 
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^^^«        Azpenses  and  loss  of  time^  we  think  that  the  plaintiff 
Btorinm     eazinot  recover^  under  the  circumstances  of  this  case^ 
Tfu^^g^      as  the  sheep  were  astray  and  lost  possibly  through  Us 
n^^ligence. 

As  to  the  depreciation  of  the  1^314  sheep,  at  Is.  6d. 
a  head,  it  is  said  that  this  special  damage  is  not  asked 
in  the  declaration.  We  are  of  opinion  that  as  this  was 
an  action  in  trover  for  the  whole  number  of  sheep,  the 
plaintiff  was  entitled  to  obtain  the  market  value  of 
such  sheep ;  but  he  was  bound  to  give  the  defendant 
creditforthe  value  of  the  sheep  whenthejwere  restored 
to  him.  This  principle  is  laid  down  in  Brierley  r. 
Kendall  (a),  and  Turner  v.  Hardeastle  {b).  As  tiie 
defendant  is  a  mere  wrongdoer,  he  is  liable  to  the  plain- 
tiff for  the  full  value  of  the  sheep.  The  result  is  that 
we  direct  the  verdict  to  be  reduced  to  £459  10s.  4d.  As 
tibe  defendant  has  succeeded  in  reducing  thedamagesby 
£90  12s.,  we  think  that,  as  to  this  latter  argument 
on  which  we  now  decide,  each  party  ought  to  pay  hi  j  own 
costs.  The  plaintiff  will  get  his  costs  of  the  former 
portion  of  the  argument,  upon  the  motion  for  anew  trial. 

MiuroBD,  J.,  and  Wise,  J.,  concurred. 

Judgment  accordingly. 


(a)  17  Q.  B.  996 ;  21  L.  J.  Q.  B.  161. 

(6)  11  C.  B.  N.  S.,  683 ;  31  L.  J.  C.  P.  193. 
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1864. 


I 


Ex  parte  Bbbgin.  Jnly  i. 

SAACS,  xm  behalf  of  Bergin  and  Co.,  creditors  of    The  words 

"  effects  real," 
one  Pearson,  moved  on  notice  to  set  aside  a  deed  of  in  the  seventh 

settlement  of  two  allotments  of  land,  at  Bnrwood,  made  action  of  the 

,  Insolveiit  Act, 

by  Pearson,  within  twelve  months  before  his  seqnestra-  include  land. 

tion,  npon  his  wife,  without  valuable  consideration — ^he 

being  indebted  to  Bergvmmi  Co.,  and  other  creditors. 

It  appeared  that  the  deed  of  settlement  was  dated 
October  26,  1863,  and  that  Pearson  sequestered  his 
estate  on  May  6,  1864. 

Darley  showed  cause  and  objected  that  the  proceed- 
ings were  irregular.  The  application  should  have  been 
by  rule  nisi,  or  by  summons  signed  by  a  Judge,  and  not 
by  a  mere  notice  of  motion  signed  by  an  attorney, 
which  can  only  be  in  some  pending  suit. 

Per  Curiam.  The  proceeding  is  to  be  "  on  a  sum- 
mary application  to  and  by  order  of  the  Supreme 
Court,'*  (a)  and  this  includes  a  motion  on  notice. 

Darley  then  contended  that  the  seventh  section  of  the 
Insolvent  Act  did  not  include  land.  The  word  "  estate," 
which  is  used  in  ss.  8  and  9,  has  been  omitted  in  sdct.  7. 
The  legislature  intended  that  in  cases  of  real  estate 
parties  should  be  left  to  their  remedy  in  a  Court  of 
Equity,  when  that  Court  would  give  to  the  wife  a  right 
to  a  provision  out  of  her  own  property,  as  against  the 
husband's  assignees;  Murray  v.  Elibank  (6).  The 
words, "  goods  or  effects,  real  or  personal,''  may  apply  to 
leaseholds;  but  not  to  freeholds  out  of  which  a  Court  of 
Equity  will  direct  a  settlement.  He  referred  to  Bu- 
ehanan  v.  Harrison  (c),  BawUngs  v.  Jennings  (d), 
Wrench  v.  Jutting  (e),  and  Jarman  on  Wills  (/), 
Ch.  23. 


(a)  5  Vic.  No.  17,  8.  7.  (6)  1  Wh.  &  T.  L.  C.  362. 

(c)  31  L.  J.  Ch.  74.  id)  13  Ves.  39. 

(e)  3  Beav.  621.  (/)  I  VoL  644. 


Brboin. 
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^^^- laacLcs  for  the  creditor.     The  word ''  real "  must  have 

Ex  parte  some  effect  given  to  it.  The  Court  has  made  the  order 
now  asked  for  in  similar  cases  before,  as  in  Belchev^s 
EatatCj  in  which  the  order  is  dated  Sept  7,  1860; 
although  in  that  case  the  transferee  did  not  aspear  to 
show  cause,  and  the  point  therefore  was  not  taken. 

Stephen,  C.  J.  The  dry  legal  question  is  whether 
this  deed  can  be  set  aside  under  the  seventh  section.  It 
has  been  argued  that  the  words  "  effects  real/'  refer 
only  to  chattels  real.  Although  I  have  some  mis- 
givings, yet,  on  the  whole,  I  yield  to  the  opinion  of 
my  brother,  Mr.  Justice  Milford,  and  think  that  these 
words  include  land.  There  can  be  no  doubt  that  this 
construction  carries  out  the  intention  of  the  legisla- 
ture. We  order,  therefore,  that  the  deed  be  set  aside 
as  against  this  creditor  to  the  extent  of  his  then 
existing  debt,  and  direct  that  the  property  be  sold  by 
the  registrar,  subject  to  any  mortgage  upon  it;  that 
the  amount  of  such  debt  he  paid  to  the  official  assignee, 
and  that  such  debt  and  the  cost  of  this  application  be 
paid  to  Bergin  and  Co. ;  and  that  the  balance,  if  any, 
be  retained  in  the  hands  of  the  registrar,  to  abide  the 
further  order  of  the  Court  (a) . 

(a)  In  the  Insdvenl  EMate  of  McOrcUK—Mskj,  1858.— Ex  parte 
CogJUan, — This  was  a  motion  to  set  aside  a  yolantarv  conveyanoe  by 
the  insolvent  settling  property  on  his  daughter.  The  property  was 
sworn  to  be  worth  more  them  the  creditors  debt. 

Per  Curiam.  We  have  no  jurisdiction  to  set  aside  the  deed  absolutely, 
but  only  in  so  far  as  the  creditor  shall  be  deprived  by  the  deed  of  the 
means  of  recovering  his  debt.  It  only  remains,  therefore,  to  consider 
in  what  way  the  intentions  of  the  leffislature,  which  are  clear,  shall  be 
carried  out.  In  the  terms  used  in  the  enactment  this  would  be  impos- 
sible. We  therefore  order  that  the  property  shall  be  sold  by  the 
assignee,  and  that  the  trustee  who  appears  and  submits  to  the  Court 
shau  join  in  the  conveyance  ;  and  that  the  surplus  proceeds,  if  any, 
above  the  debt' and  the  expenses  of  the  sale,  shall  be  paid  over  to  the 
latter  as  the  party  entitled  thereto.  We  do  not  think  that  we  hare 
power  to  make  any  order  as  to  the  costs  of  this  motion.  Bat 
Therry^  J.,  thinks  that  we  may  make  such  order,  as  incidental  to 
the  statutory  authority  conferred  on  us  to  give  the  creditor  "  the 
full  amount  of  his  debt." 
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1864. 
Wysb  against  HEaoAETT.  June  17. 

APPEAL  from  the  District  Court  of  Albury.  The  nlaintiff 

and  defendant 
having  entered 
'^  This  is  a  case  tried  before  the  Judge  of  the  District  into  a  partner- 

Court   of  Albury,   and   a  jury,  on  the  24th  day  of  tifff Ending  ^ 

March,  1864,  in  which  a  verdict  was  ffiven  for  the  *t?  P*^'*®^- 

defendant,  and  the  plaintin,  being  dissatisfied  with  the  the  defen- 

determination  of  the  Court,  in  point  of  law,  nowappeals.  Dtetrict^Court 

The  facts  proved  in  evidence  are  as  follow : —  for  goods  sold 

The  plaintiff  and  defendant,  in  August,  1 862,  verbally,  money  lent,  ' 

acrreed  to  purchase  a  piece  of  land  and  work  it  totrether  money  paid, 
.  ^  1  .      .1      .  I.     1  •  -I  ......       andonaocounta 

in  partnership,  the  terms  of  which  were  put  into  writing  stated. 

by  the  plaintiff  (a),  but  it  was  neither  signed  nor  dated,  ^^'q^gtion 

The  land  wasworkedandfarmingimplementsandstores,  for  the  jury 

and  rations,  were  supplied  on  the  terms  of  the  agreement,  Ytema  had  ^ 

for  eighteen  months,  when  plaintiff  and  defendant  quar-  been  supplied 

relied.     Up  to  this  time  plaintiff  had  received  nothing  dant's  indi- 

of  any  kind  from  the  partnership,  and  it  was  not  dis-  ^^^i^^*^*^^ 

puted  that  the  goods  were  supplied  by  the  plaintiff,  and  account ;  and 

the  prices  were  reasonable ;  also,  that  the  money  had  been  ^^  ^^  ^^^'^' 

could  the 
plaintiff  recover  in  that  action. 

Held  also,  that  under  that  plaint  the  plaintiff  could  not  recover  any  unliquidated 
balance  of  a  partnership  account  under  the  eighth  section  of  the  District  Courts  Act. 

Held  also,  that  to  entitle  a  plaintiff  to  recover  under  the  eighth  section  the  plaint 
must  be  specially  framed. 

Held  also,  (per  WUe,  J. ),  than  an  amendment  of  the  plaint  so  as  to  raise  the  question 
luder  the  eighth  section,  was  not  within  the  scope  ot  the  amendment  clauses  of  the 
statute. 

Qwere,  whether,  if  so  framed,  the  plaintiff  can  recover  pending  the  partnership, 
(a)  The  foUowing  are  the  only  terms  of  the  agreement  which  it  is 
necessary  to  specify :  -  **  It  is  agreed  between  the  abovenamed  parties 
to  purchase  by  free-selection  32^  acres  of  land,  near  Howlong,  on  the 
Murray  River,  in  the  colony  of  New  South  Wales,  as  co-proprietors, 
and  to  cultivate  and  improve  the  same  for  the  term  of  five  years  from 
the  above  date,  each  party  to  pay  an  equal  share  of  the  purchase 
money.  The  said  James  W  yse  agrees  to  advance  all  moneys  required 
for  the  working  of  the  place  until  the  first  crop  of  grain  is  stored 
off  of  the  said  land,  also  to  supply  all  rations,  tools,  &c.,  for  the  said 
term,  after  that  time  each  party  to  pay  an  equal  share  of  the  expense. 
James  Wyse  further  agrees  to  supply  all  horses,  drays,  &c. ,  lor  the 
term  of  five  years  from  the  above  date.  At  the  expiration  of  five 
years  the  said  Samuel  Heggarty  agrees  to  pay  unto  the  said  James 
Wyse,  his  heirs,  successors,  or  assigns,  tne  half  of  the  expenses 
incurred  between  the  time  of  the  selection  of  the  land  and  the  ' 
reaping  of  the  first  crop,  the  produce  to  be  sold,  and. the  proceeds  to 
be  eoually  divided  between  the  abovenamed  parties  within  one 
month  after  the  sale  of  any  part  thereof." 
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1864.        paid  by  plaintiff,  but  the  plaintiff  swore  tliat  the  goods 

Wtsb       and  money  were  supplied  and  paid  for  defendant's  pri- 

Heqoartt.     Tate  account,  and  had  nothing  to  do  with  the  partnership, 

while  >the  defendant  swore  that  the  goods  and  money 

were  supplied  and  paid  for  the  partnership  accoua^ 

whereupon  plaintiff  sought,  to  have  a  settlement  of 

accounts,  but  defendant  refused  to  render  any  acconnt, 

when  plaintiff  brought  the  present  action,  in  which  the 

following  were  the  plaint  and  particulars  of  demand  :— 

The  plaintiff  sues  the  defendant  for  that  the  defendant 

is  indebted  to  the  plaintiff  in  the  sum  of  £129  for  money 

lent ;  then  follow  the  common  counts,  for  money  lent, 

money  paid,  money  had  and  received,  on  account  stated, 

and  for  goods  sold  and  delivered.     A  long  bill  of  pa^ 

ticulars  is  added  of  seventy-five  items  (like  those  in  an 

ordinary  store  accounj),  from  9th  October,  1862,  to 

26th  June,  1863.     Seven  of  these  items,  namely  : — 

9  October,     1862.— Cash    - 

February,  1863. — 1  ton  flour     - 

31  May  „     — 1  saddle  and  bridle 

21  June  „     — Cash  to  Drew 

25     „  „     —Cash  to  O'Hara     - 

„     „  „     —Cash     - 

„     „  „     — Two  mares  to  horse 

were  marked  as  hereinafter  mentioned. 

The  Judge  told  the  jury  that  in  his  opinion  the  part- 
nership was  still  subsisting,  and  that  no  action  could  be 
brought  for  an  unliquidated  balance  of  account  foritems 
supplied  within  the  terms  of  the  agreement,  so  long  as 
such  partnership  was  in  existence.  That  if  they  thought 
the  agreement  was,  in  fact,  that  set  out  in  the  memoran- 
dum, then  that  he  advised  them  to  withdraw  from  their 
consideration  all  the  articles  in  the  particulars  except 
the  seven  articles  that  were  marked. 

The  following  are  the  grounds  of  appeal : — 

1.  That  the  Judge's  direction  was  contrary  to  law. 

2.  That  the  whole  or  part  of  the  unliquidated  balance 
of  a  partnership  account  can  be  sued  for  and  recovered 
in  the  District  Court,  notwithstanding  the  continuance  of 
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the  partnership  under  the  eighth  section  of  the  District         18^- 
Court  Act.  Wysb 

3.  That  the  Judge  should  have  left  it  to  the  jury  to    hbogarty. 
say  whether  all  the  goods  were  within  the  terms  of  the 
agreement  as  a  matter  of  fact. 

4.  That  there  was  in  fact  no  agreement  binding  in 
law  because  it  was  not  in  writing  and  signed  by  the 
parties  to  be  charged. 

Isidore  J.  Blake." 

Innes,  for  the  appellant.  There  wa^  a  misdirection 
in  withdrawing  from  the  jury  the  question  as  to  the 
goods  other  than  the  seven  items.  Secondly,  the  statute 
gives  a  jurisdiction  to  entertain  questions  of  partnership 
accounts  pending  the  partnership.  A  Court  of  Equity 
will  decree  an  account  of  past  partnership  transactions, 
although  the  bill  does  not  pray  for  a  dissolution ;  Rich- 
ards V.  Davies  (a),  Richardson  v.  Hastings  (6).  He  re- 
ferred to  Darant  v.  TonUins  (c),  and  Foster's  District 
Court  Act  (d). 

Salamons,  for  the  respondent.  The  words  "unliqui- 
dated balance  of  partnership  accounts  "  show  that  the 
action  will  only  lie  after  the  dissolution,  because  there 
cannot  be  an  account  till  such  dissolution.  The  words 
"  whole  or  part "  show  that  if  such  balance  is  not  more 
than  £200,  the  "  whole"  can  be  recovered  in  the  District 
Court ;  but,  if  the  balance  is  more  than  that  amount, 
the  excess  must  be  relinquished  to  give  the  jurisdiction, 
and  then  only  "  part "  is  recovered.  The  effect  of  the 
8th  section  is,  that,  whereas  in  a  court  of  law  a  plaintiff 
cannot  sue  unless  the  parties  agree  to  a  balance,  in  the 
District  Court  the  plaintiff  can  sue,  but  only  after  a 
dissclution.  Here  the  plaint  is  merely  the  indebitatus 
counts,  and  therefore  the  question  under  the  8th  section 
was  not  in  issue.  With  legard  to  the  seven  items  the 
Judge  only  stated  the  inclination  of  his  opinion  on  the 
facts,  but  did  not  withdraw  it  from  the  jury. 

(a)  2  Rum.  k  Myl.  347.  (6)  7  Beav.  328. 

(c)  11  L  T.,  267.  {d)  p.  10. 

M— 3 
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1864.  Innes  in  reply.    It  is  submitted  that  this  was  a  direc- 

Wyse        tion  taking  from  the  jury  the  consideration  of  these 
He6o\bty     questions  which  were  questions  of  fact.     There  was  no 
distinction  between  one  class  of  goods  and  another. 

Stephen,  C.J.     I  am  of  opinion  that  there  must  be 
a  new  trial.     The  Judge  ought  to  have  left  to  the  jury 
to  find  whether  the  items  or  any  of  them  had  or  had  not 
anything  to  do  with  the  partnership  agreement,  because 
as  to  such  as  had  not,  the  plaintiff  wasentitled  to  recover, 
but  the  Judge  has  not  done  that.     As  to  seven  items,  he 
expressed  his  opinion  that  they  were  not  partnership 
matters,  and  the  case  says  that  "he  advised  the  jury  to 
withdraw  from  their  consideration  all  articles  in  the  par- 
ticulars exceptthe  seven  itemsthatare  marked," and  one 
of  the  questions  submitted  is  "  that  the  Judge  should 
have  left  it  to  the  jury  to  say  whether  all  the  goods  were 
within  the  terms  of  the  agreement  as  a  matter  of  fact" 
It  is  plain  therefore  that  he  did  not  leave  the  whole  ques- 
tion to  the  jury.  If  he  did  do  so,  why  should  it  have  been 
left  to  us  to  decide  whether  he  ought  to  have  done  so  ? 
I  cannot  help  thinking  that  the  learned  Judge  meant 
that  there  were  seven  items  upon  which,  in  his  opinion, 
the  plaintiff  was  entitled  to  recover.     But  he  ought  to 
have  left  to  the  jury  the  question  what  items  had  nothing 
to  do  with  the  partnership.    As  to  the  question  whether 
the  plaintiff  was  entitled,  in  an  action  framed  like  this, 
to  recover  items  supplied  under  the  agreement,  I 
am  of  opinion  that  in  this  action  he  wa.s  not  so  entitled. 
If  the  jury  found  that  all  the  items  were  supplied  under 
the  agreement,  the  plaintiff  would  not  be  entitled  to 
recover  at  all,  because  I  am  of  opinion  that  under  this 
agreement  (which  is  not  put  an  end  to)  the  plaintiff  is 
only  entitled  to  recover  at  the  end  of  five  years,  and 
then  only  half  of  his  (the  plaintiff's)  outlay.    Whereas 
it  is  clear  that  he  is  suing  for  the  whole  amount 
that  he  has   paid,  on  the  ground   that  it   was  not 
supplied   under   the    partnership    agreement   at  all. 
If  the  plaintiff  is  entitled  to  recover  at  all  in  the  Dis- 
trict Court,  for  goods  supplied  to  the  partnership,  he 
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must  shew  on  the  face  of  the  plaint  that  he  is  going         ^^^^ 
for  an  unascertained  balance  of  a  partnership  account.        Wyse 

But  suppose  that  the  plaint  was  framed  under  sect,  hbggarty. 
8,  the  question  would  then  arise,  can  he  sue,  pending 
the  partnership  ?  If  he  can,  he  can  sue  every  six 
months.  I  have  no  doubt  that  he  can  sue  at  the  ex- 
piration of  the  partnership ;  but  I  have  some  doubt 
whether  he  can  sue  pending  the  partnership;  I  do  not 
decide  this  point — but  I  have  great  doubt  for  the 
reason  I  have  expressed. 

Wise,  J.  The  three  grounds  of  appeal  must  be  sup- 
plemented by  the  question,  was  I  right  in  so  holding  ? 
and  that  being  so,  one  question  the  learned  District 
Court  Judge  asks,  is  whether  in  withdrawing  from  the 
jury  the  question  as  to  the  seven  items  he  was  right  ? 
And  I  think  that  he  was  not  right.  The  question  was 
whether  they  were  supplied  on  individual,  or  on  part- 
nership account.  The  plaintiff  says  that  they  were  sup- 
plied on  the  individual  account  of  the  defendant ;  the 
defendant  sayjs  that  they  were  supplied  on  the  partner- 
ship account,  and  therefore  that  the  plaintiff  cannot 
recover;  and  the  question,  on  which  account  they  were 
supplied,  ought,  iu  my  opinion,  to  have  been  left  to 
the  jury. 

Suppose,  however,  that  the  jury  found  that  the  goods 
had  been  supplied  on  the  partnership  account,  I  think 
that  in  this  action,  the  plaintiff  could  not  recover  with 
regard  to  any  partnership  transaction.  Were  it  neces- 
sary now  to  decide  the  question  the  learned  District 
Court  Judge  decided,  I  should  take  time  to  consider. 
But  here,  in  this  action,  the  plaint  being  framed  as 
this  plaint  is,  wherein  the  plaintiff  is  suing  for  his 
individual  right,  the  plaintiff  ought  not  to  recover 
at  all  on  any  partnership  account,  as  it  seems  to 
me  that  an  amendment  of  the  plaint,  which  would 
have  been  requisite  to  entitle  the  plaintiff  to 
recover  a  balance  due  on  the  partnership  account,  is 
not  within  the  scope  of  any  of  the  clauses  of  the  Act, 
enabling  the  Judge  to  make  amendments.  It  is  not 
necessary  to  decide  the  question  as  put  by  the  case. 
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1864. 


Wyse 

V. 

Heooabtt. 


We  are  of  opinion  that,  in  this  action,  the  plaintiff 
can  only  recover  for  so  much  as  the  jury  shall  think 
was  supplied  to  the  defendant  on  his  individual 
account. 


Juue  30. 


Sullivan  against  Willson  (a). 


agreement  for  a  lease.  The  declaration  set  out  at 
length  an  agreement  in  writing  between  the  plaintiff, 
one  Souter,  and  the  defendant,  and  signed  by  them  re- 
spectively ;  whereby  the  plaintiff  agreed  to  let,  and 
Sowter  to  take,  certain  premises  at  Grafton  for  five 
years,  at  a  certain  rent — namely,  £120  for  the  first  yeai*, 
£160  for  the  second,  and  £206  for  the  remaining  three 
years,  and  upon  certain  conditions  therein  specified. 
The  agreement  then  continued,  "  and  the  said  Oeorge 
Willaon  hereby  covenants  with  the  said  PhUlip  Svlli- 
van  for  the  true  and  faithful  performance  of  all  and 
every  the  covenants  and  agreements  hereinbefore  con- 
tained on  the  part  of  the  said  John  Macdonald  SaiUer, 
and  for  the  payment  of  rent."  The  declaration,  after 
identifying  the  several  partiesto  the  agreement,averred 
ty^S.^rbythe  ^^^^  ^^^  plaintiff  let  the  premises  to  Souter,  and  he 
defendant.  entered  into  and  became  tenant  to  the  plaintiff  of  the 
ta^gro^nda,  sa™6>  ^  ^^^  terms  of  the  agreement,  and  that  £120 
thatbefoie'the  being  the  rent  for  the  first  year  of  the  tenancy  became 
™*  *°*^    ^      due,  and  that  all  conditions  were  fulfilled  and  all  things 


partots.,an 
for  the  pay- 
ment of  rent, 
Breach,  non 
payment  of 


agreement  it 
was  agreed 
between  the 
plaintiff  and 
defendant  and 
S.,  that  the 
plaintiff 
should  exe- 
cnte  a  lease 


happened  and  all  times  elapsed  necessary  to  entitle  the 

plaintiff  to  maintain  this  action.     Breach,  that  neither 

Souter  nor  the  defendant  paid  the  £120,  and  the  same 

remains  in  arrear  and  unpaid. 

Flea  on  equitable  grounds,  that  before  and  at  the  time 

under  seal  of  Qf  ^^q  makiuff  of  the  agreement  in  the  declaration 
the  premises  ®  ^^ 

to  S.,  and 

that  the  same  should  contain  the  covenants  in  the  agreement,  and  that  S. 
should  execute  the  lease  containing  such  covenants,  and  that  the  defendant's  liability 
to  the  plaintiff  should  be  for  the  performance  of  such  covenants  by  S.;  and  that  the 
defendant  signed  the  asreement  on  the  faith  and  upon  the  condition  that  such  lease 
and  covenants  should  oe  executed  by  the  plaintiff  and  S.  Averment  that  no  lease 
under  seal  was  ever  executed  by  the  plaintiff  or  S.,  or  any  lease  or  covenants  what- 
ever.   Held  that  the  plea  was  an  answer  to  the  action. 

(a)  Before  Stephen,  C.J.,  and  Milford,  J. 
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mentioned,  it  was  arranged  and  agreed  between  the         ^864. 
plaintiff  and  defendant  and  Souter,  that  the  plaintiff     Scllivan 
should  execute  a  lease  under  seal  of  the  premises  to     wh^^qn 
Souter,  and  that  the  same  should  contain  the  covenants 
in  the  agreement  mentioned  by  the  plaintiff  and  Souter, 
and  that£iou^6r  should  execute  the  lease  containing  such 
covenants,and  that  the  defendant's  liability  to  the  plain- 
tiff should  be  for  the  performance  of  such  covenants  by 
Souter.    It  then  stated  that  the  defendant  signed  the 
agreement  on  the  faith  and  upon  the  condition  that  such 
lease  and  covenants  should  be  executed  by  the  plaintiff 
snd  by  Souter.    Averment  that  no  lease  under  seal  was 
«ver  executed  by  the  plaintiff  or  Souter,  or  any  lease  or 
•covenants  whatever.  ^ 

Demurrer  and  joinder. 

Barley  in  support  of  the  demurrer.  It  is  sub- 
mitted that  the  plea  does  not  disclose  such  an 
equitable  defence  as  is  within  the  48th  section  of 
the  Common  Law  Procedure  Act  of  1867  (a);  be- 
•cause  a  Court  of  Equity  would  not  grant  an  abso- 
lute but  only  a  conditional  injunction — an  injunction 
upon  condition  that  Souter  and  the  defendant  should 
•execute  a  deed  under  seal ;  but  a  Court  of  law  cannot 
impose  such  terms.  Thus,  to  an  action  on  a  covenant  in 
a  lease  for  rent,  and  for  not  repairing,  a  defence  on  equi- 
table grounds  of  a  part-performed  agreement  to  surren- 
der, was  not  allowed  to  be  pleaded,  because  in  Equity  the 
•defendant wouldhave been  entitled  to  an  injunction  only 
upon  the  terms  of  executing  a  surrender ;  and  a  Court  of 
law  had  no  power  to  order  a  surrender  to  be  executed ; 
The  Mines  Royal  Sodetiea  v.  Magnay  (b),  Wodehouae 
v.  Farebrother  (c).  This  is,  therefore,  not  an  equitable 
•defence  within  the  Common  Law  Procedure  Act. 
Neither  would  a  judgment  for  the  plaintiff  be  a  dis- 
lionest  or  unfair  one,  as  it  is  admitted  that  the  rent  is 
xlue,  and  that  the  tenancy  has  been  enjoyed.  How  can 
the  defendant  be  injured  by  a  sealed  instrument  not 

(a)  20  Vic.,  No.  31.  {h)  10  Ezoh.  489 ;  24  L.  J.  Ex.  7. 

(e)  5  E.  d^  B.  277 ;  25  L.  J.  Q.  B.  1& 
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18^'  having  been  executed  ?  Unless  Souter  was  before  the 
Sullivan  Court  as  well  as  the  plaintiff,  a  Court  of  Equity  would 
WiL^oK.  °^^  make  any  decree ;  and  a  Court  of  Law  cannot  do 
complete  justice  between  the  parties,  and  therefore  will 
not  do  anything  at  all;  SchluTnherger  v.  Lister  (a)> 
Wakley  v.  Froggart  (6).  The  plea  is  equally  bad  as 
plea  at  law ;  for  the  agreement  to  execute  a  sealed  lease 
ought  to  have  been  in  writing — and  this  is  an  attempt  to 
add  to  or  vary  a  written  agreement  by  parol ;  Taylor  on 
Evidence  (c).  The  plea  also  relies  on  an  agreement  for 
a  future  lease;  and  such  an  agreement  is  required  by  the 
Statute  of  Frauds  to  be  in  writing,  because  it  is  a  con- 
tract for  an  interest  in  land ;  Foqtiet  v.  Moor  (d).  He 
referred  also  to  S.  K  P.  (e).  [Stephen,  C.  J.  What 
has  the  statute  to  do  with  the  surety  ?  This  agreement, 
as  between  the  landlord  and  the  tenant,  may  have  been 
void  and  inoperative,  because  by  parol  only.  There 
may  have  been  no  agreement  for  a  sealed  lease,  because 
none  in  writing.  But  is  not  the  surety  entitled  to  say 
this — ''  I  was  not  to  be  liable,  except  on  covenants  in  a 
sealed  lease.  I  signed  this  paper,  only  on  the  '  con« 
dition '  that  there  should  be  such  an  instrument.  If  for 
any  reason  whatever  that  condition  be  not  preferred,  I 
am  free  ?"] 

DarvaUt  Q.  C,  in  support  of  the  plea.  The  plea 
shows  that  there  was  to  be  no  liability  by  the  defendant, 
unless  a  lease  under  seal  should  be  executed.  The 
Statute  of  Frauds  has  nothing  to  do  with  the  matter,  as 
this  condition  was  a  collateral  promise ;  and  it  is  not 
necessary  to  allege  on  the  face  of  the  plea  that  it  was  in 
writing :  Kearna  v.  Durrell  (/).  Properly  considered 
the  plea  is  one  in  denial,  and  not  in  confession  and 
avoidance ;  it  is  equivalent  to  non  assumpsit  For  the 
defendant  says,  "  I  never  became  surety  at  all ;  I  was 
to  become  surety  by  a  deed,  and  this  paper  was  to  go  for 
nothing,60  soon  as  that  deed  should  have  been  executed;. 

(a)  30  L.  J.  Q.  B.  3.  (6)  33  L.  J.  Ejt.  5. 

(c)  2  Vol.  917.  [d)  7  Exch.  874. 

(e)  2  Vol.  849.  (/)  6  C.B,  606 ;  18  L.  J.  C.  P.  28. 
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I  was  to  be  liable  only  for  the  performance  of  the  lessee's         ^864. 
covenants  to  be  contained  in  that  deed."     When  the     Sullivax 
parties  sign  a  document,  apparently  an  agreement,  but     willson. 
the  expressed  intention  of  the  parties  is,  that  it  is  to  be 
an  agreement  only  upon  the  happening  of  an  event 
which  has  not  occurred,  until  that  event  occurs,  there  is 
no  agreement  at  all,  Pym  v.  GampbeU  (a) ;  and  the  law 
allows  it  to  be  shown  that  there  was  a  previous  oral 
arrangement  intended  by  the  parties  to  suspend  the 
written  agreement ;   Wallis  \\  Littell  (6).      Here  the 
a^eement  was  not  to  take  effect  at  all,  unless  it  was 
put  in  the  form  of  a  lease  under  seal. 

A  surety  is  entitled  to  take  any  objection  however 
strict ;  and  it  is  no  answer  that  the  defendant  was  not 
-injured  by  the  contract  having  been  violated.  But  if  it 
be  violated,  he  has  a  complete  defence  at  law.  In  Blest 
V.  Brown  (c),  the  Lord  Chancellor  lays  down  the  doc- 
trine in  the  largest  terms,  that  a  surety  is  bound  only 
to  the  letter  of  his  agreement ;  and  if  that  engagement 
is  altered  in  a  single  line,no  matter  whether  it  be  altered 
for  the  benefit  of  the  surety,  or  whether  the  alteration  be 
innocently  made,  the  surety  has  a  right  to  say  the  con- 
tract is  not  that  for  which  he  engaged  to  be  the  surety, 
and  he  is  entitled  to  be  relieved  from  his  engagement. 
Until  Scniter  obtains  from  the  plaintiff  a  lease  under 
sea],  the  defendant  incurs  no  liability  whatever.  He 
referred  to  Bonser  v.  Cox  (d),  Rice  v.  Gordon  (e\ 
Evans  v.  Bremridge  (/),  and  Watts  v.  Shuttlt- 
worth  (g), 

Darley  in  reply.  In  Pym  v.  Campbell  the  evidence 
shewed  that  the  agreement  was  not  to  take  effect  for  a 
time ;  but  here  it  is  attempted  to  defeat  the  agreement 
altogether.  If  there  were  no  binding  agreement  between 
the  parties  because  no  deed  under  seal  was  executed,  was 
the  agreement  signed  by  all  parties  worthless  ?    Was 

(a)  6E.ftB.  370;25L.  J.Q.B  277;  aee  Harria  v.  RickeU,  4K. 
&  N.  1 ;  28  L.  J.  Ex.  197 :  and  Barker  v.  Allan,  5  H.  &  N.  72  ;  29  L. 
J.  Ex.  100  ;  citing  Ridg^cay  v.  Wharton,  6  H.  L.  C.  238. 

(6)  31  L.  J.  C.  P.  100.  (c)  8  Jur.  N.  S.  602. 

{d)  4  Beav.  379.  (e)  11  Beav.  265. 

(/)  25  L.  J.  Ch.  334.  (gr)  29  L.  J.  Ex.  229. 
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1864. there  no  tenancy  at  all  created  ?   But  if  there  was  a 

Sullivan  binding  contract,  it  is  submitted  that  it  cannot  be  added 
WiLMON  ^  ^^  varied  without  writing,  and  the  defendant  cannot 
take  advantage  of  a  stipulation  which  is  itself  idle  and 
worthless.  Goes  v.  Lord  Nugent  (a)  decides  that  where 
an  agreement  is  required  to  be  in  writing,  any  modifi- 
cation of  its  terms  must  also  be  in  writing. 

Stephen,  C.J.  Whether  this  plea  be  one  in  denial, 
or  in  confession  and  avoidance,  it  is  not  necessary  to  de- 
termine. But  the  matter  set  up  in  it  is,  we  think,  an 
answer  to  the  action.  What  effect  the  existing  written 
contract  had,  either  as  between  the  plaintiff  and  his 
tenant,  Sauter,  or  as  between  the  plaintiff  and  this  de- 
fendant, it  is  not  material  to  enquire.  It  is  sufficient  to 
say  that  the  defendant  signed  it  alone  on  the  faith  and 
consideration  that  there  should  be  a  deed  executed  by 
the  two  under  seal,  and  that  he  should  be  liable  only  for 
the  covenants  in  that  deed.  If  this  be  so,  it  is  nothing 
to  the  purpose  that  it  would  have  been  perfectly  imma- 
terial whether  the  suretyship  was  for  one  or  the  other, 
the  result  being  the  same.  The  defendant  is  entitled  to 
insist  that  whatever  might  be  the  effect  of  the  signed 
paper,  there  was  to  be  another  of  a  more  formal 
character  for  the  covenants  to  be  inserted  in  which,  and 
no  other,  he  was  to  be  responsible.  If  the  condition  is 
broken,  I  am  of  opinion  that  the  plaintiff  cannot  main- 
tain this  action.  I  am  of  opinion  also  that  the  Statute 
of  Frauds  has  nothing  to  do  with  such  a  stipulation  as 
this,  which  was  collateral  to  and  beyond  the  agreement, 
and  neither  varied  the  terms  of  the  lease,  nor  of  the  de- 
fendant's agreement  to  be  a  surety  for  the  tenant's  per- 
formance of  those  terms. 

MiLFORD,  J.  The  plea  relies  on  a  contract  with  which 
the  Statute  of  Frauds  has  nothing  to  do.  I  think  that 
the  parol  agreement  has  not  been  performed;  that 
agreementwas  that  the  defendant  should  be  responsible 

(a)  5  B.  ft  Ad.  64. 
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for  the  performance  of  certain  covenants.    But  those        ^^^' 
covenants  not  having  been  entered  into,  how  can  he  be     Sullivan 
responsible  for  such  performance  ?    I  think  he  is  not     wiliI^on. 
responsible  either  at  law  or  in  equity. 

Judgment  for  the  defendant. 


CuMMiNGS  against  Clifford.  '^""^  ^^• 

npHE  first  count  of  the  declaration  stated  a  contract  Thefirotcount 

on  1st  February,  1863,  for  the  purchase  of  4,000  ration  set  out 

sheep  by  the  plaintiff  from  the  defendant  at  the  price  f jj^g^k  ^f  ^*^' 

of  twelve  shillings  a  head;  the  sheep  to  be  delivered  4,000 sheep, to 

by  the  defendant  to  the  plaintiff  at  a  certain  time,  to  ^  the  defe^- 

wit,  the  14th  of  March,  1863,  at  a  station  of  the  defen-  dftni,andpaid 

dant's  called  Breadbow,  and  to  be  paid  for  by  two  pro-  ^mTsBwy 

missory  notes  of  theplaintiff  in  favour  of  the  defendant,  ^^^  ?X***® 
,      «  o  ,  .  -   .t       plaintiflFm 

each  for  a  sum  of  money  equal  to  a  moiety  or  the  favour  of  the 
amount  of  the  purchase  money  with  2  J  per  cent,  added  A^verment'of 
to  each  such  sum  ;  one  of  such  promissory  notes  to  be  the  fulfilment 
payable  at  six  months  from  the  date  of  the  contract,  ditiona^^preoe- 
and  the  other  at  twelve  months.  Averment  of  the  dent.  Breaoh, 
fulfilment  of  all  conditions  precedent  to  entitle  the  The  second 
plaintiff  to  have  the  sheep  delivered,  and  the  agreement  ^^^e  con- 
performed  by  the  defendant.  Breach,  that  the  defen-  tract.  Breach, 
dant,  although  requested  so  to  do,  did  not  deliver  the  Jhe\)laintS^ 
sheep  to  the  plaintiff.  made  and  de- 

The  second  count  set  out  the  same  contract  as  in  the  defendant  the 

first  count,  but  alleged  the  breach  to  be  that  "  although  ^"^^  promia- 
°  *^      sory  notes  m 

accordance 
with  the  agreement,  and  although  the  defendant  delivered  to  theplaintiffpart,  to  wit, 
8,000  of  the  sheep,  yet  the  defendant  did  not  deliver  the  rest  of  the  sheep.  The  third 
count  was  in  the  same  terms  as  the  second,  with  the  additional  averment  that  after  the 
defendant  bad  so  delivered  to  the  plaintifif  the  said  part  of  the  sheep,  he  took  the  same 
away  from  and  out  of  the  possession  of  the  plaintiff,  and  resumed  possession  thereof, 
and  disposed  of  the  same  to  his  own  use,  and  refused  to  aUow  the  plaintiff  to  take 
away  the  same. 

Plea,  that  the  agreement  was  a  contract  for  the  sale  of  goods  for  the  price  of  £10 
and  upwards,  ana  that  the  plaintiff  did  not  accept  any  part  of  the  ffoods  so  sold, 
and  actually  receive  the  same,  nor  did  he  give  anything  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  nor  was  any  note  or  memorandum  in  writing  of  the  bargain  made 
and  signed  by  the  defendant,  or  his  agent  thereunto  lawf  uUy  authorised. 

Heut  a  good  answer  to  all  the  counts. 

Semhlt — that  a  plea  pleaded  to  two  different  counts,  but  an  answer  to  one  oount 
only,  is  not  bad  altogether,  and  on  demurrer  can  be  taken  distributiyely. 
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1864.  the  plaintiff,  in  pursuance  of  the  agreement,  made  and 
CuMMiNGs  delivered  to  the  defendant  his  (the  plaintiff's)  two  pro* 
Clifford  ni^ssory  notes  in  favour  of  the  defendant  for  the  re- 
spective amounts,  and  payable  in  accordance  with  the 
agreement,  and  although  the  defendant  in  pursuance  of 
the  agreement  delivered  to  the  plaintiff  part,  to  wit, 
8,000  of  the  sheep,  yet  the  defendant,  although  re- 
quested by  the  plaintiff  so  to  do,  did  not  deliver  the 
rest  of  the  sheep,  but  neglected  and  refused  so  to  do." 

The  third  count  set  out  the  same  contract  as  in  the 
two  first  counts,  and  alleged  the  same  breach  as  in  the 
second  count,  with  the  additional  averment  that  "  after 
the  defendant  had  so  delivered  to  the  plaintiff  the  said 
part  of  the  sheep,  he  took  the  same  away  from  and  out 
of  the  possession  of  the  plaintiff,  and  resumed  possession 
thereof,  and  disposed  of  the  same  to  his  own  use,  and 
refused  to  allow  the  plaintiff  to  take  away  the  same." 

Plea,  that  the  agreement  declared  on  was  and  is  a  con- 
tract for  the  sale  of  goods  for  the  price  of  ten  pounds  and 
upwards,andthatthe  plaintiff  did  not  accept  any  partof 
the  goods  so  sold,and  actually  receive  the  same — nor  did 
he  give  anything  in  earnest  to  bind  the  bargain  or  in 
part  payment,  nor  was  any  note  or  memorandum  in 
writing  of  the  bargain  made  and  signed  by  the  defen- 
dant, or  his  agent  thereunto  lawfully  authorised. 

Demurrer  and  joinder. 

Isaacs  in  support  of  the  demurrer.  The  plea,  that 
there  is  no  acceptance  within  the  Statute  of  brands,  is 
no  answer  to  the  second  and^hird  counts,  which  allege 
that  there  has  been  a  delivery  of  part;  for  such  delivery 
must  be  taken  to  be  accompanied  by  a  receipt  by  the 
plaintiff,  or  there  would  have  been  no  delivery.  The 
law  is  correctly  laid  down  in  the  note  to  Smith's  Mer- 
cantile Law  (a),  commenting  on  Bordter  v.  Amott  (6). 
And  as  the  plea  is  pleaded  to  the  three  counts — if  it  is 
bad  as  to  two  of  the  counts — it  is  bad  altogether; 
ChappM  V.  Davidson  (c). 

{a)  note  (g),  p.  472  [5th  Ed.]  ;  p.  499  [6th  Ed.] 

(h)  1  G.  &  M.  333. 

(c)  18  C.B.  194 ;  25  L.J.C.P.  225. 
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Stephen  in  support  of  the  plea.  If  there  cannot  ^8^- 
be  a  delivery  without  acceptance,  a  plea  traversing  the  Cumminos 
acceptance  or  receipt  by  the  plaintiff  amounts  to  an  cu^ford. 
argumentative  denial  of  a  complete  delivery  to  him. 
The  plea  does  not  confess  such  a  delivery  as  would  sus- 
tain a  count  for  goods  sold  and  delivered.  But  even  if 
such  a  delivery  were  admitted,  the  authorities  are  dis- 
tinct that  there  may  be  a  delivery  sufficient  to  support 
an  action  for  goods  sold  and  delivered,  and  yet  no 
receipt  and  acceptance  within  the  Statute  of  Frauds. 
Such  acceptance  must  be  after  the  purchaser  has  exer- 
cised his  option,  or  has  done  something  to  preclude  him 
from  doing  so,  Hunt  v.  Hecht  (a);  although  where 
goods  or  the  indicia  of  the  property  in  goods  remain 
long  under  the  control  of  the  vendee,  especially  where 
he  has  in  any  respect  acted  as  owner  of  the  goods,  there 
may  be  sufficient  evidence  of  such  an  acceptance, 
although  the  goods  themselves  are  not  received ;  Mere^ 
dith  V.  Meigh  (b), 

Isaacs  in  reply.  But  the  plaintiff  himself  is  the  party 
who  asserts  or  admits  the  delivery,  and  therefore  he 
must  be  taken  to  admit  or  assert  a  receipt  and  ac- 
ceptance. And  there  is,  moreover,  the  allegation  of  the 
plaintiff  having  made  and  delivered  to  the  defendant  his 
two  promissory  notes  for  the  purchase  money. 

Stephen,  C.J.  As  to  a  plea  which  is  pleaded  to  two 
counts,  and  is  a  good  answer  if  taken  distributively  to 
one  of  them  only,  such  plea  will  be  sustained  as  to  the 
one,  though  it  is  bad  as  to  the  other  of  the  counts,  and 
there  can  be  judgment  accordingly,  as  in  Blagrave  v. 
Bristol  Water  Works  Company  (c).  But  where  a  plea 
is  pleaded  to  an  entire  count,  and  it  is  good  as  to  part 
(as  for  instance  one  breach)  only  it  is  bad  altogether ; 
Dibbs  V.  Newcastle  Coal  and  Copper  Company  {d). 
In  the  present  case  it  must  be  taken,  as  in  Morris  v. 
Bank  of  New  SotUh  Wales  (e),  to  have  been  pleaded 

{a)  S  Exch.  SU ;  22  L.  J.  Ex.  293. 
(6)  2  £.  A;  B.  374 ;  22  L.  J.  Q.B.  401.         (c)  26  L.J.  Ex.  57. 
(cl)  1  8up.  Gt.  R.,  C.  L.  248.  (e)  Id.  69. 
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1864.        severally  and  respectively,  and  as  a  separate  plea  to  each  | 

CuMMiNGs     separate  count.     But  it  is  unnecessary  to  decide  this  | 

CuFTOBD      P^i'^*'  iiow,  as  I  am  of  opinion  that  it  is  good  defence  to 

all  the  counts.    It  has  been  €ulmitted  that  it  is  a  good  | 

plea  to  the  first  count,  which  is  on  the  contract ;  and  I 
am  of  opinion  that  it  is  also  a  good  plea  to  the  second 
and  third  counts.  If  the  plea  set  up  the  fourth  section 
of  the  Statute  of  Frauds,  it  would  be  a  plea  in  con- 
fession and  avoidance ;  for  the  words  of  that  section  are  | 
that  "  no  action  shall  be  brought,"  and  it  leaves  the  con-  j 
tract  untouched.  Such  a  plea  would  admit  the  contract^  I 
and  say  that  no  action  could  be  brought  upon  it.  But 
the  seventeenth  section  says  that  no  contract  for  the  sale 
of  goods  shall  be  allowed  to  be  good,  except  in  certain 
specified  cases ;  and  that  is  equivalent  to  saying  that 
except  in  such  cases  there  is  no  contrcMst.  It  therefore 
has  been  held  to  be  an  argumentative  denial  of  any  con- 
tract at  all  (a).  This  plea,  therefore,  which  relies  on 
the  seventeenth  section,  is  a  plea  in  denial — for  it  denies 
that  the  contract  stated  in  the  declaration  is  a  binding; 
contract.  Whether,  however,  it  be  regarded  as  a  plea 
in  confession  and  avoidance,  or  a  plea  in  denial,  it  must 
be  taken  to  admit  or  deny  no  more  than  the  contract 
But  the  delivery  of  the  promissory  notes,  or  some  of  the 
sheep  in  pursuance  of  the  contract,  is  obviously  no  part 
of  the  contract ;  and  therefore  the  plea  is  not  to  be 
taken  as  noticing  in  any  way  these  allegationa  They 
may  be  true  or  false ;  but  they  are  not  now  in  question, 
A  contract  in  cases  of  this  kind  is  primarily  verbal,  and 
then  reduced  to  writing  or  acted  on  by  part  delivery  or 
payment,  as  the  case  may  be  afterwards ;  and  it  may  be 
doubtful  whether  any  such  delivery  or  payment  can  be 
ti*aversed,  for  it  is  no  part  of  the  cause  of  action. 

Wise,  J.  I  am  of  opinion  that  the  plea  is  good. 
The  Statute  of  Frauds  amounts  to  a  denial  of  the  con- 
tract ;  and  there  must  be  some  mode  by  which  the  de- 
fendant can  avail  himself  of  that  statute.  The  plaintiff 
has  set  out  an  agreement     The  defendant  pleads  that 

{a)  See  Johnson  v.  Dodgwn,  2  M.  &  W.  657. 
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the  agreement  is  within  the  seventeenth  section  of  the 
Statute  of  Frauds  ;  and  in  his  plea  he  negatives  all  the 
exceptions  mentioned  in  that  section.  The  rule  of  Court 
requires  that  the  Statute  of  Frauds  be  specially  pleaded ; 
and  this  appears  to  me  the  correct  way  of  framing  the 
plea.  It  amounts  to  an  assertion  that  the  statute  has  not 
been  complied  with.  Cusack  v.  Robinson  (a)  is  an 
authority  that  an  acceptance  of  goods,  as  required  by 
the  17th  section,  may  be  prior  to  the  actual  receipt. 

A  plea  pleaded  to  two  different  counts  may  be  good 
as  to  one  count,  and  bad  as  to  the  other  (b). 

Judgment  for  the  defendant. 


1864. 


CUMMINOa 

Clifford.^ 


The  Queen  against  Maria  Cox. 

^FECIAL  case,  reserved  for  the  consideration  of  the 
^  Judges,  under  13  Vic,  No.  8,  by  the  Singleton 
Court  of  Quarter  Sessions. 

The  prisoner  was  charged  with  larceny.  At  the  close 
of  the  case  for  the  Crown  the  prisoner's  counsel  called 
evidence  to  character ;  and  the  learned  Crown  Prose- 
cutor called  witnesses  in  contradiction,  and  asked  one 
of  them  the  following  question, — "  What  is  your 
opinion  as  to  her  honesty  or  dishonesty  ?" 

^fter  objection  taken, the  evidence  was  admitted,  and 
prisoner  convicted  and  sentenced.  The  question  was 
whether  the  evidence  was  admissible. 

Butler,  for  the  Crown,  admitted  that  the  evidence 
was  wrongly  admitted. 

Stephen,  C  J.  The  adverse  opinion  of  the  witness 
concerning  the  prisoner's  character  was  improperly  re- 
ceived. But  we  think,  if  we  can  see  from  the  other 
evidence  in  the  case,  that  the  prisoner  was,  without  any 
reasonable  doubt,  guilty  of  the  offence  with  which  she 
is  charged,  and  especially  that  the  objectionable  evi- 

(a)  30  L.  J.  Q.  B.  261 ;  7  Jar.  N.  S.  542. 

(6)  See  King  v.  Walker,  33  L.J.Ex.  167,  as  to  admissions  by  pleading. 


Angost  28. 

Although  it 
appears  on  a 
criminal  case, 
reserved 
under  the  13 
Vic,  No.  8, 
that  inadmis- 
sible evidence 
has  been, 
after  objec- 
tion taken,  re- 
ceived at  the 
trial,  the 
Coart  will  not 
give  any  effect 
to  the  objec- 
tion if  it  ap- 
pears from  the 
other  evidence 
in  the  case 
that  the  pri- 
soner was, 
without  any 
reasonable 
doubt,  guilty 
of  the  offence, 
and  especially 
if  the  object- 
ionable evi- 
dence was  not 
in  any  degree 
likely  to  have 
induced  the 
conviction. 
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1864.  dence  was  not  in  any  degree  likely  to  have  induced  the 
The  QuKKx  conviction,  that  the  Court  will  not  give  any  effect  to  the 
MakiaCox.  objection.  In  Balls*  Case  (a),  it  was  laid  down  that  if 
the  case  were  clearly  made  out  by  proper  evidence,  in 
such  a  way  as  to  leave  no  doubt  of  the  guilt  of  the  pri- 
soner in  the  mind  of  any  reasonable  man,  such  a  con- 
viction ought  not  to  be  set  aside  because  other  evidence 
was  given  which  ought  not  to  have  been  received ;  but 
if  the  case,  without  such  improper  evidence,  were  not  so 
clearly  made  out,  and  the  improper  evidence  might  be 
supposed  to  have  had  an  effect  on  the  minds  of  the  jury, 
it  would  be  otherwise.  And  this  course  was  pursued 
in  Margaret  Pinkler's  Case  (6). 

Pell,  on  behalf  of  the  prisoner,  then  commented  on 
the  evidence  which  had  been  transmitted  with  the 
special  case. 

Per  Curiam.  The  evidence  must  be  such  as  to  leave 
no  doubt  of  the  guilt  of  the  prisoner  in  the  minds  of 
reasonable  men.  We  think,  remembering  also  the  fact 
that  the  prisoner  was  tried  before  for  the  same  offence, 
and  that  the  jury  could  not  agree,  that  we  cannot  say 
that  the  evidence  is  so  clear  that  the  prisoner  would 
have  been  found  guilty  if  this  improper  evidence  had 
not  been  received,  and  we  therefore  order  the  prisoner 
to  be  discharged. 

Conviction  quashed. 


(a)  R.  k  R.,  132.  (b)  B.  k  R.,  133,  note  (6). 
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1864. 


Peacock  against  Hanson.  sf^tT'b^is 

T^ONEY  had  and  received.     Plea  never  indebted.  ^he  plaintitf 

The  case  was  tried  before  Wise,  J.,  in  Auguf^t,  »nd  the  de- 

1864,  when  it  appeared  that  Peoxock  and  Gannon  and  tenants  in 

Hanson  were  entitled  to  certain  land  as  tenants  in  com-  co^^^on  ot 

some  iancl, 

mon — thatG^aTiTKm'sone-thirdbecaraevestedinjaarwon,  about  sixteen 
and  that  Mrs.  Hanson,  the  defendant,  who  claimed  formVr  *being 
through  Hanson,  was  thus  entitled  to  two,  and  Peacock  entitled  to 
to  one,  undivided  third  of  the  said  land,  that  the  entire  latter  to  two, 
property,  about  16  acres,  was  let  to  one  Mrs.  BHggs  ??.^V^*^®^ , 
by  the  defendant,  in  IS*?,  at  a  rent  of  £40  a  year,  that  this  land  was 
in  1852  the  defendant  raised  the  rent  to  £48,  and  that  p^rtTtiont^k 
since  that  time  the  defendant  had  received  that  rent  place,  and 
from  Mrs.  Briggs,     It  appeared  that  the  plaintiff  com-  there^e'ing 
menced  a  suit  in  equity  against  the  defendant,  and  that  ^^  change  in 
in  April,  1857,  there  was  a  decree  for  a  partition,  and  tion^bnt^aii 
that  decree  was  carried  out  by  a  deed  dated  13th  May,  J**®  parties 

T,      .  1  knowing  that 

and  that  the  Master  in  Equity,  under  the  same  decree,  there  had  been 
took  the  accounts  and  made  a  report  by  consent  on  1st  the^^ner" 
December,  1858,  finding  that  there  was  due  from  the  ship,  and  that 
defendant  to  the  plaintiff,  on  account  of  the  one-third  had  seven 
part  of  the  rents  and  profits,  the  sum  of  £189  19s.,  and  J^J®*  ?°^  ***® 
this  amount  was  paid  in  February,  1859,  and  a  receipt  nine  acres  ex- 
given  by  the  plaintiff.     It  appeared,  however,  that  there  ^nder^the 
was  no  change  in  the  tenancy  apparently,  and  that  the  partition,  the 
defendant  continued  to  receive  from  Mrs.  Briggs  the  conthiued  to 
same  rent  as  before.     It  was  also  shown  that  the  de-  receive  the 
fendant  8  attorney,  Mr.  Graham,  had  told  Mrs.  Briggs  whole.    HeH 
that  she  was  only  entitled  to  nine  acres  ;  and  that  the  *^.*  *^* 
latter  had  replied,  that  if  so  the  defendant  must  reduce  not  recover 
the  rent — and  that  the  latter  had  refused  to  do  so.  aefendant 
Moreover,in  May,  1859,  the  plaintiff  had  given  a  written  one-third  of 
notice  to  the  defendant  in  the  following  terms — *'I,John  received  in  an 

Jenkins  Peacock,  of,  &c.,the  owner  of  all  that  piece  of  •ctionfor 

.  money  had 

land  (describing  it),  hereby  require  you  to  assist  me  in  and  received. 

equal  proportions  to  make  and  put  up  the  dividing 


192  SUPREME  COURT  REPORTS. 

1864.  fence  between  the  said  land,  and  the  nine  acres  of  land 
Peacock  in  the  parish,  &c.,  now  in  the  occupation  of  one  Briggs, 
Hanson.  ^^  which  last  mentioned  land  you  are  the  owner." 
Upon  these  facts  the  learned  Judge  being  of  opinion 
that  the  action  would  not  lie,  directed  a  verdict  for 
the  defendant,  with  leave  to  the  plaintijQT  to  move  to 
enter  a  verdict  for  £96,  being  one-third  of  the  rent 
received  since  the  accounts  had  been  taken  by  the 
master,  if  the  Court  should  think  the  action  maintain- 
able ;  the  Court  to  be  at  liberty  to  draw  any  infer- 
ences they  might  think  right  from  the  facts. 

August  29.         Darley  according,  having  obtained  a  rule, 

September  15.  Steplieu,  for  the  defendant,  showed  cause.  Althoacrh 
the  same  rent  was  received  after  the  partition  as  before, 
and  there  was  no  change  of  occupation,  yet  it  is  sub- 
mitted that  the  evidence  shows  that  the  tenant,  Mrs. 
Brigga,  as  well  as  the  plaintiff  and  defendant,  knew  well 
that  there  had  been  a  change  in  the  ownership,  and  that 
the  plaintiff  had  seven  and  the  defendant  nine  specific 
acres  out  of  the  sixteen  occupied  by  Mrs.  Brigga ;  and 
the  correct  inference  is,  that  the  defendant  received  the 
rent  as  for  her  own  nine  acres  exclusively.  But  even  if 
she  received  the  rent  as  for  the  whole  sixteen  acres,  it  is 
submitted  this  action  will  not  lie,  as  there  is  no  privity 
whatever  between  the  parties.  How  is  the  rent  to  be 
apportioned  ?  Is  the  plaintiff  entitled  as  for  money 
specifically  received  to  his  use  to  a  third  of  the  rent  or 
to  seven-sixteenths  ?  Assuming  that  there  was,  not- 
withstanding the  partition,  a  continuance  of  the  tenancy, 
the  tenant  would  pay  the  rent  for  the  whole  land,  and 
there  could  not  be  a  severance  of  the  rent  into  particular 
portions, because  each  portion  of  the  rent  issuesf  rom  the 
whole  land  ;  and  it  cannot  be,  therefore,  that  the  de- 
fendant received  any  particular  portion  of  the  rent  for 
the  Uvse  of  the  plaintiff;  and  if  the  tenancy  in  common 
continued,  Thomas  v.  Thomas  (a)  is  an  express  decision 
that  an  action  for  money  had  and  received  will  not  lie 

(a)  5  Exch.  2S. 
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-where  one   such  tenant  has  received  more  than  his         ^^^^- 
share  of  the  profits.  Peacock 


Barley  contra.  The  decree,  or  the  partition  under  it, 
ascertained  that  the  seven  acres  were  equivalent  to  one- 
third  in  value  of  the  sixteen  acres, and  the  circumstances 
show  that  the  defendant  was  in  effect  the  agent  of  the 
plaintiff  with  respect  to  that  portion.  The  deed  of  par- 
tiMon  wa«  in  May,  1858  ;  the  accounts  were  taken  by 
the  master  up  to  October,  1858;  and  in  December,  1858, 
the  report  of  the  ma.ster  was  taken  by  consent.  By  this 
consent,  in  December,  the  defendant  admitted  that  she 
had  received  £16  a  year  as  agent  for  the  plaintiff,  after 
the  deed  of  partition  in  the  previous  May,  and  she  ac- 
cordingly paid  over  a  portion  of  the  money  to  the  plain- 
tiff, and  took  a  receipt.  The  tenancy  of  Mrs.  Brigga 
was  a  tenancy  from  year  to  year,  ending  on  the  1st  of 
October,  and  she  was  not  affected  by  the  deed  of  par- 
tition ;  and  her  existing  tenancy  could  not  be  got  rid  of 
till  October  Ist,  1859,  by  notice  to  quit  signed  by  both 
parties,  given  on  April  Ist.  It  is  submitted,  therefore^ 
that  as  the  defendant  received  the  entire  rent,  she  re- 
ceived the  one-third  as  the  plaintiff's  agent.  But  it  is 
submitted  that  a  sufficient  privity  between  these  parties 
is  shown  to  support  this  action;  for  it  is  maintainable 
wherever  the  money  of  one  man  has,  without  'conside- 
ration, got  into  the  pocket  of  another — and  stil  more  so 
where  that  event  has  been  brought  about  through  the 
inerlium  of  a  fraud ;  Hudson  v.  Robinson  (a).  Litt  v. 
Martindale  (b)  was  decided  on  this  principle ;  in  that 
case  A,  employed  5.,a  broker,  to  purchase  a  security  for 
him,  for  which  purpose  he  remitted  to  him  a  letter  of 
credit  for  £2,010,  on  a  bank  payable  to  B,  or  order; 
C,  who  had  had  dealings  with  B.,  in  the  course  of  which 
the  latter  became  indebted  to  the  former  in  £  1 ,940,  under 
pretence  of  borrowing  the  money  for  a  few  days,  and 
knowing  that  it  was  A.'s  money,  induced  B,  to  part  with 
it,  and  then  insisted  upon  applying  it  in  discharge  of 
B.'s  debt  to  him ;  and  the  Court  held  that  A,  might 

(a)  4  M.  A;  S.  478.  (6)  IS  C.B.  SU. 

N— 3 


Hanson. 
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^8^- recover  the  amount  from  G.  in  an  action.of  this  kind,  aa 

Peacock      having  been  obtained  from  B,  by  a  gross  fraud.    The 
Hanson       decisions   in   Stephens   v.    Badcock  (a)  and    Siins  v 
BHttain  (6),  which  are  relied  on  by  the  defendant,  pro- 
ceeded on  the  principle  that  the  defendants  were  under 
a  contract  to  pay  someone  else. 

Stephen,  O.J.  The  present  is  a  hard  case ;  but  such 
cases  will  arise  when  people  do  not  manage  their 
property  with  proper  care.  I  am  of  opinion  that  the 
plaintiff  cannot  recover  in  this  action,  as  there  is  nothing 
to  show  that  the  defendant  was  the  agent  of  the  plaintiff. 
I  think  that  the  evidence  of  Graham  disposes  of  that 
part  of  the  case.  It  appears  that  he  said  to  Mrs.  Brifftjs 
that  Mr.  Peacock  was  entitled  to  seven  acres,  and  Mrs. 
Hanson  to  nine  acres;  and  that  Mrs.  Brigys  replied  "  if 
so,  Mrs.  Hanson  must  reduce  my  rent'*— and  that  the 
latter  said  she  would  not.  I  think  this  shows  that  M  rs. 
Hanson  intended  to  get  all  she  could  ;  but  not  that  she 
ever  acted  as  agent  for  Mr.  Peacock.  The  cases  of 
Bliss  V.  Collins  (c)  and  Harrison  v.  Barmhy  (d)  sliow 
that  Mrs.  Bliss  was  not  bound  to  pay  any  rent  to  any 
one  until  the  rent  had  been  legally  apportioned  by  a  jury,, 
or  she  had  concurred  in  theapportionmentmade  between 
the.se  parties.  She  might  have  said, "I  take  fromthetwo 
jointly,  and  I  will  not  pay  each  separately — and  until 
you  agree  I  will  not  pay  either."  In  that  case,  Pearock 
might  have  brought  his  action  for  the  amount  which  the 
jury  should  say  was  his  proportion  of  the  entire  rent; 
for  a  jury  might  have  apportioned  the  rent  due  to  each 
in  an  action  brought  by  each.  But  Mrs.  Hanson  lias 
gone  on  receiving  this  rent  without  any  title.  She  has 
obtained  money  to  which  she  was  not  entitled ;  but  that 
does  not  entitle  the  plaintiff  to  sue  her  for  it.  Tlie 
plaintiff  had  and  has  his  remedy  against  Mrs.  Briggs 
for  the  amount  of  the  rent.  I  also  think  that  there  was 
evidence  of  a  new  state  of  things  when  Mrs.  Briggs  was 
told  that  there  was  a  separate  ownei-ship  as  to  the  seven 

(a)  3  B.  &  Ad.  354.  (b)  4  B.  &  Ad.  375. 

(c)  6  B.  &  A.  876.  (d)  6  T.  R.  246. 
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and  the  nine  acres.  She  may  have  gone  on  dealing  with         ^^^' 
the  defendant, under  a  new  agreement  to  pay  the  former      Pkagpck 
rent  for  the  nine  acres.    I  am  of  opinion,  therefore,  that       Hanson. 
the  defendant  has  received  the  rent  either  for  herself, 
claiming  the  same  for  the  nine  acres — or  as  to  part,  it 
may  be  two-thirds,  for  herself,  and  as  to  the  remaining 
one-third,  for  the  plaintiff.     But  she  was  not  an  agent 
forthe  plaintiff(whowasa  stranger  to  her)inthe  matter, 
and  therefore  he  is  not  entitled  to  bring  this  action. 

MiLFORD,  J.  I  am  of  opinion  that  this  action  will 
not  lie.  The  plaintiff  and  defendant  are  either  tenants 
in  common,  or  strangers  with  respect  to  the  quality  of 
the  estate  they  held  in  this  land.  If  they  are  tenants 
in  common,  Thonxas  v.  Thomas  (a)  is  an  authority  that 
the  action  will  not  lie.  If  they  are  strangers,  in  order 
to  support  the  action  it  must  be  contended  that  if  A, 
receives  the  rents  of  property  belonging  to  B.,  it  is 
suflScient  to  entitle  the  latter  to  sue  the  former  in  this 
form  of  action.  I  am  of  opinion  that  under  such  cir- 
cumstances an  action  would  not  lie.  But  even  if  it  be 
assumed  that  the  plaintiff  and  defendant  were 
originally  tenants  in  common,  that  they  afterwards 
let  the  land,  and  that  they  afterwards  apportioned  the 
reversion,  I  am  of  opinion  that  until  the  rent  was  duly 
apportioned  the  tenant  was  not  bound  to  pay  the  rent 
to  either  ;  he  might  say  he  did  not  know  how  much  to 
pay  to  one,  and  how  much  to  the  other.  If,  however, 
the  tenant  pays  the  whole  rent  to  the  one,  it  is  paid  in 
his  own  wrong ;  but  the  other  has  no  right  as  against 
the  rent  thus  wrongfully  paid. 

Wise,  J.  Sufficient  facts  were  not  shown  to  bring 
the  plaintiff  within  that  class  of  cases  where  an  action 
for  money  had  and  received  will  lie.  There  was  not 
enough  shown,  in  my  opinion,  from  which  an  agency 
could  be  implied.  It  has  been  argued  that  after  the 
partition,  this  agency  was  recognised  in  the  taking  the 
accounts  in  the  Master's  office.     But  that  must  be  con- 

(a)  5  Exch.  28. 
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1864. 


Pbaoock 

V. 

Hanson. 


sidered  with  all  the  other  circumstances — remembering 
that  the  accounts  were  taken  in  the  carry  ingout  the  par- 
tition; that  afterwards  notice  was  given  to  the  tenant 
that  the  partition  had  taken  place;  and  that  we  find  that 
afterwards  the  plaintiff  sent  to  the  defendant  the  letter, 
requiring  her  to  assist  in  putting  up  the  dividing  fence 
between  his  seven  acres  and  the  nine  acres  "  now  in  the 
occupation  of  one  Brigga,  of  which  you  are  the  owner," 
This  letter  is  inconsistent  with  a  tenancy  by  Mrs.  Brigg6 
under  them  for  the  whole  land,  or  with  any  dealing  with 
her  on  that  footing,  and  seems  to  me  to  show  that  the 
defendant  did  not  act  as  asfent  for  the  plaintiff. 

It  has  beendecided  that  if  they  are  tenants  in  common, 
this  kind  of  action  will  not  lie.  But  if  the  tenancy  in 
common  was  put  an  end  to  by  the  partition,  there  must 
be  an  apportionment  of  the  renteither  by  the  agreement 
of  the  different  parties,  or  by  the  decision  of  a  jury.  It 
may  be  suggested  that  Mrs.  Brigga  has  attorned  to  the 
plaintiff,  and  that  the  latter  can  now  sue  her.  In  such 
action  additional  facts  might  be  shown  ;  and  the  fact  of 
the  defendant  succeeding  in  this  eiction  does  not  neces- 
sarily show  that  the  plaintiff  would  succeed  in  that 
action.     I  give  no  opinion  on  the  matter  (a). 


Mate  against  Kidd  and  another. 


On  Jnly  1,  rTJ HIS  was  an  action  by  a  mortffaffor  against  the  lessee 
1858,H.lea8ed     X         /?  •  c  l  ^^     .    ^  ^.         r  xi 

certainpremi-  01  premises,  tor  rent  accrued  since  notice  of  the 

sea  to  K.,  for  mortfifaffe  and  not  paid  to  the  mortgaoror  (b).  There 
five  years,  and  *=5  ^  ^  &  r>        \  / 

on  29th  Jane,  was  also  a  count  for  use  and  occupation.  Pleas  I.  As 
gac^d  the  *^'  ^^  part,  payment  to  Hopgood,  the  mortgagor,  before 
same  premises  notice  of  the  mortgage.    2.  As  to  the  residue,  that  before 

to  M.  ;  but  ^  ^ 

this  deed  was  not  executed  by  INl.  On  the  24th  December,  1861,  K.  executed  and 
H.  accepted  a  deed  of  surrender  in  consideration  of  £150  paid,  and  thereupon  H. 
resumed  possession.  On  10th  December,  1862,  M.  gave  K.  notice  of  his  mortgage,  and 
claimed  all  the  then  overdue  and  all  the  after  accruing  rent.  In  an  action  by  M. 
against  K.  for  rent  accrued  since  the  date  of  the  notice  of  the  mortgag«%8,  Plea,  sur- 
render by  act  and  operation  of  law  to  M.  Held  that  there  was  no  evidence  in  sup- 
port of  the  plea,  and  that  the  plaintiff  ia  as  entitled  to  recover. 

(a)  See  Powia  v.  Smith,  5  B.  &  A.  850. 

(b)  Tlie  first  count  uf  the  declaration  will  be  found  in  2  Sup.  Ct, 
R.,  C.L.  270. 
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! 

the  said  rent  became  due,  the  demised  premises  and  all         ^^^'  \ 

the  residue  of  the  term  then  to  come  and  unexpired        Mate 
therein  were  duly  surrendered  to  the  plaintiff  by  act        kidd 
and  operation  of  law.     8.  As  to  the  second  count,  never  ^^^  another, 
indebted.     Issue  thereon. 

It  appeared  at  the  trial  before  Wise^  J.,  that  one 
Hopgood  leased  the  premises  in  question  to  the  de- 
fendant from  the  5th  July,  1858,  for  five  years — that 
Hopgood  executed  a  mortgage  of  the  same  to  the  plaintiff^ 
on  the  29th  June,  1860,  with  a  proviso  for  redemption 
on  29th  June,  1863,  by  payment  of  principal  and 
interest,  and  also  that  until  default  in  payment  of  the 
principal  and  interest,  or  any  part  thereof,  &c.,  the 
mortgagor  should  hold,  &c. ;  but  this  deed  was  not  exe- 
cuted by  the  mortgagee ;  that  the  defendant,  the  lessee, 
in  ignorance  of  the  mortgage,  surrendered  the  premises 
and  his  term  to  his  landlord,  the  mortgagor,  by  act  and 
operation  of  law,  on  the  24'th  December,  1861.  The 
defendant  in  fact  executed,  and  the  mortgagor  accepted, 
a  deed  of  surrender  in  consideration  of  £150  paid,  and 
thereupon  the  latter  resumed  possession  of  the  premises. 
After  this — namely,  on  the  10th  December,  1862,  the 
plaintiff  (the  mortgagee)  gave  notice  of  his  mortgage  to 
the  defendant,  and  claimed  all  the  then  overdue,  and  all 
the  after  accruingrent.  But  it  wasproved  that  the  plain- 
tiff advertised  the  premises  for  sale  or  to  lease,  in  March 
and  April,  1863.  It  appeared  that  there  were  arrears  of 
interest  on  the  mortgage  to  a  considerable  amount.  The 
learned  Judge  intimated  his  opinion  that  there  was  no 
evidence  for  the  jury  in  support  of  the  second  plea. 
Barley,  for  the  defendant,  requested  that  it  should  be 
left  to  them  to  find  whether  Hopgood  was  not  the  plain- 
tifi^s  agent  for  accepting  the  surrender,  and  whether  the 
actsof  the  plaintiff  in  advertising  the  premises  for  saleor 
lease  did  not  amount  to  a  ratification  of  Hopgood' a  act 
in  accepting  the  surrender ;  and  he  contended  that  at 
any  rate  the  defendant  was  entitled  to  deduct  from  the 
amount  due  the  amount  paid  for  the  surrender.  But 
the  learned  Judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  and  reserved  liberty  to  the  defendant  to 
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1864.  enter  a  verdict  for  him,  or  to  reduce  the  damages,  if  the 

Mate  Court  should  think  right. 

V. 

and  another.  Barley  obtained  a  rule  nisi  accordingly,  against  which 


March  2. 
June  20. 


Darvall,  Q.C.,  and  Sheppard  showed  cause.  Although 
Hopgood,  the  mortgagor,  was  left  in  possession,  and  had 
therefore  authority  to  collect  or  to  distrain  for  rent, 
which  might  be  for  the  benefit  of  the  mortgagee,  he  had 
no  authority  to  accept  a  surrender  of  a  lease,  and  thus 
defeat  the  morti^agee.  The  surrender  was  not  to  Hop- 
good  as  agent  of  the  plaintiff,  but  as  the  owner  of  the 
reversion ;  and  there  could  be  no  ratification  by  the 
plaintiff,for  it  was  not  an  actdone  in  the  plaintiffs  name. 
The  defendant  ought  to  have  enquired  for  and  to  have 
obtained  the  counterpart  of  the  lease,  and  cannot  now 
complain  of  consequences  brought  about  by  his  own 
laches.  If  the  plaintiff  had  redemised  to  Hopgood,  or  re- 
granteduntil  defaulton  a  day  certain,  and  there  had  been 
no  default  at  the  time  of  the  surrender, there  mighthave 
been  a  difficulty  in  saying  that  the  mortgagor  was  not 
still  at  that  moment  seised  of  the  reversion.  Bat  the 
plaintiff  did  not  execute  the  mortgage  deed,  and  there- 
fore, notwithstanding  a  clause  to  that  effect  in  the  deed, 
there  was  no  redemise  or  grant ;  Doe  v.  Wiggins  (a). 
[Milford,  J.  A  mortgage  not  executed  by  the  mort- 
gagee might  operate  a?*  a  reservation  by  the  mortgagor.] 
The  £150  cannot  be  set  off,  for  it  was  not  paid  as  rent, 
but  to  get  rid  of  the  obligation  to  pay  rent. 

Barley  contra.  It  is  submitted  that  the  acting  by  the 
mortf:jagee  under  the  mortgage  is  equivalent  to  execution 
of  it  by  him.  Where  there  is  a  tenancy  under  a  lease 
executed  priortoa  mortgage,alI  acts  between  the  tenant 
and  mortgagor  are  good  as  against  the  mortgagee,  until 
notice  of  the  mortgage,  and  therefore  the  mortgagee  is 
not  entitled  to  rent  which  the  mortgagor  is  not  entitled 
to  recover.  Atcommon  law  the  attornmentof  the  tenant 
would  have  been  necessary  to  entitle  the  mortgagee  to 

(a)  4  Q.B.  367. 
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the  rents ;  but  the  effect  of  the  statute,  4  Anne,  c.  16,  i^^- 
ss.  9  and  10,  is  to  place  a  tenant,  as  soon  as  be  has  notice  Mate 
of  the  mortgage  deed,  in  the  same  situation  as  if  he  had  j^^'^^j 
attorned  to  the  mortji;ao;ee,  with  this  exception,  that  he  »"*!  another, 
is  not  to  be  prejudiced  by  any  act  done  by  him  as  hold- 
ing under  the  grantor,  until  he  has  liad  notice  of  the 
mortgage  deed ;  Pope  v.  Biggs  (a).  The  defendant  paid 
Hopgood  a  hundred  and  fifty  pounds  for  the  surrender, 
and  therefore  Hopgood  could  not  have  sued  for  the 
rent.  It  was  accepted  as  or  in  lieu  of  rent.  For  the 
same  reason  neither  can  the  plaintiff  recover  with  re- 
gard to  rent,  which  has  accrued  since  the  notice  was 
given.  Nothing  was  in  arrear  at  that  date  By  the 
mere  fact  of  notice,  the  mortgagee  cannot  forthwith 
<iause  the  tenant  to  hold  of  the  mortgagee ;  Evans  v« 
Elliott  (6).  [Wise,  J.  Trent  v.  Hunt  (c)  is  an 
authority  that  the  mortgagor  can  distrain  for  rent  in 
the  mortgagee's  name  as  his  bailiff;  and  that  shews 
that  he  is  not  his  agent  to  release  it  before  it  becomes 
due.]  It  is  submitted  that  the  mortgagee  has  the  same 
but  not  greater  rights  against  the  tenant  than  the  mort- 
gagor has,  Rogers  v.  Humphreys  (d) ;  and  therefore 
cannot  recover  rent  which  the  latter  was  not  entitled 
to.  He  referred  to  Furlong  on  Law  of  Landlord  and 
Tenant  (e),  and  Coote  on  Mortgage  (/). 

Stephen,  C.J.  I  am  of  opinion  that  there  ought  to 
be  no  new  trial.  It  has  been  said  that  there  was  no  rent 
in  arrear,  because  the  payment  of  the  £150  deprived 
Hopgood  of  the  right  to  sue  for  rent.  The  cases  referred 
to  seem  to  me  clearly  against  the  defendant.  The  con- 
sideration paid  for  the  surrender  was  not  paid  as  rent, or 
even  instead  of  rent ;  it  was  paid  in  truth  and  in  fact 
for  Hopgood' s  abandonment  of  thecharacterof  landlord, 
and  therefore  of  all  right  thereafter  to  receive  rent. 
How  then  can  the  defendant  a  year  afterwards,  when  he 
receives  notice  of  a  demand  from  the  mortgagee,  say,  **I 

(a)  9  B.  &  C.  252.  (6)  9  A.  &  E.  353. 

(c)  9  Exch.  14 ;  22  L.  J.  Ex.  dlS.  (d)  4  A.  <!fe  E.  299. 

(e)  I  Vol.,  381  (/)  p.  322. 
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^^^'        have  paid  all  the  rent  to  this  day,  and  so  am  not  liable 

Mate        to  you  over  again  ?"     And  if  the  law  as  contended  for 

KiDD        ^  correct,  does  it  not  come  to  this  that  the  mortgacjor, 

aud  another,  though  Utterly  without  title  and  having  no  reversion, 

may  accept  the  surrender  of  his  assignee's  interest  or 

rather  title  ?  which  will  operate,  although  there  be  no 

title  whatever  in  the  surrenderee,  unless  and  until  the 

mortgagee  though  with  the  legal  title  shall  give  notice 

of  such  title. 

I  am  of  opinion  that  there  was  no  evidence  whatever 
of  a  surrender  by  act  and  operation  of  law ;  the  act 
relied  on  was  valueless,  and  therefore,  also,  there  could 
not  be  any  ratification  of  it. 

MiLFORD,  J.,  concurred. 

Wise,  J.  The  4  Anne,  c.  16,  s.  9,  says  that  no  at- 
tornment shall  beneceasary;  and  that  grantees  of  the 
reversion  shall  be  in  the  same  position  without  attorn- 
ment as  they  would  have  been  before  the  statute  if 
there  had  been  an  attornment,  except  in  cases  pro- 
tected by  the  proviso  in  the  1 0th  section.  That  sec- 
tion provides  that  no  such  tenant  shall  be  prejudiced  by 
payment  of  any  rent  to  any  such  grantor.  The 
defendant  did  not  pay  the  rent,  and  therefore  he  is 
now  liable  to  pay  it  to  the  mortgagee.  I  also  think 
that  there  w^as  no  case  for  the  jury. 

Rule  discharged. 


September  6.  CCTLLAN  against  PeARSE. 

A  sale  of  a  4  PPEAL  from  the  Metropolitan  and  Coast  District 

crop  ^§"^"*  '^^     Court,  holden  at  Parramatta. 

^^''the  "  This  was  an  action  in  which  the  plaintiff  sought  to 

parchaaer  to  recover Jdamages  for  the  alleged  breach  of  an  agreement, 

them  daring  relative  to  the  sale  of  a  growing  crop  of  oranges.     The 

the  enaaing 

eleven  months,  is  not  a  sale  of  an  interest  in  or  concerning  land  within  the  4th  sec* 

tion  of  the  Statute  of  Frauds. 
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case  was  tried  before  me  without  a  jury,  at  Parra-         ^^^- 
matta,  on  the  seventh  day  of  April,  1864."  Cctllan 

The  case  then  set  out  at  length  the  plaint,  which,  Pearse. 
after  alleging  a  contract  of  sale  by  defendant  to  the 
plaintiff  of  "  all  the  then  growing  crop  of  oranges  in 
the  defendant's  orchard "  for  £500,  and  that  "  the 
plaintiff  should  have  the  right  of  picking  the  said 
oranges,"  stated  that  it  was  the  defendant's  duty  to 
take  due  and  proper  care  of  the  said  oranges,  and  to 
prevent  the  same  from  being  injured  and  destroyed. 
Breach,  that  the  defendant  neglected  the  alleged  duty, 
and  refused  to  deliver  the  whole  of  the  oranges,  or  to 
take  due  care  of  them,  &c. 

Plea,  the  fourth  section  of  the  Statute  of  Frauds. 

The  appeal  case  then  stated  that  "there  was  no  written 
evidence  of  the  contract  disclosed  in  the  plaint ;  but  the 
plaintiff  gave  evidence  of  a  verbal  contract  by  which  the 
defendant  agreed  to  sell  a  crop  of  oranges  then  growing 
on  the  trees,  for  the  sum  of  £500 — a  cheque  for  which 
amount  was  given  by  the  plaintiff  and  paid.  The 
oranges  were  at  various  stages  of  growth  at  the  time 
the  contract  was  made,  on  the  17th  May,  1862,  and  the 
plaintiff  was  to  have  the  right  of  picking  the  oranges  till 
the  first  day  of  May  following.  After  the  contract  waa 
made,  the  plaintiff  commenced  and  continued  to  pick 
the  oranges  till  the  16th  of  April,  1863,  when  he  was 
prevented  from  picking,  and  the  defendant  refused  to 
deliver  any  more  oranges  to  him.  The  action  was 
brought  to  recover  damages  for  this  alleged  breach  of 
agreement.  It  was  assumed,  for  the  purpose  of  the 
argument  which  took  place  on  the  motion  for  a  non- 
suit, that  orange  trees  \\  ere  not  indigenous,  but  required 
care  and  cultivation.  A  non-suit  was  moved  for  on 
behalf  of  the  defendant^  on  the  grounds  that  the  plaint 
disclosed  a  contract  not  to  be  fulfilled  within  a  year,, 
and  that  a  contract  for  the  sale  of  a  growing  crop  of 
oranges  w&s  a  contract  in  or  concerning  an  interest  in 
land,  and  within  the  fourth  section  of  the  Statute  of 
Frauds.  After  argument  on  a  refusal  to  be  non-suited, 
I  found  a  verdict  for  the  defendant  on  the  latter  <;round. 
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^^Q^-  Notice  of  appeal  having  been  given  on  the  ground 

CuLLAN       of  iny  having  erroneously  decided.     The  question  for 
Pearsk.      ^^®  decision  of  the  Supreme  Court  is  whether  I  was 
correct  or  not. 

Alfred  Cheeke, 
Judge  of  the  Metropolitan  and  Coast  District  Court." 

-Septennber  7.  Windeyer  for  the  appellant.  The  oranges  were 
merely  chattels,  and  the  land  was  their  warehouse  ;  and 
the  purchaser  might  have  chosen  to  take  off  the  crop  the 
next  day,  and  so  there  could  have  been  no  continuing 
interest  in  the  land.  He  had  no  right  to  the  possession 
of  the  land  ;  but  only  an  easement,  a  right  to  come  upon 
the  land  to  pick  them  and  carry  them  away  ;  Evans  v. 
Roberts  (a).  In  this  case  a  growing  crop  of  potatoes 
was  held  to  be  mere  chattels.  The  latter  cases  confirm 
the  doctrine  that  the  transaction  takes  its  character  of 
realty  or  pereonalty  from  the  principal  subject  matter 
of  the  contract  and  the  intention  of  the  parties,  and 
therefore  a  sale  of  any  growing  produce  of  the  earth, 
reared  by  labour  and  expense  in  actua)  existence  at  the 
time  of  the  contract,  is  not  a  sale  of  an  interest  in  land. 
[Stephen,  C.J.  Rodwell  v.  Phillips  (ft)  seems  to  decide 
that  all  "  annual  "  productions,  as  for  example  produc- 
tions altogether  annual,  as  potatoes  or  hops,  or  perhaps 
<:orn,  are  or  may  be  deemed  chattels  ;  but  that  all  pro- 
ductions which  nature  brings  forth  only  after  human 
industry  has  once  planted  them,  are  of  the  nature  of 
realty,  as  being  an  interest  in  land.]  Jt  is  submitted 
that  the  decision  in  that  case  was  on  the  Stamp  Act, 
o5  G.  III.,  c.  184,  and  does  not  govern  the  present 
I  le  referred  to  the  notes  to  Dxippa  v.  Mayo  (c),  and  the 
<?ases  there  cited. 

Powell  for  the  responden t.  This  case  is  concluded  by 
Rodwell  V.  Phillips,  which  was  a  sale  of  growing  fruit. 
Lord  Abinger  there  says — "  We  think  this  case  ought 
not  to  be  governed  by  any  of  those  in  which  it  is  decided 

(a)  5  B.  &  0.  835.  (6)  9  M.  &  W.  601. 

{c)  1  Wins.  Saunds.,  277  c,  note  f.  ;  See  1  Greeiiteaf,  &  271. 
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that  a  sale  of  growing  crops  is  a  sale  of  goods  and 
chattels.  Growing  f i-uit  would  not  pass  to  the  executor, 
but  the  heir."  [  Wise^  J.  In  Wdshbo urn  v.  Burrows  (a), 
the  Court  says — "  When  a  sale  of  growing  crops  does, 
and  when  it  does  not,  confer  an  interest  in  land,  is  often 
a  question  of  much  nicety;  but  certainly  when  the  owner 
of  the  soil  sells  what  is  growing  on  the  land,  whether  its 
natural  produce,  as  timber,  grass,  or  apples,  or  fructus 
ivduatmales,  as  corn,  pulse,  or  the  like,  on  the  terras 
that  he  is  to  cut  or  sever  them  from  the  land,  and  then 
deliver  them  to  the  purchaser,  the  purchaser  acquires 
no  interest  in  the  soil,  which  in  such  case  is  only  in  the 
nature  of  a  warehouse,  for  what  is  to  come  to  him 
merely  as  a  personal  chattel."]  In  the  present  case  the 
purchaser  was  to  sever  the  fruit,  and  in  order  to  do  so 
he  must  have  obtained  a  certain  interest  in  the  land. 
{Wise,  J.  In  Rodwdl  v.  Phillips  the  marginal  note  is 
not  supported  by  the  judgment ;  the  defendant  argued 
that  it  was  an  interest  in  land  ;  the  other  side  take  no 
notice  of  that  argument.  But  the  Court  merely  decide 
that  it  is  not  a  sale  of  goods  and  merchandize.] 

Cur.  ad.  vult. 
The  following  judgments  were  now  delivered  : — 
Stephen,  C.J.     In  this  case  the  contract  was  not 
merely  for  the  sale  of  a  crop  of  fruit  then  ripe,  and  to 
be  gathered  immediately  or  soon  afterwards,  so  that  no 
continuing  nouri^^hment  from  the  soil  was  contracted 
for,  or  necessary,  but  it  was  for  the  sale  of  the  fruit  as 
it  then  stood  on  the  trees,  in  all  its  stages  of  vegetation 
— some  of  it,  as  is  common  with  the  orange,  scarcely 
formed,  although  a  large  portion  was  rea<ly  for  instant 
gathering.     The  purchaser,  accordingly,  was  allowed 
nearly  a  year  for  gathering  the  fruit ;  he  having  the 
right  to  enter  on  the  land,  at  any  time,  for  that  purpose. 
Now  (however  subtleand  valueless  the  distinction  may 
be),  the  judgment  in  Modwell  v.  Phillips  Appear 8  to  me 
to  deduce  this  rule  from  the  several  cases  ;  that  all  pro- 
ductions of  the  soil  entirely  annual^  and  the  result  alto- 
gether of  the  industry  applied  to  them,  such  as  potatoes, 
(a)  1  Exch.  115. 
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^^^'  hops,  and  com,  and  probably  standing  hay  also,  may  be 
CuLLAN  deemed  chattel  interests ;  but  that  those  productions 
Pearse.  which  nature  rather  than  man  annually  brings  forth, 
although  human  industry  originally  prepared  theground 
for,  or  even  planted  them, such  as  fruit  growing  on  trees, 
are  regarded  as  interests  in  land  within  the  terms  of 
the  statute.  The  fact  of  still  continuing  vegetation,  it 
would  seem,  is  considered  equally  material.  Thus,  in 
the  potato  case  of  Parker  v.  Staniland  (a),  Lord  EUen- 
borough  observes — *'  It  is  probable,  that  in  the  course 
of  nature  the  vegetation  was  at  an  end.  But,  be  that 
as  it  may,  the  potatoes  were  to  be  taken  by  the  defen- 
dant immediately ;  and  it  was  quite  accidental,  if  they 
derived  any  further  advantage  from  being  in  the  land.'*^ 
On  the  other  hand,  the  substantial  reason  given  in  that 
case  and  others  for  holding  that  the  sale  was  of  a 
chattel  interest  only — namely,  that  the  purchaser  ac- 
quired thereby  no  possessory  claim  on  the  land,  but 
merely  a  right  to  enter  on  it  for  the  purpose  of  taking 
the  crop  sold  him — applies,  quite  as  forcibly,  to  annual 
productions  of  both  kinds. 

The  distinction  itself,  if  one  may  be  permitted  to  say 
so,  does  certainly  appear  too  minute  and  unsubstantial 
to  be  satisfactory.  There  are  distinctions  in  this  class 
of  cases,  however,  more  solid.  A  sale  or  lease  of  the  en- 
tire herbage  of  afield,  for  instance,presents  a  difference 
(noticed  by  Lord  Ellenborough  in  Parker  v.  Staniland) 
which  is  clear  and  intelligible.  The  purchaser  or  lessee, 
in  the  casesupposed,couldnot  effectually  enjoy  his  right, 
without  possession  of  the  field ;  and  he  might,  therefore, 
maintain  an  action  of  trespass  for  intruding  into  it. 

I  shall  be  glad,  consequently,  if  the  simple  test  sug- 
gested by  Mr.  Justice  Blackbufmy  in  Wi-ight  v  Stavert, 
can  be  adopted  consistently  with  the  other  authorities 
— namely,  whether  the  contract  would  confer  an  interest 
or  property  in  the  land  suflScient  to  sustain  a  posseasory 
action  ;  and,  after  conference  with  Mr.  Justice  Wise, 
and  having  read  his  judgment,  I  am  of  opinion  on  the 
whole  that  it  may  be  so  adopted, 
(a)  11  East  36*2. 
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The  case  of  Rodwell  v.  PhillipSy  I  quite  agrree,  is  dis-  ^^^^- 
tinguishable  from  the  present,  as  being  a  decision  de-  Cullan 
pending  on  the.  words  of  a  Stamp  Act.  It  was  not  peIme. 
necessary  there,  to  hold  that  the  agreement  was  one 
concerning  an  interest  in  land ;  for  it  was  uninf orceable, 
being  unstamped,  if  founded  on  the  sale  of  property, 
whether  real  or  personal,  unless  it  were  also  one  relating 
to  "  good,  wares,  or  merchandise  " — of  (we  must  pre- 
sume) some  particular  kind.  The  contract  in  that  case, 
therefore,  may  have  concerned  chattels  or  a  chattel 
interest,  merely,  as  opposed  to  an  interest  in  land,  and 
yet  not  have  been  within  the  exemption  clause  of  the 
statute,  as  being  either  goods,  wares,  or  merchandise. 
It  might  be,  that,  for  the  purposes  of  an  enactment  so 
framed,  growing  fruit  was  personal  property — ^yet  not 
goods,  wares,  or  merchandise,  within  the  meaning  in- 
tended to  be  conveyed  by  those  words.  The  legisla- 
ture may  have  intended  to  exempt  particular  descrip- 
tions, only,  of  goods ;  as,  for  instance,  such  exclusively 
as  were  marketable  and  movable,  and  therefore 
ordinarily  dealt  with,  and  passing  from  hand  to  hand, 
as  wares  or  merchandise. 

The  argument  which  was  urged  for  the  respondent, 
■that  growing  fruit  is  in  its  nature  real  property  because 
it  goes  to  the  heir,  not  to  the  executors  of  the  owner  of 
the  soil,  appears  to  me  to  be  of  little  alue.  The  case 
put  assumes,  of  course,  that  the  owner  had  not  sold  or 
contracted  to  sell  the  fruit,  and  so  died  owning  both 
the  tree  and  the  fruit.  The  tree  therefore  passing  to 
his  heir,  the  fruit  passes  equally  as  part  of  or  accessory 
to  the  tree.  But  this  leaves  the  question  untouched, 
whether  the  owner  would  or  not,  by  so  selling  or  con- 
tracting, have  effectually  severed  this  right;  and 
whether  a  man,  by  selling  the  fruit  on  his  tree,  sells  or 
parts  with  any  other  interest  in  them,  or  any  interest 
in  the  soil  on  which  they  grow. 

For  these  reasons,  and  the  reasons  assigned  in  the 
judgment  of  my  colleague,  I  am  of  opinion  that  the  con- 
tract now  in  question  was  not  one  concerning  an  interest 
in  land,  within  the  meaning  of  the  statute  against 
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^864.         frauds;    and  there   must,  consequently,  the  District 

CuLLAN       Judge  having  decided  otherwise,  be  a  new  trial.    The 

Pearse       ^^^^^  of  this  appeal  are  given'. to  the  appellant.    Over  the 

costs  below,  as  to  either  trial,  we  have  no  jurisdiction. 

Wise,  J.  The  question  in  this  cause  is  whether  the 
sale  by  parol  of  a  growing  crop  of  oranges  to  be  picked 
by  the  buyer,  is  a  sale  of  any  interest  in  or  concernin«y 
lands  under  the  4th  section  of  the  Statute  of  Frauds, 
so  as  to  preclude  the  vendee  from  suing  the  vendor, 
who,  after  receiving  payment  of  the  purchase  money^ 
refuses  to  allow  him  to  continue  to  pick  the  oranges. 

It  was  said  hy  Lord  Ah  inger/\n  Rodwellv,PhiUips{a)^ 
"  There  is  a  great  variety  of  cases  in  which  a  distinction 
is  made  between  the  sale  of  growing  crops  and  the  sale 
of  an  interest  in  land  ;  and  it  must  be  admitted,  taking 
the  cases  altogether,  that  no  general  rule  is  laid  down  in 
any  one  of  them  that  is  not  contradicted  by  some  other.'* 

It  is  desirable,  therefore,  if  possible,  to  decide  the 
present  case  upon  principle  rather  than  by  analogy  to 
any  particular  decision. 

Now,  in  Jonen  v.  Flint  (6),  the  Court  of  Queen's 
Bench, after  referring  to  various  cases  as  to  the  purchase 
of  crops,  stated  that  the  safer  grounds  of  decision  are, 
the  legal  character  of  the  principal  subject  matter  of 
sale,and  the  consideration  whether  in  order  to  effectuate 
the  intentions  of  the  parties  it  is  necessary  to  give  the 
vondeean  interest  in  the  land.-  Accordingly,  in  that  case, 
the  sale  of  a  crop  of  corn  to  be  reaped  by  the  purchaser, 
who  was  to  have  the  profit  of  the  stubble  afterwards, 
and  also  some  potatoes  growingonthe  land, and  whatever 
lay  grass  was  in  the  fields,  was  held  not  to  be  within  the 
4th  section  of  the  Statute  of  Frauds.  The  fact  of  the 
vendor's  having  by  the  contract  reserved  to  himself  the 
right  of  turning  his  own  cattle  on  to  the  fields,  was  held 
to  show  that  the  possession  of  the  land  remained  with 
the  vendor,  and  the  Court  recognised  the  decisions  that 
established  that  a  mere  right  to  enter  to  obtain  the  pro- 
duce of  the  land  did  not  constitute  an  interest  in  the  land 

(a)  9  M.  &  W.  501.  (6)  10  A.  &  E.  753. 
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within  the  meaning  of  the  statute. .  The  same  principle  ^^^' 
was  laid  down  in  Parker  v.  St-aniland  (a),  in  which  the  Cullan 
sale  of  a  crop  of  potatoes  at  so  much  a  sack,  the  vendee  PeJ^se. 
to  get  them  out  of  the  ground  immediately,  was  held  not 
to  be  within  the  4th  section.  "It  does  not  follow/*  said 
Lord  Kllenhoroughj  "that  because  the  potatoes  were  not  ^ 
at  the  time  of  the  contract  in  the  shape  of  personal 
chattels,  as  not  being  severed  from  the  land,  so  that 
larceny  miorht  be  committed  of  them,  therefore  the  con- 
tract for  the  purchase  of  them  passed  an  interest  in  the 
land  within  the  4th  section  of  the  Statute  of  Frauds.  It 
is  probable  that  in  the  course  of  nature  the  vegetation 
was  at  an  end  ;  but  be  that  as  it  may,  they  were  to  be 
taken  by  the  defendant  immediately,  and  it  was  quite 
accidental  if  they  derived  any  further  advantage  from 
being  in  the  land.  This  differs  the  present  case  from 
those  which  have  been  cited.  The  lessee  privice  vestura^ 
may  maintain  trespass  quare  claitsurn  fregit,  or  eject- 
ment for  injuries  to  his  possessory  right;  but  this  de- 
fendant could  not  have  maintained  either,  for  he  had  no 
right  to  the  possession  of  the  close  ;  he  had  only  an  ease- 
ment, a  right  to  come  upon  the  land  for  the  purpose  of 
tailing  up  and  carrying  away  the  potatoes,  but  that 
gave  him  no  interest  in  the  soil." 

Now,  applying  this  principle  to  the  present  case,  it  is 
clear  that  the  purchaser  had  no  right  whatever  to  any 
portion  of  the  land  on  which  the  orange  trees  grow. 
The  vendor  could  do  what  he  liked  with  it  during  the 
period  that  the  crop  of  oranges  was  being  picked  ;  the 
purchaser  of  the  crop  could  not  have  brought  trespass 
against  any  person  who  had  gone  into  the  orangery 
without  his  consent. 

But  it  was  contended  by  Mr.  Powell  that  Rodwell  v. 
Phillips  was  an  express  authority  by  which  the  Court 
must  be  bound.  On  examination, however,  of  that  case, 
it  will  be  found  to  be  only  a  decision  upon  the  Stamp 
Act,  and  not  upon  the  Statute  of  Frauds.  Lord  Abinger, 
indeed,  held  at  the  trial,  that  the  sale  of  crops  of  fruit 
and  vegetables  then  growing  in  the  garden  was  the  sale 
(aj  11  East  362. 
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1864.  of  an  interest  in  land,  but  the  argument  turned  on  the 
CuLLAN  effect  of  the  exception  in  the  Stamp  Act.  On  reference 
Pearsf  *'^  ^^®  Stamp  Act,  it  appears  that  any  conveyance, 
"  whether  grant,  disposition,  transfer,  or  Any  other  kind 
or  description,  upon  the  sale  of  any  lands  or  other 
property  real  or  personal,"  is  liable  to  a  stamp ;  but  that 
any  agreement  relating  to  the  sale  of  any  goods,  wares, 
or  merchandise,  is  exempted  from  stamp  duties.  Lord 
-46ingrer,indeed,at  the  trial,  had  ruled  that  the  document 
in  question  was  the  sale  of  and  interest  in  lands,  but,  in 
giving  the  judgment  of  the  Court,  he  said  as  follows  :— 
"  There  seems  to  be  no  doubt  that  this  was  a  sale  of  that 
species  of  interes^t  in  the  produce  of  lands  which  has  not 
been  excepted  by  the  Stamp  Act,  and  that  it  is  not  a 
sale  of  goods  and  merchandise,  and  the  contract  was  of 
suflScient  value  to  require  a  stamp."  The  decision,  there- 
fore, is  not  that  the  contract  was  an  interest  in  lands 
within  the  Statute  of  Frauds,  and  is  not  a  binding 
authority  upon  that  statute,  especially  when  so  to  hold 
it  would  beat  variance  with  other  cases.  Otherinstances 
might  be  given  of  agreements  requiring  a  stamp  as  not 
within  the  exemption,  such  as  the  sale  of  railway  scrip. 

This  clause  of  the  statute  was  discussed  in  a  recent 
•case  of  WHght  v.  Stavert  (a). 

It  was  there  contended  that  an  agreement  for  a  year's 
board  and  lodging,  terminable  at  a  quarter  s  notice,  was 
within  the  4th  section  of  the  Statute  of  Frauds,  but 
without  success  ;  and  Mr.  Justice  Blackbuim  laid  down 
^  test  of  questions  of  this  kind  to  be,  "  to  look  at  the 
executory  parol  contract,  and  ascertain  whether,  if 
executed,  it  would  have  conferred  such  an  interest  or 
property  in  land  as  to  give  a  right  to  maintain  a  pos- 
sessory action." 

I  think  that  this  test  isi  in  accordance  with   the 
earlier  authorities,  and,  applying  it  to  thepresentca.se, 
I  am  of  opinion  that  this  contract  was  not  void  because 
by  parol,  and  there  must  be  accordingly  a  new  trial. 
Judgment  for  the  appellant. 

(a)  29  L.  J.  Q.  B.  161. 
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The  Quesn  against  Critchell.  September?. 

O  FECIAL  case  reserved  for  the  consideration  of  the  a  cheque 

*^    Judges,  under  the  13  Vic,  No.  8.  wiTy  H.°* 

"  The  prisoner  was  indicted  before  me  at  the  last  giyen  to  the 

gaol  delivery  at  Sydney,  for  the  larceny  of  a  cheque  E" iSm  de- 

for  £204 — laid  as  the  property  of  William  Hibberd.     H^ered  to  W. 

'or  trftDs* 
The  prisoner  is  respectably    connected,  and  was  mission  to  B„ 

visiting  persons  of  property  in   the  Auckland   and  ^  ^^nde^ed 
Hanero  districts   on   friendly   terms.     On   the   17th  The  prisoner' 
February  last,  he  called  at  Mr.  Hibbetd's  station,  and  l^^^^^^j^ 
remained  there  a  night.     Mr.  Hibberd  had  known  him  the  oheqae 
and  his  family  some  years,  and  had  on  one  or  twOp^'J^y^jg 
occasions  got  the  prisoner  to  fill  up  cheques  for  him.  Htid  that  the 
Hibberd  happened  to  mention  that  he  was  about  toPJ^'^1^]^^ 
send  off  the  next  day  to  Eklen  a  messenger,  to  take  a  in  the  drawer 
cheque  to  Mr.    Walker  (the  clerk  of  Petty   Sessions 
there)  for  £204.      The  prisoner  immediately  offered  to 
deliver  the  cheque  himself — saying  that  he  was  going 
to  Elden,  and  should  be  sure  to  see  Mr.  Walker  next 
day.     The  cheque,  it  appears,  was  for  a  Mr.  George 
Barclay,  to  whom    Walker  was  to  deliver  it ;  and  the 
prisoner   was  so  informed.     The  prisoner,   after  his 
volunteering  to  take  the  instrument,  was  asked  by 
Hibberd  to  fill  up  a  cheque  for  the  amount  stated,  in 
favor  of  George  Barclay  or  bearer  on  the  Commercial 
Bank  at  Sydney.     The  prisoner  did  so  accordingly, 
and  Mr.  Hibberd  signed  the  cheque,  and  then  enclosed 
it  in  an  envelope — which  the  prisoner  sealed,  and  ad- 
dressed at  Hibberd' s  request  to  Mr.    Walker  at  Eden. 
The  prisoner  had  no  authority  whatever  to  use  the 
cheque,  or  open  the  letter.     He  was  to  deliver  it  simply 
to  Mr.  Walker,  and  he  undertook  so  to  deliver  it. 

On  the  next  day,  the  18th  February,  it  was  proved 
that  the  prisoner  was  in  Mr.  Walker's  company  and 
that  on  the  same  day  both  those  persons  and  Mr.  Bar- 
clay  were  at  Eden ;  but  the  prisoner  said  not  a  word  to 
Walker  of  the  cheque  or  letter.  On  the  same  18th  of 
0—3 
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^^^        February,  and  also  on  the  19th,  the  prisoner  was  at  the 
Tm  QuBiN   hotel  of  one  Macfie,  nea»  Eden,  to  whom  he  owed  be- 
€bitctbll    ^^^^^  ^  ^^^  ^'    The  prisoner  gave  MacJU  a  cheque 
on  the  New  South  Wales  Bank  for  £8  in  payment, 
which  he  induced  Macfie  to  take,  and  to  give  him 
above  £4  cash  in  change,  by  exhibiting ///'W^rfV  cheque 
— saying  that  he  was  about  immediately  to  pay  that 
into  his  (the  prisoner's)  account      Macfie  believed  the 
representation,  knowing  Hibberd's  signature.     On  the 
22nd  February,  the  prisoner  in  person  presented  the 
cheque  at  the  Commercial  Bank,  and  demanded  cash 
for  it.    An  accidental  circumstance  led  the  cashier  to 
make  inquiries ;  in  answer  to  which,  the  prisoner  said 
that  he  had  got  the  cheque  from  Mr.  Barclay  in  pay- 
ment of  a  debt.    The  cashier  refusing  to  pay  it  without 
a  reference,  the  prisoner  went  away.     On  the  same 
day  it  seems,  Mr.  Hibberd  received  information  from 
Barclay — ^the  nature  of  which,  of  course,  was  not  in 
evidence,  but  which  it  is  impossible  not  to  understand. 
The  prisoner's  next  step  was  to  deliver  the  cheque  on 
the  25th,  to  a  Mr.  Tidswell,  in  Sydney,  with  directions 
to  forward  it  to  Mr.  Hibberd,     The   object  of   this 
circuitous  proceeding  was  obvious ;  but  the  cheque  was 
enclosed  by  Tidswell  to  the  prisoner's  brother-in-law 
at  Panbula,  and  never  reached  its  destination.     On  the 
2nd  March,  the  prisoner  was  arrested  at  Newcastle. 
He  immediately  said,  I  am  very  sorry ;  it  was  very 
foolish   of  me ;    I    have   sent   the   cheque    back   to 
Mr.  Htbberd 

Mr.  Barclay  was  not  called  as  a  witness ;  but  it 
was  clearly  unnecessary  to  call  him,  as  the  evidence  of 
Macfie,  Mr.  Walker,  the  Commercial  Bank  cashier,  and 
the  constable,  too  plainly  proved  the  fraudulent  appro- 
priation by  the  prisoner. 

It  was  objected  that  the  ownership  of  the  cheque 
was  in  Barclay  — ^not  in  Hibberd,  who  had  parted  with 
it  by  the  delivery  to  the  prisoner.  I  overruled  the 
objection,  but  reserved  the  point,  at  the  instance  of  the 
prisoner's  counsel,  for  the  opinion  of  the  Court,  in  pur- 
suance of  the  statute.  Two  other  points  were  reserved 
as  to  the  bailment  of  the  cheque ;  but  these  are  disposed 
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of,  by  the  express  finding  of  the  jury  that  the  prisoner        ^^^* 

intended  to  appropriate  the  cheque  to  his   own   use  The  Quben 

from  the  outset.  Ob^heix. 

Alfred  Stephen." 

Isaacs  for  the  prisoner.  The  property  in  the  cheque 
should  have  been  laid  in  the  payee,  Barclay y  the  person 
for  whom  it  was  drawn,  or  in  Walker^  the  person  to 
whom  it  was  to  be  delivered  by  the  prisoner  in  order 
that  it  might  be  transmitted  to  Barclay,  WalsVs  Case 
{a)  is  a  distinct  authority  that  a  cheque  cannot  be  called 
the  goods  or  chattels  of  the  drawer,  because  it  is  of  no 
value  while  it  is  in  his  hand& 

The  Solicitor  General  for  the  Crown.  The  cheque 
was  given  to  the  prisoner  at  his  own  fraudulent  insti- 
gation for  Walker^  to  be  delivered  by  him  to  Barclay. 
But  there  was  nothing  to  shew  that  Barclay  was  en- 
titled to  the  cheque,  or  that  he  or  Walker  had  requested 
it  to  be  sent  or  even  knew  of  the  intention  to  send  any 
cheque  to  them.  The  prisoner  therefore  was  a  carrier ; 
and  where  goods  are  delivered  to  a  carrier  by  a  con- 
signor without  any  direction  by  the  consignee  as  to  their 
being  sent  by  a  particular  carrier,  the  property  in  such 
goods  remains  in  the  consignor ;  Coats  v.  Chaplin  {b\ 
There  was  no  order  that  this  cheque  should  be  sent  by  a 
particularjnode  of  conveyance ;  and  there  was  no  usual 
course  of  employment  of  the  prisoner,  and  the  property 
is  therefore  rightly  laid  in  Hibberd. 

Stephen,  C.  J.  The  property  was  rightly  laid  in 
the  drawer  and  sender  of  the  cheque  Hibberd,  If  he 
had  wished  so  to  do,  he  could  have  countermanded  the 
order  to  the  prisoner — and  if  the  cheque  had  been  lost, 
the  loss  would  have  been  Hibberd? s.  I^ere  was  nothing 
to  vest  the  property  in  either  Walker  or  Barclay ^  and 
^  fortiori  it  was  never  out  of  Hibberd.  For  the  prisoner 
obtained  the  instrument  by  a  fraud,  intending  from  the 
outset  to  appropriate  it ;  and  a  person  cannot  by  fraud 
•become  a  bailee. 

Wise,  J.,  concurred. 

Conviction  sustained, 
(a)  B.  <t  fi.  220.  (&)  8  Q.  B.  483. 
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September  2.  ^^  ^^^^  HeggarTY. 

w^aKlT'"  ^ALAMONS  moved  to  make  absolute  a  rule  nisi  for 

(he  dream-  a  prohibition,  to  restrain  the  prosecutor  and  certain 

ezw^  ][^fg.  justices  from  further  proceeding  in  respect  of  a  certain 

oretionin       conviction  made  upon  an  information  by   Wyse^  the 

SS*iJ^prohi"  prosecutor,  against  the  applicant 

bition,  uoder 

(he  Colonial        It  appeared  that  an  information  on  oath  was  laid  by 

^"3f llatcUn'  ^y^^  against  the  applicant,  Heggarty,  for  an  assault^ 
infonnation  and  a  summons  was  thereupon  issued  against  him  by 
otto««h  for  an  ^^  police  magistrate.  He  did  not  appear  on  the  day  ap- 
again8tB.,and  pointed,  and  the  presiding  justices  then  took  evidence 
JtaSThere-"  (but  not  of  the  constable  supposed  to  have  served  the 
open  Uaned  summons)  to  prove  the  service.  This  failing,  the  same 
dfdnotappear  J^®^^^^  issued  a  warrant  against  Heqgarty,  as  if  it  was 
on  the  day  ap.  the  first  process  against  him,  not  noticing  the  fact  of  the 
Seevidenwof  previous  summons.  The  appellant  was  taken  under  this 
serrioe  of  (he  warrant  and  gave  bail  to  appear,  and  appeared  accord- 
SSId.°°The  iJ^g'y  but  under  protest.  He  objected  to  the  jurisdiction 
eame  justice  ^f  the  justices,  on  the  ground  that  he  was  illegally 
and'w^Soat  brought  before  them — but  eventually  pleaded  not 
re-sweanng  guilty.  The  case  was  then  heard,  and  he  was  fined.  The 
wurant  assault  was  of  an  aggravated  character,  having  regard 
agaiD8iB.,a8  to  its  attendant  circumstances,  although,  in  fact,  the 
firafc  process    prosecutor,  having  continued  to  evade  the  blows  which 

against  him,  ^ere  aimed  at  him  with  a  horsewhip  in  his  own  carriage^ 
not  noticing  .,  , 

the  fact  of  Sie  in  his  wife's  presence,  was  not  actually  struck, 
previous  sum- 
mons B.wM  Windeyet  showed  cause.  The  warrant  was  rightly 
thi^  wanant  issued  under  the  powers  conferred  on  the  justice  by  tibe 
and  being  '  \\  and  12  Vic,  c.  43,  s.  2 ;  but  at  all  events  any  ob- 
CwirtVotes-  jection  of  this  kind  was  waived  by  the  defendant's  ap- 
^  *8*in8*  pearance,  and  cannot  now  be  entertained ;  R.  v.  Stone 
fioVof"the^     (a),  JR.  V.  Aikin  (b),  JR.  v.  Johnson  (c). 

msgiatratefy 

but  eventually  pleaded  not  guilty.  Semble,  per  Stephen^  C.  J.,  that  the  justice  had  a  right 
notwithstanding  the  issue  of  an  abortive  summons,  to  proceed  by  warrant  on  vhe 
original  information  without  re-swearing  A. 

6emble,  that  even  if  B.  was  wrongfully  in  custody,  the  justices  were  not  deprived  of 
jurisdiction. 

{a)  i  East  639.  [b)  3  Burr.  1785.  (c)  1  Stra.  261. 
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Salamons  in  reply.     The  warrant  was  issued  wholly        ^^^- 
without  jurisdiction,  as  by  the  11  and  12  Vic,  c.  43,     Bxparie 
s.  2,  it  can  only  be  issued,  "  instead  of  issuing  such    Hkooabtt. 
summons  as  aforesaid ; "  and  if  the  justice  has  issued  a 
summons,  he  has  no  pqwer  to  issue  a  warrant  on  the 
same  information.     And  the  justice  had  no  jurisdiction 
under  the  13th  section,  until  the  service  of  the  summons 
was  proved  by  the  "constable  or  other  person  who 
shall  have  served  "  it.     The  defendant  being  compelled 
by  the  warrant  to  attend,  cannot  be  said  to  have 
appeared ;  and  the  proceedings  show  that  he  asserted 
"  that  the  bench  had  no  jurisdiction."    But  this  being 
a  defect  in  jurisdiction  and  not  a  mere  irregularity, 
cannot  be  waived  by  any  acquiescence  of  the  defendant. 
He  refered  to  Wilkinson's  Australian  Magistrate  (a). 

Stephen,  C.  J.  I  am  of  opinion  that  under  all  the 
circumstances  this  is  not  a  case  in  which  the  Court  is 
called  on  to  interfere  by  prohibition;  but  as  the 
statute  gives  the  Court  a  descretion  in  the  matter,  we 
ought  to  refuse  the  writ  applied  for.  And  as  unfounded 
charges  have  l^en  made  by  the  applicant  against  the 
justice  who  issued  the  summons  and  warrant,  we  give 
the  latter  his  costs — not,  however,  the  costs  of  the 
original  hearing  before  Milford,  J.,  by  whom,  on  the 
points  of  law  taken,  this  application  was  sustained,  but 
the  costs  of  this  review  by  the  full  Court.  We  have 
consulted  Mr.  Justice  Milford,  who  thinks  the  law  very 
doubtful.  But  I  shall  intimate  our  present  impression, 
in  case  the  question  be  hereafter  discussed.  We  are 
inclined  to  think  that  the  service  of  the  summons  need 
not  necessarily  be  proved  by  the  summoning  constable; 
the  statute  in  this  respect  being  directory  only.  But  if 
otherwise,  I  think  that  the  justice  had  a  right,  notwith- 
standing the  issue  of  an  abortive  summons,  to  proceed 
by  warrant  on  the  sworn  information,  without  noticing 
the  summons  or  re-swearing  the  prosecutor.  No 
authority  has  been  cited  for  the  position  contended  for 
by  the  applicant ;  and  I  cannot  see  on  what  ground  it 
can  be  supported.    Thirdly,  I  altogether  question  the 

(a)  p.  177. 
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Ez  Parte 
Hkooabtt. 


position  that,  because  a  person  is  brought  up  by  aa 
informal  warrant,  the  justices  have  no  jurisdiction,  even 
although  he  pleads.  It  is  a  startling  proposition,  for 
which  no  authority  has  been  cited,  and  I  do  not  think 
it  is  law. 

In  Van  Boveii's  Case  (a)  it  appeared  that  under  the 
58th  section  of  the  Smuggling  Act,  when  any  person 
shall  have  been  taken  before  a  justice,  if  it  appear  to 
such  justice  that  there  is  cause  to  detain,  he  is  thereby 
authorised  to  detain  him  a  reasonable  time,  and  at  the 
expiration  of  such  time  he  may  be  brought  up  before 
any  two  justices,  who  are  thereby  authorised  and  re- 
quired finally  to  hear  and  determine  the  matter ;  and 
it  was  held  that  although  there  had  been  an  illegaV 
detainer  by  the  justices,  or  the  justices  had  improperly 
remanded  the  prisoner,  the  conviction  was  valid.     ^ 
also  in  Ex  parte  Hopivood  (b)y  where  one  of  the  d®' 
fendants  was  an  old  man  who  did  not  actively  inter- 
fere in  the  management  of  the  factory  in  which  the 
offence  was  committed,  and  the  other,  who  wa^   *"^ 
person  legally  responsible,  was  absent  from  home,  ^^^ 
was  never  personally  served  with   the   summon^' _^^ 
received  notice  of  it  before  the  hearing,  the  convictioj^ 
was  sustained,  although  it  appeared  that  the  defenclB»i3|s 
attorney  asked  for  an  adjournment,  offering  to  pa.y  *^® 
costs  occasioned  thereby,  and  the  justices  refused  fch^  ^i 
plication  for  an  insufficient  reason.    "  If,"  says  Patt^SOjl 
J.,  "an  attorney  comes  on  behalf  of  the  party^   i\ 
magistrates  cannot  well  doubt  that  the  summons  i^ 
been  served  ;  at  all  events,  this  objection  does  not  go  tj^^ 
length  of  taking  away  the  jurisdiction.     As  to  the  want 
of  evidence  on  matter  of  fact,  that  cannot  possibly  take 
away  jurisdiction."     I  am  strongly  disposed  to  think, 
therefore,  that  even  if  the  applicant  was  wrongly  in 
custody,  yet  the  justices  who  heard  the  case  were  not 
thereby  deprived  of  jurisdiction — for  that  jurisdiction 
was  given  in  this  particular  case  by  Lord   Lands- 
downes  Act    (c)\   and   the   provisions   of   Sir   John 
Jervis*  Act  (d),  as  to  the  issue  of  the  summons  and 


(a)  9  Q.  B.  669. 
(c)  9  G.  IV.,  c,  31. 


(h)  15  Q  B.  121. 
(d)  11  A  12  Vic.  0.  43. 
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warrants,  are  enactments  merely  regulating  the  process        1864. 
for  brinpng  the  parties  before  the  justices.     It  may  be     ex  parte 
otherwise,  if  the  justices  could  only  have  had  jurisdic-    Hkooartt. 
tion,  as  is  the  case  under  some  statutes,  upon  the  party 
accused  being  duly  brought  before  them. 

Wise,  J.  I  give  no  opinion  as  to  the  validity  of  the 
warrant.  In  Van  Bovefi^ s^Case  the  Court  abstained 
from  considering  the  question  (a). 

Rule  discharged  with  costs  {b). 


The  Queen  against  William  Fogg,  the  younger.     September  7. 

SPECIAL  case  reserved  for  the  consideration  of  the  ^"^^  P'l?°"? 
^  «  ,       ^  rN       .  -XT  1       ^^*®  indicted 

Court,  from  the  Quarter  Sessions  at  Yass,  under  forfeloniously 

the  13  Vic,  No.  8.  -^^Jjfy. 

"  The  prisoner  above  named  was,  on  the  19th  day  of  ciouely  killing 
February  last,  tried  before  me  at  the  Quarter  Sessions  pleaded  autrt- 
at  Yass,  together  with    William  Fogg,  the  elder,  his /<^  ^^(Z'**^ 
father,on  an  indictment — a  copy  of  which  is  annexed  {c\  that?ie°had 

At  the  close  of  the  case  for  the  Crown,  Mr.  Walsh  ^^^^K^T^ 
who  defended  the  prisoner,  applied  for  the  discharge  and  also  of  re- 
of  William  Fogg,  the  younger,  on  the  ground  that  ^j^^f^^^^i, 
there  was  no  evidence  against  him.  This  being  so,  I  B.eid  that  the 
discharged  him  accordingly.  '^^'^^.fL 

Two  witnesses  were  then  called  and  examined  for  P^®*- 
the  defence,  one  of  whom  was  the  aforesaid  William 
Fogg,  the  younger.     A  copy  of  my  note  of  his  evidence 
is  annexed  (d), 

(a)  See  Ellis  v.  Broumrigg,  2  Sup.  Ct.  B.,  C.  L.  177  ;  and  on  the 
qaesiioD  of  waiver,  Ringland  v.  Lowndes,  33  L.  J.  G.  P.  25. 

(li)  This  case  was  argued  before  Stephen,  G.  J.,  and  WUe^  J.,  in  the 
absence  of  Milford,  J,,  at  his  request,  and  with  the  express  assent  of 
ooansel  on  both  sides. 

(c)  In  this  information,  the  first  count  charged  William  Fogg,  the 
elder,  and  William  Fogg,  the  younger,  with  feloniously  stealing,  on  the 
Ist  of  January.  1864,  at  the  Fish  River,  one  cow,  Ac,  of  the  property 
of  WilUam  Fahey ;  and  the  second  count  charged  the  same  prisoners, 
at  the  same  time  and  place,  with  feloniously  receiving  the  same 
animal,  knowing  it  to  have  been  stolen. 

(d)  I  was  at  my  father's  place  on  2nd  January.  I  killed  an  animal 
a  litUe  before  sundown.  That  is  the  hide  (pointing  to  the  oneproduoed). 
My  father  was  three  quarters  of  a  mile  off.  He  did  not  come  home  till  an 
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I 


^^^  The  elder  Fogg  was  found  guilty  of  receiving  the 

The  QuBEN   beast,  knowing  it  to  have  been  stolen — ^and  not  guilty 
W  PoGo     ^^  *^^  ^^*  count.     He  was  sentenced  to  twelve  months 
the  younger,  imprisonment  in  Goulbum  gaol. 

The  Crown  prosecutor  then  informed  me  that  he  had 
another  charge  against  WiUiam  Fogg,  the  younger, 
whereupon  he  was  taken^into  custody  again  and  re- 
manded till  the  next  day,  when  he  was  arraigned  on 
the  indictment,  of  which  a  copy  is  annexed  (a) ;  and  to 
which  he  pleaded — ^first,  autrefois  acquit — ^and  second, 
not  guilty.  By  consent  of  all  parties''  the  trial  was 
postponed  till  the  then  following  sessions. 

At  the  sessions  held  at  Tass,  on  Thursday^  the  16th 
June  last,  the  trial  took  place,  and  the  jury  were  first 
sworn  to  try  the  issue  raised  on  the  plea  of  autrefds 
acquit.  The  clerk  of  the  peace  produced  the  certificate 
of  the  prisoner's  acquittal,  and  the  information  and 
depositions  in  the  first  case,  and  said  that  he  prepared 
the  information  in  the  second  case  from  the  depositions 
used  in  the  first  case,  and  that  they  related  to  a  cow ; 
and  in  reply  to  a  question  by  Mr.  Walsh,  he  said  he 
could  only  presume  that  the  cow  was  the  same,  as  he 
knew  of  none  other  as  far  as  the  prisoner  was  concemed 
This  was  the  only  evidence. 

Mr.  Walsh  contended  that  the  facts  involved  in  the 
said  charge  would  have  warranted  a  conviction  on  the 
first,  and  that  the  ofiTence  was  the  same — ^and  that  the 
prisoner  was  entitled  to  a  verdict  on  the  plea  of  autrefois 
acquit. 

hour  alter  dark.  He  went  into  his  room.  Next  morning  I  s&v  hin 
when  the  aeigeant  came.  No  one  was  present  when  I  killed  it. 
I  was  by  myself  when  I  hang  it  np.  I  was  by  myself  when  I  skinned 
it.  Mother  and  father  came  up.  Had  not  arranged  to  kill,  nor 
mentioned  it  to  no  one.  Never  told  my  mother.  Saw  my  father  coom 
up.    I  out  ont  brand  to  make  rope. 

To  the  Judge — I  killed  the  cow  out  of  spite  to  Fahey.  I  hang  it  on 
fallows  for  beef  for  the  family.  I  made  snpner  that  night  of  some  of  the 
mside.  I  stewed  it.  I  gave  some  to  my  mother  and  Livermore.  Mother 
said,  **  Have  yon  been  killing  ?*'  I  said  "Yes."  Never  spoke  to  father ; 
he  went  to  bed.  Never  spok e  to  father  about  it .  He  never  spoke  to  me 
about  it.  I  did  not  tell  him  I  had  killed  a  beast.  Did  not  hear  oonstaUe 
say,  Fahey  only  wanted  the  carcass.  Only  had  a  little  conversation. 

(a)  In  this  information,  WilUam  Fogg,  the  younger,  was  chaned 
with  feloniously,  unlawfully,  and  maliciously  killing,  on  the  Ist  Ma* 
uary,  1864,  at  the  Fish  Biver,  one  cow,  the  property  of  WiUiam  Faheg. 
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I  told  the  jury  that  they  had  to  consider  two  points.        ^^^' 
First,  whether  the  offence  charged  in  the  first  indict-   The  Qubbn 
ment  was  the  same  as  that  charged  in  the  second  ?  and     ^  J* 
secondly,  whether  they  both  related  to  the  same  cow  ?  the  younger. 
I  proceeded  to  tell  them  what  evidence  was  required 
by  law  in  each  case,  and  directed  them,  unless  evidence 
necessary  to  be  given  in  support  of  the  one  case  was 
sufficient  to  procure  a  legal  conviction  in  the  other, 
which  they  would  see  from  what  I  had  told  them  was 
not  the  case,  that  the  verdict  must  be  for  the  Crown. 

The  jury  accordingly  returned  a  verdict  on  this 
issue  for  the  Crown. 

The  prisoner  was  then  tried  on  the  plea  of  not 
guilty,  and  was  found  guilty,  and  sentenced  to  seven 
years  on  the  roads  or  public  works  of  the  colony. 

The  question  reserved  for  the  consideration  of  the 
Supreme  Court,  is  whether  or  not  my  direction  to  the 
jury  was  correct  ? 

F.  W.  Meymott, 

Chairman,  Q.S." 

Isaacs  for  the  prisoner.  The  only  point  open  for 
argument  is,  it  is  submitted,  whether  the  direction  of 
the  learned  Judge  is  correct ;  and  the  Court  will  not 
allow  the  Crown  to  argue  that  the  verdict  was  proved 
by  the  evidence,  without,  at  all  events,  giving  the 
prisoner  an  opportunity  of  being  heard  in  reply. 

Per  Curiam,  The  Rule  of  1st  December,  1857,  says 
that  "the  party  at  whose  instance  the  special  case 
was  reserved  shall  begin,  but  have  no  right  of  reply." 
Upon  the  point  stated,  therefore,  you  have  no  reply ; 
but  if  the  Crown  contended  that  whatever  the  decision 
on  that  point  might  be,  the  verdict  was  right,  in  that 
case  you  would  be  allowed  to  reply. 

Isaacs.  The  direction  of  the  learned  Judge  cannot 
be  supported.  The  proper  question  for  the  jury  was, 
whether  the  facts  charged  as  killing  in  the  second 
indictment  was  the  same  as  those  charged  as  stealing  in 
the  first ;  and  would  they,  if  proved,  have  been  sufficient 
to  justify  a  conviction  on  the  first.    It  is  submitted  that 
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^^^-  the  prisoner  might  have  been  convicted  of  the  stealing 
The  QuEBN  on  the  same  evidence  on  which  he  was  convicted  of 
W  Fogg  maliciously  killing ;  and  the  case  is  therefore  within 
the  younger/  the  principle  laid  down  in  Vandercombe  s  Case  (a), 
[Stepketty  C.  J.  A  man  committed  a  rape  upon  a  child, 
and,  by  the  same  act,  killed  the  child.  Although  he 
had  been  indicted  and  acquitted  of  the  rape,  he  was 
afterwards  indicted  for  the  murder,  and  convicted  and 
executed.  There  were  two  results  from  the  self  same 
thing.  Wise,  J.  A  man  who  is  indicted  for  stealing 
a  cow,  the  property  of  A.,  and  acquitted,  can  be  again 
tried  for  stealing  the  same  property,  laid  as  the  prop- 
erty of  B. ;  Green's  Case  (b).]  The  offences  were 
substantially  the  same,  and  the  act  done  was  the  same ; 
at  all  events  the  evidence  in  the  case  showed  that  the 
circumstances  were  exactly  the  same.  If  one  be 
indicted  for  muixlering  another,  by  compelling  him  to 
take,  drink,  and  swallow  down  a  certain  poison  called 
oil  of  vitriol,  whereof  he  is  acquitted  ;  and  he  be  again 
indicted  for  murdering  the  same  person,  by  adminis- 
tering to  him  the  oil  of  vitriol,  and  forcing  him  to  take 
it  into  his  mouth,  so  that  by  the  disorder,  choking, 
suffocating,  and  strangling  occasioned  thereby,  he 
languished  and  died ;  the  former  acquittal  is  a  good 
bar — for  the  substance  of  the  charge  in  both  cases  is 
the  same ;  R.  v.  Clarke  (c).  The  same  principle  applies 
to  all  other  criminal  charges ;  the  rule  being  universal, 
that  if  the  first  indictment  were  such  that  the  prisoner 
could  have  been  convicted  upon  it,  by  any  evidence 
legally  admissible,  he  cannot  be  tried  again  for  the 
same  offence ;  /?.  v.  Sheen  (d).  And  in  a  recent  case 
where,  on  a  complaint  for  a  common  assault  by  the 
party  aggrieved,  the  justices,  under  the  9  G.  IV.,  c.  31, 
s.  27,  dismissed  the  case,  it  was  held  that  their  certifi- 
cate of  dismissal  was  a  bar  to  an  indictment  for 
unlawfully  wounding,  and  for  assault  causing  actual 
bodily  harm,  arising  out  of  the  same  circumstances ; 
R.  V.  Ehington  (e).  [Stephen,  C.  J.  By  s.  28  the 
certificate  is  a  bar  "  to  all  further  proceedings  for  the 

(a)  2  Leach  768.  (h)  26  L.  J.  M.  C.  17. 

(c)  J  B.  &  B.  473.     (d)  2  C.  &  P.  634.     (€)  31  L.  J.  M.  C  U. 
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same  cause."    But  I  should  doubt  whether,  if  under        ^864. 
such  circumstances  the  justices  gave  a  certificate,  and  The  Queen 
afterwards   the   prosecutor    died    from   the    injuries         J« 
received,  the  defendant  could   not  be  indicted  and  theyouDger. 
convicted  of  murder.     The  decision  in  that  case,  how- 
ever, depends  on   the  words  of  the  statute.]      He 
referred  to  Hawkins'  P.  C.  (a). 

Forbes,  for  the  Crown,  was  not  called  on. 

Stephen,  C.  J.  It  appears  to  me  that  the  conviction 
on  the  second  information  was  right,  and  so  in  sub- 
stance was  the  direction  of  the  learned  Chairman  of 
Quarter  Sessions,  who  indeed  gave  to  the  jury  the  exact 
test  that  is  laid  down  in  Archbold's  Criminal  Pleading 
(b),  and  taken  from  Clarke  s  Case  (c),  whether  the 
evidence  necessary  to  support  the  second  indictment 
would  have  been  sufficient  to  procure  a  legal  conviction 
on  the  first.  In  that  case  the  prisoner  had  been  ac- 
quitted on  an  indictment  for  murdering  a  child,  by 
administering  a  certain  deadly  poison,  to  wit,  oil  of 
vitriol,  and  by  forcing  the  child  to  take,  drink,  and 
swallow  it  down ;  she  was  then  charged  on  an  indict- 
ment for  murdering  a  child,  by  forcing  him  to  take  into 
his  mouth  and  throat  oil  of  vitriol,  by  which  he  was 
sufibcated ;  but  the  indictment  did  not  allege  that  the 
oil  of  vitriol  had  been  swallowed,  or  that  it  acted  as  a 
poison.  But  all  the  Judges  held  that  it  was  immaterial 
whether  it  acted  as  a  poison  or  not;  and  supported 
the  plea  on  the  ground  that  a  verdict  of  guilty  could 
have  been  properly  found  on  the  first  indictment,  by 
proving  the  allegations  contained  in  the  second.  So 
in  Vandercombt's  Case,  a  prisoner  was  indicted  for 
burglary,  in  breaking  and  entering  a  dwelling-house 
and  there  committing  a  felony,  and  was  acquitted; 
and  it  was  held  that  he  might  upon  the  same  evidence 
be  again  indicted  for  burglary,  in  breaking  and  enter- 
ing a  dwelling-house  with  intent  to  commit  a  felony, 
because  evidence  of,  the  breaking  and  entering  with 

(a)  2  Vol. ,  c.  35,  e.  8 ;  aod  see  3  Greenleaf  on  Evidence,  s.  35. 
(h)  p.  120.  (c)  1  B.  &  B.  473. 
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^^^'       intent  to  steal,  could  not  have  supported  the  charge 

Thx  Quxxn   of  having  broken  and  entered  the  house,  and  having 

W.  Fogg      ^^^aWy  stolen  the  goods  stated  in  the  first  indictment. 

yonnger.       Cou]^  ^  verdict  of  guilty  on  the  first  charge  have 

been  properly  found  on  proving  the  facts  stated  on  the 

second;  Clearly  it  seems  to  me  that  it  could  not 

How  could  the  the  prisoner's  killing  a  cow  be  proof 

of  his  having  received  or  stolen  it  ?    In  this  case  the 

decision  in  Vandercombis  Case  is  completely  in  point 

Wise,  J.  In  Buttofis  Case  (a)  it  was  contended 
that  the  defendants  had  been  improperly  convicted  of 
a  conspiracy,  because  it  formed  part  of  a  felony  in 
which  it  was  merged ;  and  in  delivering  the  judgment 
of  the  Court,  overruling  the  objection,  Lord  Denman 
says,  "  the  same  act  may  be  part  of  several  offences; 
the  same  blow  may  be  tiie  subject  of  enquiry  in  con- 
secutive charges  of  murder  and  robbery;  the  acquittal 
on  the  first  charge  is  no  bar  to  a  second  enquiry  where 
both  are  charges  of  felony — neither  ought  it  to  be 
when  the  one  charge  is  of  felony  and  the  other  of 
misdemeanor."  Here  the  offence  of  shooting  the  cow 
was  complete;  the  prisoner,  when  he  was  acquitted, 
proved  that  he  had  shot  the  cow,  and  something  more. 
The  jury  believed  his  evidence  on  the  first  occasion; 
and  it  is  satisfactory  to  know  that  they  believed  his 
evidence  on  the  second,  although  it  could  hardly  have 
been  expected  that  they  would  have  done  so. 

Conviction  sustained. 


{a)  11  Q.  B.  946. 
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1864. 


Ex  parte  Ryan.  Jane  17. 

QALAMONS  moved  to  make  absolute  a  rule  nism^^^, 

for  a  proKibition,   under  the   Colonial   Justices' diction  iaoon- 

Acts,  to  restrain  G.  Forsyth  and  W,E.  Rogers ^  Esquires,  ^wred  on  two 

two  justices,  from  further  proceeding  in  respect  of  a  it  appeared' 

certain  summary  conviction  for  larceny,  under  the  16  *^*'  ^lIJ^ 

Vic,  No.  6.  two  magis- 

Irates,  but  the 
It  appeared  that  the  applicant,  who  was  more  than  aeoond  magis- 

sixteen  years  of  age  was  charged  with  stealing ;  that  p,JJJ^nt*when 
the  examinations  of  the  witnesses  were  taken  before  the  evidence 
Mr.   Forsyth   on  the    18th  of  May,    1864;   that  ^^^^^S^^t 
prisoner  was  then  remanded  until  the  19th,  and  then  sidered  it  aa  it 
again  remanded  until  the  20th;  that  on  the  20th  the  JSHel^si^'^ 
prisoner  was  again  brought  up  before  Mr.  Forsyth  and  tione  in  con- 
Mr.  Rogers,  when  the  depositions  were  read  over  to  ^^^^x 
the  prisoner,  but  the   witnesses  were   not  re-called,  adjudicating 
The  prisoner  having  elected  to  be  tried  summarily  by  SJw^hat  the 
the  two  justices,  was  then  found  guilty  of  larceny,  to  conviction 
the  extent  of  forty  shillings,   and  sentenced  to  two  following  R.  v. 
months  imprisonment  with  hard  labor.  Marringum 

Butler  appeared  for  the  Magistrates. 

Stephen,  C.  J.  The  second  magistrate,  Mr.  Rogers, 
was  not  present  when  the  evidence  was  given;  he 
seems  merely  to  have  considered  it  in  conference  with 
the  other  magistrate,  Mr.  Forsyth,  and  therefore  the 
conviction  by  the  two  is  clearly  bad.  It  was  decided 
in  1850  by  this  Court,  in  Mar  ring  ton's  Case  (a),  to  be 
a  mis-trial  where  jurisdiction  was  conferred  by  statute 
on  two  magistrates,  and  a  prisoner  was  sentenced  by 
two  magistrates,  one  of  whom  was  not  present  at  any 
former  portion  of  the  case ;  and  the  same  result  would 
follow  if  the  same  two  magistrates  present  on  the 
second  day  of  the  trial  were  not  present  on  the  first 

Ca^lSop.  Cti  R.,  App.  11. 
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'Q^^'  day  of  the  trial.  It  is  clear,  therefore,  that  these  two 
Ez  parte  justices  had  no  jurisdiction,  and  we  shonld  have  made 
Ryam.  this  rule  absolute  with  costs ;  but  that  it  appears  that 
the  case  was  twice  postponed  for  the  attendance  of  a 
second  magistrate,  and  that  the  applicant's  advocate 
made  no  objection  to  the  case  being  then  decided  by 
them,  but  then  and  there,  on  the  contrary,  made  the 
election  to  be  tried  summarily. 

Wise,  J.  Where  magistrates  appear  and  try  to 
defend  an  illegal  conviction,  they  ought,  I  think,  to  be 
made  to  pay  the  costs;  and  the  rule  recognised  in 
Equity  will,  I  trust,  in  time  be  generally  followed  in 
magistrates  cases.  But,  in  this  case,  I  think  the  magis- 
trates only  appeared  because  the  rule  was  asked  with 
costs,  and  they  may  have  been  advised  to  point  out  to 
this  Court  how  the  blunder  arose.  If  they  had  not 
appeared,  costs  might  have  been  given  against  them. 

It  is  quite  clear  that  the  conviction  is  wrong,  as  has 
already  been  decided  in  Marrington's  Case.  The  law 
does  not  allow,  where  jurisdiction  is  conferred  on  two 
justices,  the  same  case  to  be  adjudicated  upon  by  magis- 
trates who  hear  part  of  the  case  one  day  from  the 
witnesses,  and  learn  the  rest  of  the  case  from  having 
the  depositions  read  over  to  them.  The  magistrates 
must  be  present  during  the  entire  case,  or  they  ought 
not  to  adjudicate  in  the  matter.  In  a  very  recent  case, 
R,  V.  Watts  (a),  it  appeared  that  much  irregularity  had 
crept  in,  in  taking  the  depositions  of  prisoners  in  the 
Magistrates  Court  at  Liverpool ;  and  a  witness  proved 
that  the  deposition  in  question  was  taken  in  accordance 
with  the  invariable  and  long  established  practice  of 
that  Court.  But  as  it  was  shown  that  it  had  not  been 
taken,  as  directed  by  the  statute  11  and  12  Vic,  c.  42, 
s.  17,  in  the  presence  of  the  magistrate  as  well  to  of 
the  prisoner,  it  was  objected  on  behalf  of  the  prisoner 
that  it  was  inadmissible.  It  was,  however,  admitted, 
and  the  prisoner  convicted.  But  the  Court  of  criminal 
appeal  held  that  the  deposition  was  bad  on  account  of 
the  irregularity,  and  quashed  the  conviction.  No 
inconvenience  to  the  justices  can  justify  them  in 
(a)  88  U  J.  M.  C.  68. 


CASES  AT  LAW.  223 

disregarding  the  law.     Tliis  case  shows  how  much  the        ^^^* 
administration  of  justice  in  our  petty  Courts  would  be     Ez  parte 
benefitted  by  an  acquaintance  with  the  reports  of  the       ^^^• 
decisions  of  this  Court ;  and  prisoners  like  this  man^ 
of  whose  guilt  there  can  be  no  doubt,  would  not  then 
be  so  likely  to  escape  the  punishment  they  so  richly 
deserve. 

Stephen,  C.  J.  I  think  that  the  justices  should  be 
advised  to  state  by  affidavit  what  they  have  to  say  in 
answer  to  applications  of  this  kind. 

Rule  absolute. 


Thorold  against  Miller.  September  7. 

A  CTION  on  an  agreement  between  the  plaintiff  and  Where  a 

defendant,  who  was  an  attorney,  that  the  former  ^'dMSe^of  a* 

would  serve  the  latter  for  one  year,  from  April  1st,  witness,  ex- 

1863,  in  the  capacity  of  managing  clerk,  at  the  wages  behalf  of  the 

of  £250  a  year.    The  declaration  alleired  that  he  entered  plaintiflf  re- 
.  .  .  lates  ezclD- 

the  service,  &c.,  and  so  continued  therein  for  a  part  of  sWely  to  pleas, 

the  year,  until,  &c.,  and  was  always  ready  and  willini?,  *}>®  *®"??v 
J.        TD         1,     11       1  J-      •      1  *'ti?e  of  which 

^c.     Breach,  illegal  dismissal.  i,  on  the 

defendant,  the 
Pleas  1 — non  assumpsit',  2 — ^rescission  before  breach;  plaintiff's 

5 — exoneration  before  breach ;  4 — improper,  offensive,  JJ^^^ave^the 
And  disobedient  conduct,  and  dismissal  in  consequence;  Jndge,  post- 
5 — ^misconduct  by  wilful  disobedience  of  defendant's  PJ^  Sor^on 
jeasonable  orders,  by  habitual  neglect  of  duties  and  nntil  he  giires 
failure  to  perform  the  same,  by  not  paying  over  and  J^jy^^  ^ 
Applying  monies  of  the  defendant  as  by  him  directed, 
by  representing  himself  a  partner,  &c.     Issue  thereon. 
At  the  trial  before  Wise,  J.,  the  plaintiff's  counsel 
Btated  that  he  should  confine  himself  in  the  first  in- 
stance to  proof  of  the  employment  and  dismissal,  and 
xeserve  any  evidence  he  might  have  with  regard  to  the 
defendant's  pleas  of  justification  for  the  reply.     A 
great  deal  of  the  plaintiffs  evidence  had  been  taken  on 
commission;   and  one   of  these   witnesses  had  been 
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TaoBOLi> 

V. 

MiLLSB. 


^^^-  examined  on  both  points.  The  plaintiJBPs  counsel, 
therefore,  asked  the  learned  Judge  to  be  allowed  to 
omit  the  questions  and  answers  in  the  examination  of 
this  witness  on  the  second  point,  that  is  as  to  the 
justification,  undertaking  to  put  in  the  whole  in  replj 
to  the  defendant's  evidence,  if  it  were  required. 

After  objection  taken,  the  learned  Judge  allowed 
this  course  to  be  pursued,  and  portions  of  the  examin- 
ation-in-chief of  this  witness,  and  the  whole  of  the 
cross-examination  which  related  only  to  the  first  point, 
were  then  read  at  once,  and  a  verdict  was  found  for 
the  plaintiff. 

September  7.  Darvall,  Q.  C,  for  the  defendant,  moved  for  a  rule 
nisi  for  a  new  trial.  The  learned  Judge  acted  erron* 
eously,  and  the  inconvenience  this  cause  was  calculated 
to  prevent,  might  have*  been  obviated  by  the  plaintiff 
taking  two  examinations.  The  cross-examination  must 
be  to  a  great  extent  unintelligible,  unless  the  whole  of 
the  examination-in-chief  has  been  read.  It  is  sub- 
mitted that  the  presiding  Judge  has  no  power  to  split 
up  the  evidence  in  the  way  proposed ;  and  that  as  he 
is  unacquainted  with  the  circumstances  of  the  case, 
he  cannot  distinguish  the  one  class  of  evidence  from 
the^  other.  The  course  pursued  is  an  invasion  of  the 
established  rules  of  practice,  and  the  defendant  is 
therefore  entitled  to  a  new  trial. 

Stephen,  C.  J.  As  to  the  excision  or  omission  of 
some  of  the  evidence  of  the  witnesses  examined  de  bene 
esse,  I  am  of  opinion  that  a  Judge  at  nisiprius  may,  in 
his  discretion,  if  the  circumstances  in  his  opinion  so  re- 
quire, allow  portions  only  of  the  evidence  taken  on 
commission  to  be  read  in  the  first  instance — ^the  entire 
of  the  evidence  being  open  to  the  adverse  party  to  be 
adduced  eventually  by  him,  if  he  shall  think  fit,  as  part 
of  his  own  case.  In  this  case  the  first  question  was, 
whether  the  plaintiff's  hiring  was  weekly  or  for  a  year, 
and  at  what  rate  of  salary  ?  and  the  second  question  was 
whether  the  plaintiff  had  misconducted  himself  ?  The 
plaintiff  examined  his  witnesses  by  commission  on  both 
points;  and  I  think  that  the  Judge  was  right  in  allow- 
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ing  him  to  omit  the  questions  and  answers  on  the  second         1864. 

point — ^the  plaintiff  undertaking  to  put  in  the  whole  in      Thorold 

reply  to  the  defendant's  evidence,  and  the  whole  of  the      ,,  ^• 

.       .  .  Miller. 

cross-examination  which  related  only  to  the  first  point 

being  read  at  once. 

I  think  the  course  adopted  was  a  proper  course.  The 
plaintiff  puts  a  witness  into  the  box  and  examines  him  as 
to  the  contract,  and  then  stops.  The  plaintiff  says,  "  I 
shall  have  to  examine  the  witness  again  as  to  the  ground 
on  which  the  defendant  relies  in  his  plea.  I  shall  ask 
leave  to  call  him  again  by  and  bye."  I  think  the  plain- 
tiff would  be  allowed  to  do  this ;  and  why  should  he  not 
be  allowed  to  do  the  same  thing  in  effect  if  the  exami- 
nation be  in  writing  ?  If  the  defendant  could  suggest 
that  his  cross-examination  would  be  rendered  unin- 
telligible by  such  excision,  the  Judge,  as  a  matter  of 
discretion,  might  order  the  whole  of  the  examination-in- 
chief  to  be  read  at  fi^st.  It  is  entirely  a  matter  for  the 
exercise  of  the  discretion  of  the  Judge.  But  even  if  I 
had  been  of  opinion  that  the  course  pursued  was  wrong — 
as  the  defendant  cannot  by  any  possibility  have  been 
prejudiced  in  the  slightest  degree — I  should  not  have 
considered  it  a  sufficient  ground  for  granting  a  new  trial. 

MiLFORD,  J.  Unless  there  he  a  particular  rule  of 
practice  by  which  the  evidence  is  to  be  brought  forward 
at  the  trial,  it  is  a  matter  for  the  discretion  of  the  Judge. 
If  the  Judge  had  ruled  that  the  plaintiff  should  read  the 
whole  of  his  evidence,  but  that  he  should  not  be  pre- 
cluded by  doing  so  ficom  giving  evidence  in  reply,  it 
would  have  come  to  the  same  thing. 

Wise,  J.  I  thought  it  was  a  case  in  which  the  dis- 
cretion of  the  Judge  might  be  properly  exercised,  and 
that  I  might  withdraw  from  the  jury  for  a  time  the 
evidence  which  the  party  undertook  to  put  in  afterwards. 

Eule  refused. 


p— 3 
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September  24. 


Ex  parte  Ah  Tchin  and  others. 


A  proclamation  T I  iHIS  was  an  application  for  a  prohibition  under  the 
Colonial  Justices  Act,  to  restrain  certain  parties 


any  alien  from 
mining  in  any 
^art  of  a  ^old- 
tield  therein 
specified  is 
valid ;  and  an 
alien,  holding 
a  Miner's 
Right  that 
issued  before 
the  proclama- 
tion, is  liable 
to  a  penalty 
under  the  8th 
section  of  the 
Gold  Field's 
Act,  if  he 
mines  for  gold 
in  a  place 
named  in  such 
proclamation, 
\fVue,J.,  dis- 
sentiente). 


from  further  proceeding  upon  or  in  respect  of  a  certain 
conviction  under  the  Gold  Fields  Act  (a). 

It  appeared  that  the  applicants  had  been  convicted  of 
unlawfully  mining  for  gold  at  Victoria  Hill,  at  the  Bur- 
rangoug,  &c.,  "they  being  aliens  and  Chinese,  and  not 
being  authorised,  and  not  the  holders  of  Miners'  Rights 
authorising  them  to  mine  for  gold,  at  the  said  Victoria 
Hill,  the  said  Victoria  HUl  not  being  within  the  boun- 
daries of  such  place  as  the  Governor  hath  by  proclama- 
tion in  the  Government  Gazette,  ordered  and  declared 
that  aliens  being  Chinese  may  only  mine  for  gold."  They 
had  been  fined  £5  each,  or  in  default  of  payment  to  be 
imprisoned  for  two  calendar  months. 

It  was  admitted  that  the  land  in  question  is  beyond 
the  land  mentioned  in  the  proclamation  contained  in  the 
Government  Gazette  of  23rd  August,  1864  (/>). 

The  rule  had  been  obtained  on  the  ground  that  a  Ma- 
gistrate has  no  power  under  the  25  Vic,  No.  4,  s.  8  to  fine 
an  alien  Chinese,  who  being  then  the  holder  of  a  Miners* 
Right,  mines  for  gold  on  a  proclaimed  gold  field,  but  be- 
yond the  limits  specified  in  the  proclamation. 


Sir  W.  Manning,  Q.C.,  moved  to  make  the  rule  abso- 
lute. This  conviction  cannot  be  sustained.  Under  the 
5th  section,  the  holders  of  a  Miners'  Right  can  mine  for 
gold  **  upon  any  Crown  lands ;  "  provided  that  the  Exe- 
cutive, may,  by  proclamation,  order  and  declare  that 
**  such  Miners'  Right  shall  authorise  aliens  described  in 
such  proclamation  to  mine  for  gold  upon  such  gold  fields 

(a)  25  Vic,  No.  4. 

(6)  That  Proclamation  ordered  and  declared — **That  from  and 
after  the  publication  thereof,  every  Miners'  Right  granted  to  and  held 
by  a  Chinese  alien,  shall  authorise  the  person  therein  named  to  mine 
for  gold  on  the  different  gold  fields,  at  the  places  only  which  are 
named  and  specified  in  the  schedule  hereunto  annexed,  .and  not  other- 
wise or  elsewhere." 
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or  at  such  places  only  as  shall  be  named  in  such  procla-         1864. 
mation. ' '    It  is  submitted  that  the  proclamation  can  con-    ~  Ex  parte 
fine  such  aliens  to  particular  gold  fields,  or  to  particular     -^^,  Tchin 

1  1  1  iT/»iiT        1.  11  *°d  others. 

places  other  than  gold  fields  to  be  therem  named  ;  but 
that  this  section  does  not  authorise  a  proclamation 
authorising  them  to  mine  on  portions  only  of  a  gold  field, 
or  confining  them  within  certain  limits  being  part  of  a 
gold  field.  [Wise,  J.  A  holder  of  a  Miners'  Bight  can 
mine  on  any  Crown  lands,  whether  a  gold  field  or  not ; 
and  an  alien  therefore  being  such  holder  can  mine  else- 
where besides  on  a  gold  field  ;  if  therefore  these  latter 
words  "  at  such  places  only,  as  shall  be  named  in  such 
proclamation,"  are  confined  to  gold  fields  then  there 
would  appear  to  be  no  power  to  prevent  them  mining 
an}'where  else  except  on  a  gold  field . ]  There  would  seem 
to  be  two  offences  contemplated  by  the  statute,  one  the 
mining  without  a  Miners'  Right,  an  offence  common  to 
British  subjects  and  aliens ;  and  the  other  the  mining 
beyond  the  places  mentioned  in  a  proclamation  by  an 
alien  who  possesses  a  Miners'  Bight ;  an  offence  which 
can  only  be  committed  by  "  aliens  described  in  such  pro- 
clamation." The  8th  section  enacts  that  ever}'  alien,  not 
being  an  authorised  person,  who  shall  mine  for  gold  or 
become  resident  on  any  gold  field  without  a  Miners' 
Bight  as  aforesaid,  shall  be  liable,  &c.  It  is  submitted 
that  this  being  a  penal  clause,  must  be  strictly  inter- 
preted, and  that  the  words,  **  the  Miners'  Bight  as 
aforesaid,"  must  mean  a  general  Miners'  Bight,  and  that 
the  penalty  can  only  be  inflicted  upon  an  alien  who  mines 
without  any  Miner's  Bight.  The  correctness  of  this 
construction  is  shown  by  reference  to  the  second  offence : 
for  an  alien  having  a  Miners'  Bight  can  at  all  events 
reside  on  any  gold  field. 

The  Solicitor  General  contra.  The  proviso  of  the 
5th  section  introduces  a  limitation,  and  the  proclamation 
specifies  the  places  to  which  the  proviso  shall  apply.  The 
8th  section  is  badly  drawn,  but  it  is  clear  that  the  words 
•*  every  alien  not  being  an  authorised  person,"  mean 
every    aUen    with   a   limited    authority.      [Wise,    J. 
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1864^         "  Authorised  persons  "  are  defined  in  the  interpretation 

Ex_parte       clause.]     It  is  suhmitted  that  these  words  in  the  8th 

^  d  t^^^     section  are  to  be  taken  in  their  ordinary  signification,  and 

as  explained  by  the  5th  section.     The  section  also  is 

limited  to  aliens. 

Sir  W.  Manning  replied. 

Stephen,  C.  J.  This  act  is  framed  very  loosely,  and 
in  defiance  of  all  rules  of  grammar ;  but  it  is  our  duty  if 
possible  to  discover  the  intention  of  the  legislature  from 
the  language  used,  and  on  the  whole  I  am  of  opinion 
that  they  have  used  words  from  which  we  can  gather 
their  intention,  that  an  alien  should  not  dig  for  gold 
except  on  some  spot  exclusively  set  apart  for  that  pur- 
pose. The  5th  section  says  that  the  Governor  shall  de- 
clare by  proclamation  that  such  Miners'  Right  shall 
authorise  aliens  described  in  such  proclamation  to  mine 
for  gold  upon  such  gold  fields,  or  at  such  places  only  as 
shall  be  named  in  such  proclamation.  The  Governor  has 
made  such  a  proclamation,  declaring  that  a  Miners'  Right 
held  by  a  Chinese  alien,  shall  authorise  such  holder  to 
mine  for  gold  only  at  places  specified  in  the  schedule 
thereunto  annexed.  It  being  conceded  that  these  apph- 
cants  are  Chinese  aliens,  and  that  they  have  dug  in  a 
place  not  specified  in  the  schedule  to  the  proclamation, 
I  am  of  opinion  that  the  legislature  meant,  that  they 
shouldbe  punished.  They  obtained  alicense  at  a  time  when 
they  could  roam  all  over  the  gold  fields,  but  afterwards 
the  Governor  restrained  their  rights  to  particular  places. 
The  law  allows  that  to  be  done  and  we  cannot  prevent 
the  law  being  carried  out,  and  therefore  the  Chinese 
having  done  that  which  the  legislature  intended  that 
they  should  not  do,  are  liable  to  the  penalty. 

On  the  whole  I  think  that  the  conviction  must  be  sus- 
tained. It  seems  to  me  that  each  of  the  applicants 
held  a  Miners'  Right,  but  not  a  Miners'  Right ''  as  afore- 
said," within  the  meaning  of  the  8th  section.  The  words 
of  the  statute  mean  that  a  Miner's  Right  in  the  hands  of 
a  European  gives  a  right  to  mine  over  all  the  gold  fields, 
but  in  the  hands  of  a  Chinese  alien  it  gives  a  right  to 
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mine  only  on  a  prescribed  and  limited  portion  of  that         18«*. 
gold  field.    The  applicants  are  not  '^  authorised  persons  *'       £x  parte 
within  tiie  meaning  of  the  interpretation  clause,  and  they     ^^  ^f' ^ 
are  not  authorised  persons  for  digging,  except  on  that 
prescribed  portion. 

MiLFORD,  J.,  concurred. 

Wise,  J.  I  am  unable  to  concur  in  the  judgments  just 
dehvered.  The  effect  of  these  judgments  is  that  the  Go- 
Temment  may  receive  any  sum ,  however  large,  for  Miners' 
Bights  from  aliens — that  is,  from  persons  not  British 
subjects  on  the  1st  of  January — and  having  for  this  con- 
sideration given  them  a  power  to  mine  for  gold  for  a  whole 
year,  may  the  next  day  deprive  them  of  that  right  and 
yet  retain  their  money,  and  that  this  has  been  enacted  by 
Parliament.  I  am  unable  to  decide  that  such  a  solecism 
in  legislation  has  been  committed,  unless  the  words  are 
so  clear  as  to  compel  me  to  come  to  such  a  conclusion. 
But  the  language  is  full  of  diflSculties.  The  first  doubt  I 
have  is  as  to  the  5th  section.  The  proviso  of  that  section 
seems  to  me  to  refer  to  Miners'  Rights  to  be  afterwards 
issued,  and  therefore  the  Government  had  no  power  to 
deprive  a  person  of  a  right  which  he  had  already  obtained 
before  the  issuing  of  the  proclamation.  The  Miners' 
Eights  are  in  terms  "  to  be  in  force  until  31st  December, 
1864,"  and  it  seems  to  me  that  it  would  require  clear 
words  to  show  that  the  Legislature  intended  that  the 
Governor  should  have  power  to  issue  an  ex  post  facto 
proclamation  limiting  a  right  already  acquired  and  paid 
for.  It  is  also  open  to  considerable  doubt  whether  the 
5th  section  gives  any  power  to  do  more  than  define  the 
gold  fields  or  places  at  which  aliens  may  mine.  By  the 
"  interpretation  "  clause,  gold  fields  mean  **  those  parts  of 
the  Crown  lands  of  New  South  Wales  which  may  be 
proclaimed  as  Gold  Fields  in  the  Gazette; "  and  the  ordi- 
nary construction  of  the  word  place  would  seem  to  be, 
rather  a  place  other  than  a  proclaimed  gold  field,  and  not 
a  part  of  a  gold  field.  If  this  be  so,  then  the  present 
proclamation  would  be  void.  But  assuming  that  the 
Governor  haspowertoissueaproclamationlimitingaliens 
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1864.  to  a  part  of  a  particular  gold  field,  the  question  is  whether 
Exparte  ^^^ present  applicants  are  liable  to  a  penalty  under  the 
^^  TuHiN  8th  section,  they  having  received  a  Miners'  Right  for  a 
year.  It  seems  to  me  that  the  words  "  not  being  an 
authorized  person  "  must  mean  as  defined  in  the  inter- 
pretation clause,  and  it  is  admitted  that  the  apphcants 
were  not  one  of  these  classes.  What  is  the  meaning  of 
without  a  Miner's  Right  ?  The  words  without  a 
Miner's  Right  apply  to  both  preceding  subjects,  "  shall 
mine  for  gold,"  or  *' become  resident."  Now  there  is 
nothing  in  the  statute  which  authorises  a  proclamation 
to  prevent  aliens  residing  on  a  gold  field,  whether  with  or 
without  a  Miner's  Right.  The  5th  section  only  appUes 
to  occupying  land,  not  to  mere  residence.  Then  the  8th 
section  makes  it  penal  for  an  alien  to  reside  on  a  gold 
field  without  a  Miner's  Right.  But  if  an  alien  has  a 
Miner's  Right,  he  could  not  be  rendered  liable  to  a 
penalty  for  residing  on  any  part  of  a  gold  field,  whether 
included  or  not  in  a  proclamation  issued  under  the 
5th  section.  It  would  be  contrary  to  all  piinciple  to 
apply  an  enactment  so  as  to  deprive  a  person  of  a  vested 
right,  without  the  clearest  possible  words  showing  that  it 
was  the  intention  of  the  Legislature  to  do  what,  speaking 
generally,  must  inflict  injustice.  But  the  natural  con- 
struction of  the  proviso  in  the  5th  section  is,  that  such 
proclamation  is  to  apply  only  to  Miners'  Rights  to  be 
issued  afterwai-ds.  The  meaning  then  would  be  that  any 
alien  mining  on  a  gold  field  or  part  of  a  gold  field  to 
which  his  Miners'  Right  when  granted  does  not  extend, 
will  be  liable  to  a  penalty ;  or  if  he  becomes  resident  on 
any  gold  field  without  a  Miners'  Right  at  all,  he  will 
also  be  liable. 

It  must  also  be  remembered  that  this  part  of  the  sta- 
tute extends  not  merely  to  Chinese,  but  to  any  persons 
both  of  whose  parents  were  not  British,  who  happen  to 
be  born  in  China  or  its  dependencies,  or  any  island  in 
the  Chinese  seas. 

Rule  discharged. 
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Grogan  against  Slapp.  September  7. 

'T^his  was  an  issue  sent  down  to  be  tried  at  the  Metro-  Action  of  debt 
politan  District   Court  under  the  98th  section  tewwn^Xe 

of  the  District  Court  Act.  under  a  lease  ; 

second  count, 
The  first  count  was  in  debt  for  two  quarters'  rent  due  for  use  and 

under  a  lease  by  the  plaintiff  to  the  defendant  of  certain  xhrptaintiff 
premises  for  three  years  from  1st  July,  1862,  at  £70  a  (theIe8sor)had 
year,  payable  quarterly.    There  was  a  second  count  for  evicted  the  de- 
use  and  occupation.  fendant(tbe 
^                                                                                       lessee)  from  a 
Plea  to  the  first  count  that  during  the  term  and  before  portion  of  the 

any  part  of  the  rent  became  due,  the  plaintiff,  without  ses  before  the 

the  consent  and  against  the  will  of  the  defendant,  wrong-  ^^  2^^^^ 

fully  entered  into  and  upon  the  demised  premises,  and  due,  but  the 

then  evicted  the  defendant  from  the  possession  of  part  mainedinpos- 

thereof,  that  is  to  say,  from  a  portion  of  a  certain  paddock  session  of  the 

belonging  to  and  being  part  of  the  demised  premises,  and  that  the  plain- 

the  plaintiff  kept  and  continued  the  defendant  so  evicted  ^  ^^<^  ^,®* 

recover  under 
and  expelled  thenceforth  hitherto.    To  the  second  count,  cither  count. 

never  indebted.     Issue  thereon. 

At  the  trial  it  appeared  that  the  plaintiff  had  since  the 

lease,  and  before  the  rent  for  the  first  quarter  became  due, 

tortiously  evicted  the  defendant  from  a  small  portion  of 

the  demised  premises.     But  the  jury  found  a  verdict  for 

the  plaintiff  on  the  first  count,  by  way  of  apportionment, 

for  £34  15s. ;  and  a  shilling  on  the  second  count. 

InneSf  for  the  defendant  obtained  a  rule  nisi  for  a  new 
trial,  or  to  enter  a  nonsuit,  or  a  verdict  for  the  defendant, 
on  the  ground  that  according  to  law,  upon  the  facts 
proved  and  admitted  at  the  trial,  the  verdict  should  have 
been  so  entered. 

Isaacs  showed  cause.  The  tenantis  at  all  events  liable 
for  the  use  and  occupation  of  the  premises.  The  con- 
tinuing to  occupy  renders  him  liable  to  pay  the  rent.    In 
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1864.         the  notes  to  Salmon  v.  Smith  (a)  it  is  laid  down  that "  it 
Grooan^   seems  clear  that  the  lessor  might,  in  an  action  for  use  and 
^-  occupation,reco ver  on  a  quantum  meruit  a  reasonable  com- 

pensation from  the  lessee  in  respect  of  the  part  of  the 
demised  premises  actually  occupied  by  him; "  Tomlin9(m 
V.  Day  (b).  And  Stokes  v.  Cooper  (c)  is  an  authority  that 
if  the  tenant,  after  the  eviction,  continue  in  possession  of 
the  residue,  he  is  liable  for  that  portion. 

Innes  contra.  As  there  was  an  actual  demise,  use  and 
occupation  will  not  lie;  Hall  v.  Burgess  {d).  The 
eviction  by  a  landlord  of  his  tenant  from  a  part  of  the 
premises  occasions  a  suspension  of  the  entire  rent  during 
its  continuance ;  but  the  tenancy  is  not  put  an  end  to, 
nor  is  the  tenant  discharged  from  the  performance  of  the 
covenants  other  than  those  which  provide  for  the  payment 
of  the  rent ;  Morrison  v.  Cliadivick  (e) .  Therefore,  there 
being  this  eviction,  not  by  title  paramount,  but  by  the 
tortious  act  of  the  landlord,  the  defendant  is  wholly  ex- 
cused, Neale  Y.Mackenzie  (J) — and  the  rent  of  the  whole 
is  suspended,  although  he  continues  in  possession  of  the 
remainder.  The  authority  of  Stokes  v.  Cooper  is  ques- 
tioned by  Parke  B.  in  Reeve  v.  Bird  (g).  He  also  referred 
to  Upton  V.  Townend  (A). 

Stephen,  C.J.  I  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover  any  of  the  rent  in  this  case.  The 
plaintiff,  who  is  the  landlord,  has  evicted  the  defendant 
from  a  portion  of  the  demised  premises ;  and  as  he  has 
been  guilty  of  this  tortious  act,  he  cannot  recover.  If  the 
eviction  had  been  by  some  third  person,  by  title  para- 
mount, there  might  have  been  an  apportionment  of  the 
rent.  And  as  the  plaintiff  cannot  recover  for  the  rent 
under  the  contract,  so  he  cannot  recover  as  for  use  and 
occupation,  for  that  would  be  in  effect  to  apportion  the 
rent,  which  cannot  be  done  without  the  assent  of  both 

(a)  1  Wms.  Saunds.  204  d. 
(b)  2  B.  &  B.  680.  (c)  8  Camp.  514. 

(d)  5  B.  &  C.  333.  (e)  7  C.  B.  283  ;  18  L.  J.  C.  P.  189. 

(/)  1  M.&W.768 ;  2  C.  M.&R.84.  {g)  1  C.  M.  &  R.  36. 
{h)  17  C.  B.  67  ;  25  L.  J.  C.  P.  44. 
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parties  (a) .  HaU  v.  Burgess  (b)  is  an  authority  that  where        1864. 

there  is  a  demise  the  landlord  will  not  be  entitled  to  Gbogan 

maintain  an  action  for  use  and  occupation,  unless  an  ^  ^* 
action  can  be  maintained  on  the  demise  itself. 

MrCiFORD,  J.  The  law  is  perfecth'  clear  that  where  a 
landlord  evicts  his  tenant  from  a  portion  of  the  demised 
premises  he  cannot  sue  on  the  lease  for  the  rent ;  and  if 
he  cannot  sue  for  the  rent,  according  to  the  judgment  of 
Holroydy  J.,  in  Hall  v.  Burgess,  he  cannot  sue  for  use  and 
occupation. 

Wise,  J.  There  is  a  clear  distinction  between  eviction 
by  title  paramount  and  eviction  by  the  tortious  act  of  the 
landlord.  In  Stevenson  v.  Lambard  (c) ,  it  was  held  that  in 
the  case  of  eviction  by  title  paramount,  the  rent  could  be 
apportioned  in  an  action  ofcovenant  against  the  assignee  of 
the  lessee.  Stokes  v.  Coopermnst  have  been  a  case  either 
of  eviction  by  title  paramount,  or  else  that  decision  is  not 
law.  Good  sense  is  in  favor  of  the  doctrine  that  a  tortious 
entry  upon  any  part  of  land  demised  is  a  suspension  of  the 
whole  rent  until  the  lessee  be  restored  to  possession,  as 
laid  down  in  Gilbert  on  Bents  (d). 

Eule  absolute  for  a  new  trial. 


(a)  See  Boodle  r.  Campbell,  7  M.  &  (J.  395.     (b)  5  B.  &  C. 
(c)  2  East  579.  {d)  p.  178. 
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September  14.  The  ATTORNEY   GENERAL  ogaifist  EaGAR. 

The  Crown,  in  T^HIS  Was  a  special  case  stated  for  the  opinion  of  the 

a  corporate  Court,  under  the  Common  Law  Procedure  Act. 

body  in  the  < «  This  is  an  action  brought  by  the  Attorney  General  of 

letters'patent,  the  colony  of  New   South   Wales,  on  behalf  of  her 

S^wjt  of  Majesty  the  Queen,  against  the  Hon.  Geoffrey  Eagar, 

making  pro-  the  Colonial  Treasurer  of  the  said  colony,  to  recover  from 

Se  malnte-  *^®  ^^^^  Geoffrey  Eagar  four  several  sums,  amounting 

nance  of  re-  in  the  whole  to  the  sum  of  £3,419  Os.  4d.,  paid  by  him 
ligion  and  the 

education  of  youth  "  in  the  colony.  There  was  also  a  clause  enabling  the  Crown  to  dis- 
solve the  corporation,  in  which  event  it  was  declared  that  all  the  lands  grantfld 
should  revert  to  and  be  absolutely  vested  in  the  Crown,  subject  to  all  existing  con- 
tracts, in  respect  thereof  to  be  "  held,  applied,  and  disposed  of  in  such  manner  as 
shaU  appear  to  us,  our  heirs  and  successors,  most  conducive  to  the  maintenance  and 
promotion  of  religion,  and  the  education  of  the  youth  of  the  said  colony."  In  1829, 
and  afterwards,  certain  grants  were  issued  to  the  corporation,  which  were  declared 
in  terms  to  be  for  the  purpose  of  "making  provision  for  the  maintenance  and  pro- 
motion of  religion,  and  the  education  of  the  youth  in  the  said  colony ; "  and  it  was 
declared  in  the  grants  that  they  were  **  subject  in  all  respects  to  the  provisions, 
declarations,  and  regulations  contained  in  tlie  letters  patent,  *  and  that  the  land  shall 
be  **  subject  also  to  the  rules,  declarations,  ordinances,  provisoes,  and  directions 
contained  in  the  letters  patent,  relative  to  the  powers  thereby  given  to  the  corpo- 
ration." Held  that  upon  the  dissolution  of  the  corporation  in  1883,  the  lands  granted 
to  it  reverted  to  the  Crown,  iu  trust  for  the  maintenance  and  promotion  of  religion 
and  the  education  of  the  youth  in  the  colony. 

Held  also  that  it  was  a  trust  for  a  religious  or  charitable  purpose,  and  not  void  for 
uncertainty. 

By  the  5  and  6  Vic,  c.  36,  the  *'  waste  lands  of  the  Crown"  were  to  be  conveyed  or 
alienated  only  in  the  manner  and  subject  to  the  regulations  prescribed  by  that 
statute.  By  sect.  3,  lands  required  for  certain  specified  public  purposes  are  excepted 
from  the  o|)eration  of  the  Act ;  and  sect.  20  reserves  all  existmg  promises  and  en- 
gagements made  by  or  on  behalf  of  Her  Majesty,  with  respect  to  lands  in  the  colony. 
By  sect.  23,  waste  lands  are  defined  to  be  "any  lands  which  are  or  shall  be  vested 
in  Her  Majesty,  &c.,  and  which  have  not  been  already  granted,  or  lawfully  contracted 
to  be  granted,  to  any  person,  &c.,  or  which  have  not  been  dedicated  or  set  apart  for 
some  public  use."  Held,  that  lands  so  granted  to  the  corporation  did  revert  and 
become  vested  in  the  Crown  upon  its  dissolution,  but  did  not  become  waste  lands 
within  the  meaning  of  the  Act. 

By  the  18  and  19  Vic,  c.  54,  sect  2,  the  disposal  of  waste  lands  of  the  Crown  was 
vested  in  the  colonial  legislature,  subject  however  to  the  proviso  that  nothing  in 
the  statute  contained  "  should  affect  any  contract,  or  prevent  the  fulfilment  of  any 
promise  or  engagement  by  the  Crown  with  respect  to  any  lands.''  ffeld,  that  lands 
upon  which  a  trust  has  fastened,  are  not  affected  by  the  statute. 

By  the  New  South  Wales  Constitution  Act  of  1853,  sect.  47,  all  territorial,  casual, 
and  other  revenues  of  the  Crown  (including  royalties),  from  whatever  source,  arising 
within  the  colony,  are  made  part  of  the  cou'^olidated  revenue  fund.  By  sect.  50,  the 
civil  list  is  declared  to  be  granted  in  lieu  of  all  territorial,  casual,  and  other  revenues 
of  the  Crown,  to  the  disposal  of  which  the  Crown  may  be  entitled,  absolutely,  con- 
ditionally, or  otherwise.  By  sect.  68,  the  management  of  the  waste  lands  of  the 
Crown,  and  the  appropriation  of  the  proceeds,  are  vested  in  the  colonial  legislature, 
provided  that  nothing  therein  contained  shall  affect  any  promise  or  engagement  of 
the  Crown  in  respect  of  such  lands.  Held^  that  the  proceeds  of  the  church  and 
school  lands  do  not  form  part  of  the  consolidated  revenue. 
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to  clergymen  of  the  Church  of  England,  the  Roman        1B64. 
Catholic  Church,  the  Presbyterian  Church  of  Scotland,  The  Attobhky 
and  the  Wesleyan  Methodist  Church  in  this  colony,  out      ^ib»"*al 
of  certain  moneys  which  had  been  receiyed  by  the  said        Baqak. 
Geoffrey  Eagar  as  such  Colonial  Treasurer,  as  and  for 
the  rent  of  certain  lands  situate  in  the  said  colony,  and 
which  had  been  duly  granted  by  the  Crown  to,  and  were 
formerly  Tested  in,  a  certain  body  corporate  and  aggre- 
gate, incorporated  under  the  name  of  "  The  Trustees  of 
the  Clergy  and  School  Lands  in  New  South  Wales," 
and  by  consent  of  the  parties,  and  by  order  of  his  Honor 
Mr.  Justice  Milford,  dated  the  24th  of  August,  1864, 
according  to  the  Common  Law  Procedure  Act,  of  1858, 
the  following  case  has  been  stated  for  the  opinion  of  the 
Court  without  any  pleadings. 

The  facts  upon  which  the  claim  is  made  by  the 
Attorney  General  in  this  action  are  as  follows  : — 

By  letters  patent  or  charter  of  incorporation,  bearing 
date  the  9th  March,  1826,  reciting  his  Majesty  had  taken 
into  his  royal  consideration  the  necessity  of  making  pro- 
vision for  the  maintenance  of  religion  and  the  education  of 
youth  in  the  colony  of  New  South  Wales,  Lieutenant- 
Genersl  Ralph  Darling  ^  Commander-in-chief  in  and  over 
the  colony  of  New  South  Wales  and  its  dependencies, 
and  the  Governor  or  Acting-governor  for  the  time  being 
of  the  said  colony ;  Francis  Forbes,  Esquire,  Chief 
Justice  of  the  Supreme  Court  of  the  said  colony,  or  the 
Chief  Justice  of  the  said  Court  for  the  time  being  ;  the 
several  members  of  the  Legislative  Council  of  the  said 
colony  for  the  time  being ;  the  reverend  and  venerable 
Thomas  Hobbes  Scott,  archdeacon  of  New  South  Wales, 
or  the  archdeacon  of  New  South  Wales  for  the  time 
being ;  Alexander  Macleay,  Esquire,  the  Secretary  of 
the  said  colony,  or  the  Secretary  for  the  time  being  of 
the  said  colony;  Saxe  Bannister,  Esquire,  Attorney 
General  of  the  said  colony,  or  the  Attorney  General 
thereof  for  the  time  being ;  John  Stephen,  Esquire, 
Solicitor  General  for  the  said  colony,  or  the  Solicitor 
General  thereof  for  the  time  being ;  and  the  nine  senior 
chaplains  or  assistant  chaplains  appointed  or  to  be  ap- 
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1864.         pointed  to  officiate  and  perform  divine  service  according 
The  Attobnit  to  the  rites  and  ceremonies  of  the  Church  of  England  in 
Gehkral      ^q  gjj^j  colony ;  and  their  successors  are  thereby  de- 
Eagar.        clared  to  be,  and  to  be  thereby  united  into  a  company 
and  declared  to  be  a  body  politic  and  corporate,  with 
perpetual  succession,  by  the  name  of  the  Trustees  of  the 
Clergy  and  School  Lands  in  the  colony  of  New  South 
Wales,  by  that  name  to  sue,  plead,  and  be  impleaded, 
and  by  that  name  authorised  and  empowered  to  purchase, 
take,  acquire,  hold,  and  alienate  lands  and  heredita- 
ments within  the  said  colony. 

The  charter  also  gives  and  grants  to  the  said  company 
power  to  have  a  common  seal,  and  such  seal,  from  time 
to  time,  to  break,  change,  and  alter,  as  there  may  be 
occasion. 

Requires  corporation  to  hold  courts  or  meetings  upon 
certain  days  therein  specified,  fixes  the  mode  in  which 
the  business  of  the  corporation  shall  be  conducted,  em- 
powers the  corporation  to  provide  for  the  management, 
cultivation,  and  improvement  of  such  lands  as  shall  be 
granted  to  them  by  the  Crown,  to  grant  leases  thereof 
for  any  term  of  years  not  exceeding  thirty-two  years,  or 
the  duration  of  two  lives  in  being  at  the  time  of  the 
demise,  declares  that  the  rent  of  such  landa  shall  be 
payable  to  the  public  Treasurer  of  the  said  colony,  em- 
powers the  corporation  to  raise  money  by  mortgage  for 
the  improvement  and  cultivation  of  the  lands,  and  directs 
and  ordains  that  the  treasurer  of  the  corporation  shall,  at 
the  general  court  of  the  corporation,  to  be  held  in  the 
month  of  February^  in  each  year,  lay  before  the  said 
corporation  an  account  in  writing  of  all  the  sums  of 
money  paid,  laid  out,  and  expended  by  him,  or  by  his 
order,  from  the  first  of  January  to  the  thirty-first  day  of 
December. 

Directs  and  ordains  that  the  nett  balance  which  may 
appear  in  such  account,  after  payment  of  salaries  and 
expenses,  shall  be  divided  and  apportioned  into  two  equal 
parts  and  cai-ried  to  the  credit  of  two  accounts,  one  to  be 
called  the  improvement  and  building  account,  the  other 
the  clergy  and  school  account ;  that  the  money  standing 
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to  the  credit  of  the  improvement  and  building  account         1864. 
is  directed  to  be  applied  by  the  corporation  in  making  f^Q  ATTowiBr 
roads,  drains,  or  sewers,  the  erection   and   repair   of      ^^■"■ii^*' 
churches,  parsonages,  and  school-houses,  in  the  erection        Eiqir. 
and  repair  of  farms,  houses,  and  buildings,  and  the  per- 
manent improvement  of  the  corporation  lands ;  and  that 
the  money  from  time  to  time  remaining  to  the  credit  of 
the  clergy  and  school  account  shall,  by  the  said  corpo- 
ration^ be  applied  and  expended  in  and  towards  the 
maintenance  and  support  of  the  clergy  of  the  Established 
Church  of  England  in  the  said  colony,  and  the  mainte- 
nance and  support  of  schools  and  schoolmasters,  accord- 
ing to  the  rules  and  subject  to  the  conditions  thereinafter 
in  that  behalf  prescribed. 

That  that  part  of  the  moneys  which  is  directed  to  be 
applied  for  the  support  of  the  clergy  shall  be  so  applied 
— 1st,  in  payment  of  such  stipends  as  may  be  granted  by 
the  Crown  to  any  bishop  or  bishops,  archdeacon  or  arch- 
deacons, within  the  said  colony;  and,  2ndly,  in  pay- 
ment of  such  stipends  as  may  be  granted  in  like  manner 
to  the  chaplains  or  clergy  of  the  said  colony — and  that 
that  part  of  the  moneys  which  is  directed  to  be  applied 
towai'ds  the  support  and  maintenance  of  schools  and 
schoolmasters,  shall  be  applied  in  and  towards  the  main- 
tenance of  schools  and  schoolmasters  in  any  parish  in  the 
said  colony  in  connection  with  the  Established  Church, 
and  under  and  subject  to  the  visitation  and  control  of 
the  bishop^  or  in  his  absence,  the  archdeacon  for  the  time 
being  of  the  said  colony — and  that  such  schools  shall  be 
subject  to  the  order,  direction,  superintendence,  and 
control  of  the  clergyman  or  minister  for  the  time  being 
officiating  in  the  Church  of  and  belonging  to  the  parish 
in  which  any  such  school  may  be  established. 

And  also  declares  that  all  lands  set  apart  for  the 
maintenance  and  education  of  orphans  and  such  part  of 
the  revenue  of  the  colony  as  had  been,  or  might  be,  set 
apart  for  the  education  of  youth  therein,  are  vested  in 
and  placed  under  the  management  of  the  corporation,  to 
be  by  them  applied  and  disposed  of  in  aid  of  the  funds 
aforesaid,  in  and  towards  the  education  of  youth  in 
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1864.         the  said  colony  in  the  principles  of  the  Established 
The  Attobket   ChuTch. 
aBVB&AL  The  dissolution  of  the  corporation  is  provided  for  in 

Baoab.        the  charter,  in  the  following  words  (a) : — 

*'  And  we  do  further  will  and  ordain  that  it  shall  be 
lawful  for  us,  our  heirs  and  successors,  by  any  order  to 
be  issued  by  us  for  that  purpose,  with  the  advice  of  our 
or  their  Privy  Council,  to  dissolve  and  put  an  end  to  the 
said  corporation  in  case  it  shall  appear  to  us,  our  heirs 
and  successors,  with  the  advice  aforesaid,  expedient  so  to 
do,  and  thereupon  all  the  lands  which  may  by  us,  our 
heirs  and  successors,  be  granted  to  the  said  corporation, 
shaU  revert  and  become  absolutely  vested  in  us  or  them, 
subject  to  all  mortgages  and  contracts  for  the  sale 
thereof,  lawfully  made  by  the  said  corporation,  to  be  held, 
applied,  and  disposed  of  in  such  manner  as  to  us,  our 
heirs  and  successors,  shall  appear  most  conducive  to  the 
maintenance  and  promotion  of  religion  and  the  education 
of  youth  in  the  said  colony." 

Grants  of  lands  were  afterwards  made  by  the  Crown 
in  the  usual  form  to  the  corporation,  in  its  corporate 
name,  as  the  Trustees  of  the  Clergy  and  School  lands  in 
the  colony  of  New  South  Wales,  their  successors  and 
assigns,  for  the  purpose  of  making  provision  for  the 
maintenance  and  promotion  of  religion  and  the  education 
of  youth  in  the  said  colony,  but  subject  in  all  respects 
to  the  provisions,  declarations,  and  regulations  contained 
in  the  letters  patent  of  the  9th  March,  1826. 

The  coi*poration  continued  to  hold  and  manage  the 
lands  so  granted  to  them  or  vested  in  them,  by  virtue  of 
the  letters  patent,  until  it  was  dissolved  by  an  order  in 
Council  of  his  late  Majesty  King  William  the  Fourth, 
which  is  in  the  words  following,  that  is  to  say : — 
**  At  the  Court  of  St.  James,  the  fourth  day  of  February, 

in  the  year  one  thousand  eight  hundred  and  thirty- 
three. 

Present — the  King's  most  excellent  Majesty  inCouncil. 

Whereas,  his  late  Majesty  King  George  the  Fourth, 
did  by  certain  letters  patent,  under  the  great  seal  of  the  ! 

(a)  Bj  Mct  S6.  I 
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United  Kingdom,  bearing  date  the  sixteenth  day  of  1864. 
July,  in  the  year  one  thousand  eight  hundred  and  The  Attorhky 
twenty-five,  constitute  and  appoint  Ralph  Darling,  Esq.,  CJiwrhal 
Lieutenant-General  of  his  said  late  Majesty's  forces,  the  EaoIr. 
Captain-General  and  Governor-in-chief  in  and  over  his 
territory  of  New  South  Wales  and  its  dependencies,  and, 
whereas,  by  cei*tain  additiontd  instructions,  under  his 
late  Majesty's  signet  and  sign  manual,  accompanying 
and  referred  to  in  the  said  commission,  his  said  late 
Majesty  did  require  and  command  the  said  Ralph 
Darling  to  affix  the  public  seal  of  the  colony  to  certain 
letters  patent  for  erecting  therein  a  certain  corporation, 
by  the  name  of  the  trustees  of  the  clergy  and  school 
lands,  in  the  colony  of  New  South  Wales,  in  such  man- 
ner and  form  as  in  and  by  the  said  additional  instructions 
is  in  that  behalf  provided  and  set  forth.  And,  whereas, 
in  pursuance  of  the  said  additional  instructions,  the  said 
Ralph  Darling  did,  on  the  9th  day  of  March,  in  the 
year  one  thousand  eight  hundred  and  twenty-six,  issue 
under  the  public  seal  of  the  said  colony  certain  letters 
patent  constituting  and  erecting  the  said  corporation — 
and  it  was  thereby  and  amongst  other  things  provided, 
and  his  late  Majesty  did  thereby  declare  it  to  be  his  will, 
and  did  ordain  that  it  should  be  lawful  for  his  said  late 
Majesty,  his  heirs  and  successors,  by  any  order  to  be 
issued  by  him  or  them  for  that  purpose,  with  the  advice 
of  his  or  their  Privy  Council,  to  dissolve  and  put  an  end 
to  the  said  corporation,  in  case  it  should  appear  to  his 
said  late  Majesty,  his  heirs  or  successors,  with  the  advice 
aforesaid,  expedient  so  to  do.  And,  whereas,  it  doth 
appear  to  his  Majesty,  with  the  advice  of  his  Privy 
Council,  expedient  to  dissolve  and  put  an  end  to  the  said 
corporation.  Now,  therefore,  his  Majesty  doth  with, 
and  by  the  advice  aforesaid,  hereby  dissolve  and  put  an 
end  to  the  said  corporation,  and  the  same  is  by  this 
present  order  dissolved  accordingly,  and  the  Bight 
Honorable  Viscount  Goderich,  one  of  his  Majesty's 
principal  Secretaries  of  State,  is  to*  give  the  necessary 
directions  therein. 

(Signed)     C.  GrevUU:' 
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1864.  Since  the  dissolution  of  the  corporation  the  annual 

ThTATTOKNBY  i^^come  arising  from  the  lands  granted  to,  or  otherwise 
Gbnbral  vested  in  it,  have  been  received  by  the  Colonial  Treasurer 
Eaoar.  for  the  time  being  of  the  said  colony,  and  have  from  time 
to  time  been  applied  under  instructions  from  the  Secre- 
tary of  State  for  the  colonies  amongst  ministers  of  the 
Church  of  England,  of  the  Roman  Catholic  Church,  the 
Presbyterian  Church  of  Scotland,  and  of  the  Wesleyan 
Methodists. 

In  pursuance  of  such  instructions,  four  several  sums, 
amounting  in  the  whole  to  the  sum  of  £8,419  Os.  4d., 
have  been  paid  by  the  said  Geoffrey  Eagar,  out  of  the 
moneys  received  by  him  from  lands  formerly  vested  in 
the  said  corporation  to  clergymen  of  the  Church  of  Eng- 
land, the  Roman  Catholic  Church,  the  Presbyterian 
Church  of  Scotland,  and  the  Wesleyan  Methodist 
Church  in  this  colony. 

The  Attorney  General,  however,  asserts  that  the  land 
formerlj^  belonging  to  the  corporation  upon  its  disso- 
lution became  waste  lands  of  the  Crown,  and  that  all 
rent  or  other  moneys  received  therefrom  form  portion  of 
the  consolidated  revenue  of  the  Crown  in  the  said  colony, 
and  cannot  lawfully  be  appropriated  otherwise  than  in 
pursuance  of  an  Act  of  the  Governor  and  Council  of  the 
said  colony — and  that  the  said  Geoffrey  Eagar,  having 
paid  the  said  sum  of  £3,419  Os.  4d.,  without  the  pay- 
ment thereof  being  authorised  by  an  Act  of  Council,  is 
liable  to  refund  the  same. 

The  said  Geoffrey  Edgar  waives  an}*^  defence  to  the 
claim  made  in  this  action  by  reason  of  the  said  payment 
having  been  made  by  him  as  a  minister  of  the  Crown. 

Since  the  payment  of  the  said  sum  of  £8,419  Os.  4d. 
to  the  ministers  of  the  said  four  religious  bodies  or  de- 
nominations as  aforesaid,  further  sums  have  been  received 
by  the  said  Geoffrey  Eagar  as  such  Colonial  Treasurer, 
on  account  of  the  said  lands,  and  the  same  are  claimed 
by  the  heads  of  the  said  denominations  for  the  use  and 
benefit  of  the  said  ministers,  as  being  received  and  held 
in  trust  for  them  or  some  of  them.  And  all  future  re- 
ceipts on  account  of  the  said  lands  are  claimed  by  them 
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in  like  manner;    the  said  Geoffrey  Edgar  being   in-         1S6^« 
di£Ferent  between  the  Attorney  General  and  tlie  said  Th©  Actorhit 
other  claimants,  has  consented  that  the  last-mentioned       <^iwwkAL 
claimants  be  heard  in  his  name  on  the  argument  of  this        Kaqar. 
case,  if  they  shall  think  fit,  as  claiming  to  be  cestui  que 
trusts  of  the  proceeds  of  the  said  lands. 

The  parties  hereto  have  agreed  for  the  purpose  of  de- 
termining the  matter  at  issue  between  them  upon  the 
facts  as  above  stated,  that  the  following  shall  be  the 
questions  for  the  consideration  and  determination  of  the 
Court,  that  is  to  say — 

1.  Whether,  upon  the  dissolution  of  the  corporation  of 
the  trustees  of  the  clergy  and  school  lands  in  the  colony 
of  New  South  Wales,  the  lands  granted  to  or  otherwise 
vested  in  the  corporation  reverted  to  and  became  waste 
lands  of  the  Crown  in  the  said  colony  ? 

2.  Whether,  upon  the  dissolution  of  the  said  corpo- 
ration, the  lands  so  granted  or  vested  reverted  to  the 
Crown  upon  trust  to  be  applied  and  disposed  of  in  such 
manner  as  to  his  Majesty  and  to  his  heirs  and  successors 
should  appear  most  conducive  to  the  maintenance  and 
promotion  of  religion  and  the  education  of  youth  in  the 
said  colony  ? 

8.  Whether  the  sum  of  £3,419  Os.  4d.  formed  a 
portion  of  the  consolidated  revenue  of  the  said  colony,  or 
was  held  by  the  Crown  in  trust  ? 

And  the  parties  hereto  declare  that  this  honorable 
Court  shall  be  at  liberty  to  direct  a  verdict  to  be  entered 
herein  for  said  plaintiff  or  defendant  in  respect  of  the 
said  sum  of  J£8,419  Os.  4d.,  and  that  this  case  be 
stated  reserving  the  right  of  either  party  to  appeal  if  so 
advised." 

Letters  patent  were  issued  on  the  1st  of  January,  1831, 
appointing  five  commissioners  for  the  management  and 
performance  of  the  several  duties  vested  in  the  corpo- 
ration by  the  charter. 

The  following  was  given  as  the  form  of  grants  of 
lands  to  the  trustees : — 

''Whereas  by  his  Majesty  the  King's  instructions, 
under  the  royal  sign  manual,  bearing  date  the  seven- 
0—3 
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1864.  teenth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
The  Attormbt  eight  hundred  and  twenty-five,  I,  the  said  Rdpk 
Obhxral  Darling j  am  fully  authorised,  empowered,  and  directed, 
EAaAR.  when  and  so  soon  as  a  certain  corporation  then  about  to 
be  created  '  for  the  establishment  and  support  within 
the  said  colony  of  New  South  Wales  of  the  Protestant 
Reformed  Religion,  as  by  law  established  in  England 
and  Ireland,  and  for  the  education  of  youth  in  the  disci- 
pline, and  according  to  the  principles  of  the  United 
Church  of  England  and  Ireland,'  should  be  estabUshed, 
to  give  and  grant,  under  the  public  seal  of  New  South 
Wales  aforesaid,  to  the  said  corporation  certain  lands 
within  the  said  colony :  And  whereas  by  letters  patent, 
dated  the  ninth  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-six,  his  said 
Majest}'^  was  pleased  to  create  and  appoint  a  corporation 
within  the  said  colony  of  New  South  Wales,  under  the 
name  and  title  of  '  The  Trustees  of  the  Clergy  and 
School  Lands  in  the  colony  of  New  South  Wales:' 
Now,  therefore,  know  ye,  that  I,  the  said  Ralph  Darling, 
in  pursuance  of  the  power  and  authority  given  and 
granted  to  me  in  and  by  his  Majesty's  said  instructions, 
do  hereby  grant  unto  the  trustees  of  the  clergy  and 
school  lands  in  the  said  colony  of  New  South  Wales, 
their  successors  and  assigns,  for  the  purpose  of  making 
provision  for  the  maintenance  and  promotion  of  religion 
and  education  of  the  youth  in  the  said  colon}',  but  sub- 
ject in  all  respects  to  the  provisions,  declarations,  and 
regulations  contained  in  the  said  letters  patent  of  the 
ninth  day  of  March,  one  thousand  eight  hundred  and 
twenty-six — and  also  subject  to  the  laws  and  municipal 
regulations  that  may  now  or  hereafter  apply  to  the  colony 
at  large,  or  to  the  parish,  district,  or  county  in  which 
the  said  land  is  situated — all  that,  &c.  (here  the  parcels 
are  set  out)  to  have  and  to  hold  the  said  piece  or  parcel 
of  land  with  its  appurtenances  \mto  the  said  trustees  of 
the  clerg}'  and  school  lands,  and  their  successors  and 
assigns  for  ever,  subject  to  the  payment  of  an  annualquit 
rent  to  his  said  Majesty,  his  heirs  and  successors,  &c. 
And  the  grant  contains  also  a  proviso — "that  the 
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said  piece  or  parcel   of  land   hereinbefore  described,         1864. 
shall  be  sabject  as  aforesaid  to  all  laws  and  municipal  Tbo  Attobitsv 
regulations   that   may  now  or   hereafter  be  in   force       G^BN1B1L 
and  apply   to   the    said   colony    at  large,  or  to   the        Eaoar. 
parish,  district,  or  county,  or  any  of  them,  in  which  the 
said  land  is  situated ;  and  also  subject  to  the  rules, 
declarations,  ordinances,  provisoes,  and  directions  con- 
tained in  the  said  letters  patent  creating  the  aforesaid 
corporation,  relative  to 'the  powers  thereb,v  given  and 
granted  to  the  said  ti'ustees  and  their  successors." 

The  Attorney  General.  Two  propositions  are  con- 
tended for  by  the  plaintiff.  The  first,  that  the  lands  in 
question  are  still  waste  lands  of  the  Crown;  and, 
secondly,  that  even  if  they  are  not,  they  are  subject  to  no 
conditions  cognisable  in  a  Court  of  law  or  equity.  As  to 
the  opinions  of  the  law  officers  in  England  (a),  they  pro- 
ceed on  the  assumption  of  a  fact  which  does  not  exist. 
The  charter  of  1826  is  no  grant,  and  contains  no  grant 
of  land.  There  is  nothing  in  it  which  dedicates  any 
land  in  this  colony  to  any  purpose.  It  only  creates  a 
corporation,  with  power  to  dissolve  it  under  sect.  36; 
and  on  such  dissolution  the  lands  shall  "revert  and  vest 
in  the  Crown,"  for  education  and  religion  gftnerally. 
But,  afterwards,  certain  grants  issued.  In  February, 
1829,  Governor  Darling  granted  certain  land  to  the 
corporation,  and  sundry  other  grants  have  subsequently 
been  issued  from  time  to  time  on  the  same  terms.  These 
grants  were  made  to  the  trustees  of  the  clergy  and  school 
lands,  as  they  state,  "  for  the  purpose  of  making  pro- 
vision for  the  maintenance  and  promotion  of  religion  and 
education  of  the  youth  in  the  said  colony,  but  subject  in 
all  respects  to  the  provisions,  &c.,"  contained  in  the 
letters  patent.  If  there  were  any  trust  at  all,  it  was 
clearly  for  the  Church  of  England  exclusively,  and 
members  of  that  denomination  alone.  Although,  there- 
fore, under  sect.  36,  the  Crown  could  terminate  the 
existence  of  the  corporation,  yet  as  nothing  but  an  act  of 
parliament  can  make  land  go  other  than  as  the  owner  of 

{a)  See  note  A,  No.  10,  at  the  end  of  this  case. 
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1864.         tlie  land  determines,  the  charter  has  not  power  to  create 


V. 

Eagak. 


The  Attorney  a  new  trust,  or  to  vest  land  otherwise  than  according  to 
General  ^^q  terms  of  the  original  grants,  for  a  Crown  charter  is 
not  equivalent  to  a  statute ;  and  on  the  dissolution  of  the 
corporation,  the  lands  reverted  to  the  Crown  freed  from 
the  trust.  The  charter,  which  issued  before  the  grants, 
could  not  lay  down  rules  for  the  disposition  of  the  land, 
otherwise  than  according  to  the  terms  of  the  grant.  The 
land  was  held  by  the  corporation,  by  virtue  of  the  grants 
alone  ;  and  as  the  grantee  has  ceased  to  exist,  and  has 
no  successors,  the  land  granted  is  vested  in  the  Crown, 
just  as  it  would  do.  in  the  case  of  an  ordinary  person. 
The  grants  being  thus  gone,  the  land  has  reverted  to  the 
Crown  and  become  waste  lands.  The  5  and  6  Vic, 
c.  86,  sect.  28,  defines  waste  lands — and  the  church  and 
school  lands  are  not  within  the  exceptions  to  that  clause, 
not  having  been  "dedicated  or  set  apart  to  some  public 
use.'*  In  order  to  show  any  such  dedication,  it  would  be 
necessary  to  show  some  grant,  proclamation,  or  decla- 
ration by  the  Crown,  appropriating  the  land  to  such 
purpose.  The  18  and  19  Vic,  c.  64,  sect.  2,  vests  the 
entire  control  of  the  waste  lands  of  the  Crown  in  the 
colonial  legislature ;  and  our  own  Act  (a),  ss.  50  and  58, 
is  to  the  same  effect  or  more  emphatically.  The  term  waste 
lands,  as  used  in  these  two  statutes,  is  not  limited  by  the 
definition  in  tlie  5  and  6  Vic,  c  86,  but  includes  all 
lands  in  the  colony,  not  being  the  property  of  private 
persons,  and  not  having  been  appropriated  by  grant 
to  any  particular  person  or  any  particular  purpose.  Bat 
the    5   W.   IV.,    No.    11,    sect.  1  (fc),   is   an   express 


(«)  17  Vic,  Ko.  41— schedule  (1)  to  18  and  19  Vic,  c  64. 

{h)  This  section,  after  reciting  the  dissolution  of  the  corporation,  and 
that  thereupon  all  the  lands  vested  in  the  said  corporation  reverted  and 
became  absolutely  vested  in  his  Majesty,  subject  to  all  inortga^s  and 
contracts  for  the  sale  thereof,  lawfully  made  by  the  said  corporation, 
enacts  that  ''all  and  every  deed  or  deeds  of  mortgage,  executed  by  any 
person  or  persons  to  the  late  corporation  of  the  trustees  of  the  clergy  and 
school  lands,  and  all  sums  of  money  theret)y  secured  to  be  paid  respectively, 
and  all  the  lands  in  such  deed  or  deeds  of  mortgage  respectively 
mentioned,  and  all  rents  or  arrears  of  rent  due  and  owing  to  the  said  cor- 
poration, under  and  by  virtue  of  any  lease  or  leases  granted  or  agreed  to 
be  granted  by  the  said  corporation,  and  all  debts  due  to  the  said  corpo- 
ration, and  all  stock  of  cattle,  sheep,  or  any  other  property  of  any  kind  or 
description  soever,  which  belonged  to  the  said  corporation  at  the  time  of 
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parliamentary  declaration  that  the  lands  were  then  the         1864. 
property  of  the  Crown.    Nothing  whatever  is  said  as  to  .The  Attoenby 
the  existence  of  any  trust,  and  therefore  it  is  clear  that      General 
they  were  then  considered,  and  still  are  the  waste  lands  of        Eagar. 
the  Crown.     The  agent  to  be  appointed  under  sect,  2 
was  not  to  manage  them  as  a  separate  property  of  the 
Crown,  but  to  deal  as  the  bailiflf  of  the  Crown,  with 
lands  acquired  from  other  persons,  and  lands  mortgaged 
to  the  corporation,  over  which  the  corporation,  as  it  no 
longer  existed,  could  not  exercise  any  control. 

But  even  if  otherwise,  there  is  no  valid,  no  enforceable 
or  cognisable  trust.  It  is  purely  a  voluntary  grant  and 
without  any  consideration  moving  from  the  grantee, 
and  therefore  not  enforceable  in  equity  (cr).  The  grants 
are  all  for  the  Church  of  England,  and  no  subsequent 
grant  has  altered  or  has  re-declared  thtit  trust.  There 
is  no  conveyance  which  gives  to  any  .person  any  right 
whatever  to  these  lands.  [Milford,  J.  If  originally 
there  was  a  complete  grant,  the  trusts  will  not  fail  for 
want  of  a  trustee.]  The  lands  are  revested  in  the  Crown, 
and  this  has  been  recognised  by  several  statutes.  [Wise, 
J.  Could  the  legislature  of  this  colony  deprive  the  Crown 
of  its  land  ?  Stephen,  C.  J.  If  the  legislation  was  not 
disallowed  by  the  Crown,  it  might  be  taken  that  it  was 
assented  to.]  There  has  been  no  sufficient  transfer,  con- 
veyance, or  declaration  to  vest  any  estate  in  trust  in  favor 
of  mere  volunteers,  of  which  a  Court  of  equity  would 
take  notice ;  Colman  v.  Sarrel  (b),  Pulvertoft  v.  Pulver- 
tofi  (c),  Fortescue  v.  Barnett  (d). 

The  charter  of  incorporation,  which  was  prior  to  the 
grant,  could  not  effectually  declare  any  trust,  and 
especially  as  there  was  no  consideration  moving  from  the 
grantee,  and  amounts  at  the  most  to  a  promise  purely 
voluntary.  Any  despatches  of  the  Secretary  of  State 
will  not  bind,  and  canhave  no  efficacy — and,  at  all  events, 

iU  diasolotion,  became  and  were  thereupon  vested  in  his  Majesty,  in  right 
of  his  Crown  of  England,  and  are  now  Tested  in  his  Majesty,  his  heirs  and 
successors." 

(a)  story  E.  J.,  s.  973.  {b)  1  Ves.  54. 

(c)  18  Ves.  84.  {d)  3  M.  &  K.  36. 
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1864.  are  of  no  higher  value  than  the  charter  of  incorporation. 
The  Attorney  Assuming,  however,  that  the  Crown,  after  having  given 
Gekbral  ^jjg lands  to  the  corporation  for  a  particular  purpose,  and 
Eagar.  after  the  dissolution  of  the  corporation  and  the  revesting 
of  the  lands,  had  expressed  its  willingness  to  hold  these 
lands  for  the  purposes  of  education  and  religion,  this 
would  only  be  a  voluntary  promise,  and  would  not 
amount  to  a  declaration  of  trust.  And  if  a  trust  existed 
at  all,  it  would  be  for  the  benefit  of  the  Church  of  Eng- 
land, and  for  worship  and  education  according  to  its 
.  tenets.  The  intention  of  the  donor  at  the  time  of  the 
gift  must  be  ascertained  by  finding  out  in  what  sense 
the  words  used  in  the  deed  of  gift  were  then  understood ; 
and  extrinsic  evidence  of  contemporaneous  documents 
and  usage,  the  acts  of  the  party,  and  the  circumstances 
in  which  he  was  then  placed,  is  admissible  to  ascertain 
this  fact;  Drummond  v.  The  Attorney  General  (a), 
Shore  v.  Wilson  {b).  In  construing  this  charter,  there- 
fore, the  Court  must  remember  when  the  alleged  trust 
was  created,  and  the  position  and  probable  intentions  of 
the  donor,  and  look  at  the  then  ideas,  opinions,  and 
usages.  At  that  time,  that  is  in  1826,  no  other  Church 
was  recognised  as  meriting  state  support  than  the  Church 
of  England.  The  donor  here  (the  king  of  England) 
was  the  head  of  that  Church,  and  his  presumed  object 
must  have  been  to  have  aided  the  propagation  of  its 
doctrines.  At  this  time  any  grant  in  aid  of  the  Roman 
Catholic  religion  would  have  been  illegal  as  a  grant  in 
aid  of  superstitious  uses ;  De  Themviines  v.  De  Bonne- 
val{c).  The  Crown  has  rights  as  extensive  as  those  of 
an  individual;  and,  therefore,  why  should  a  promise 
which  is  voluntary  be  enforced  against  the  Crown  which 
could  not  be  enforced  against  an  individual  ? 

Sii-  ir.  Manning,  Q.  C.,for  the  Roman  Catholic  body, 
appeared  first  by  virtue  of  his  precedence  at  the  bar. 
When  the  charter  issued  the  Crown  could  do  as  it  pleased, 
for  it  held  the  lands  absolutely  by  settlement  and  not  by 

(a)  2  H.  L.  C.  857.  (6)  9  CI.  &  F.  356,  580,  611. 

(c)  5  Russ.  288. 
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conquest.  In  1842,  its  right  to  deal  with  them  was  first  I86i. 
fettered  by  legislative  control,  by  the  5  and  6  Vic,  c.  Th^ATroRNKr 
36.  The  law  does  not  require  the  same  consideration  <Jbnbral 
between  the  Crown  and  a  subject,  as  between  subject  and  Eagab. 
subject ;  but  it  is  enough  if  the  grant  be  beneficial  to  a 
subject.  The  very  object  of  the  religious  education  of 
the  youth  of  the  colony  was  a  sufficient  consideration  for 
the  Crown.  [Stephen,  C.  J.  But  the  trust  contains  a 
completed  conveyance  in  trust;  is  not  that  enough, 
though  there  be  no  consideration  ?]  The  Crown  having 
the  absolute  control  over  these  lands  had  reserved  to 
itself  a  power  to  withdraw  them  from  the  Church  of 
England,  and  dedicate  them  on  more  general  trusts. 
The  Crown  can,  in  a  colony,  grant  lands  for  any  religion. 
In  India  the  Crown  might  grant  lands  in  aid  of  the 
Mohametan  religion  [Stepheji,  C.  J.  The  Christian  re- 
ligion is  part  of  the  common  law  of  England];  or  in  the 
Mauritius  or  any  other  colony,  where  the  bulk  of  its 
subjeets  are  Roman  Catholics,  in  aid  of  that  religion. 
These  were  measm*es  of  general  policy,  which  there  is 
nothing  either  by  the  common  law  or  by  statute  to  con- 
trol. This  colony  was  settled  from  all  parts  of  the 
empire  without  reference  to  the  religion  of  the  settlers ; 
and  there  was  no  reason  why — at  the  time  in  question, 
that  is  1826 — grants  should  not  have  been  made  in  trust 
for  the  Roman  Catholics.  The  Church  of  England, 
although  established  by  law  in  England  and  Ireland,  is 
not  established  even  in  Scotland,much  less  inthe  colonies. 
In  the  interval  between  the  creation  of  the  charter  and 
its  dissolution,  the  disabilities  of  the  Roman  Catholics 
had  been  removed.  [Stephen,  C.  J.  In  1828  there 
was  passed  the  Repeal  of  the  Corporation  and  Test  Acts, 
9  G.  IV.,  c.  19,  and  in  1829  the  Roman  Catholic  Relief 
Act,  10  G.  IV.,  c.  7.]  But  assuming  that  the  Crown 
could  only  give  land  in  trust  for  the  Church  of  England, 
the  charter  was  consistent  with  itself  and  a  trust  still 
exists,  and  the  verdict  must  be  for  the  defendant.  The 
Crown  holds  these  lands  under  its  own  limitation,  and, 
therefore,  still  on  the  trust  which  it  has  declared.  At 
the  time  of  the  dissolution  of  the  corporation,  the  lands 
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1864.  it  had  held  were  no  longer  vested  in  the  Crown  jure 
The  Amomtiy  coronce.  They  had  been  granted  for  certain  purposes, 
(JiHERAL  and  jiad  reverted  to  the  Crown  as  if  by  escheat ;  and 
Baqab.  after  the  escheat  to  the  Crown,  the  latter  might  modify 
the  original  trust,  and  apply  the  land  to  the  promotion 
of  religion  and  education  in  a  more  general  manner. 
But  it  is  submitted  that  throughout  the  trust  has  been 
substantially  the  same,  that  is  for  education  and  religion. 
The  Crown  could  not  recall  its  gift.  The  cestui  que 
trusts  still  subsist,  and  the  grant  has  been  made  for  their 
benefit.  The  lands  have  been  granted  within  the  mean- 
ing of  sect.  23  of  the  Waste  Lands  Act,  5  and  6  Vic, 
c.  86,  and  therefore  cannot  be  dealt  with  as  waste  lands. 
When  the  Crown  relinquished  the  control  over  the  waste 
lands  to  the  colonial  legislature,  certain  lands  were 
exempted,  and  these  lands  are  within  this  exemption. 
All  the  despatches — indeed  the  whole  course  of  proceed- 
ing for  the  last  thirty  years — showed  the  intention  to 
create  a  trust,  and  the  Constitution  Act  does  not  inter- 
fere with  its  fulfilment.  In  the  same  session,  and  on  the 
same  day  on  which  the  5  W.  IV.,  No.  11  was  passed, 
there  was  passed  another  Act  for  regulating  or  managing 
the  Crown,  that  is,  the  Waste  Lands,  properly  so  called, 
namely,  the  5  W.  IV.,  No.  12  ;  so  that  the  legislature 
has  marked  a  difference  between  the  latter  and  the 
church  and  school  lands.  The  Crown  could  not  have 
intended  to  surrender  these  lands  thus  held  on  trust  in  con- 
sideration of  a  personal  advantage  in  the  shape  of  a  civil 
list,  under  the  18  and  19  Vic,  c.  54.  If  there  be  a  trust, 
the  Court  must  assume  that  the  Crown  will  perform  it, 
so  that  the  question  of  power  to  compel  need  not  be  con- 
sidered. But  if  the  Colonial  Treasurer  did  not  deal  with 
the  monies  according  to  the  trust,  it  is  submitted  that 
he  could  be  compelled  to  do  so  by  mandamus. 

Darvall,  Q.  C,  for  the  Church  of  England.  The 
86th  section  is  prospective,  and  shows  an  intention  of 
perpetuating  the  trust,  but  with  power  to  change  the 
application  of  the  fund  as  might  be  considered  expedient. 
The  21st  section  makes  provision  in  the  case  of  for- 
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feitare  by  the  misconduct  of  trustees.     At  this  time  no         1864. 

land  had  been  granted,  and  therefore  the  section  must  The  Attobnxt 

have  contemplated  forfeiture  when  land  should  be  held      Q^jxekaj, 

on  trust.     The  Crown  could  create  a  trust,  and  yet        Baqar. 

reserve  a  right  to  resume  the  land  and  impose  other 

trusts.     The  object  was  education  and  religion ;  and 

the  mode,  that  is,  by  the  Church  of  England,  was  sub- 

o'tdinate.     The  grant  was  made  subject  to  the  provisions 

of  the  charter  of  incorporation,  and  of  course,  therefore^ 

among  them  the  provision  respecting  the  revocation  and 

then  reverting  on  a  similar  trust.     After  the  dissolution 

of  the  corporation,  and  the  reverting  of  these  lands,  they 

had  been  expressly  dedicated  for  the  purposes  of  religion 

and  education.     He  referred  to  Leiviii  on  Trusts  (a). 

Gordon  for  the  Wesleyan  body.  There  is  no  doubt 
as  to  the  power  of  the  Crown  to  create  a  trust  in  favor  of 
the  religious  bodies  generally ;  and  Sir  W.  Follett  has 
given  his  opinion  to  that  effect  (6).  The  Waste  Lands 
Act  (c)  first  limited  the  absolute  control  of  the  Crown 
over  the  lands  of  the  colony.  But  the  20th  section  pro- 
vides that  nothing  contained  in  that  Act  shall  affect  any 
contract,  promise,  or  engagement  made  by  the  Crown ; 
and  the  28rd  section  exempts  from  the  operation  of  the 
Act  all  lands  dedicated  or  set  apart  for  some  public  use. 
If,  therefore,  the  lands  in  question  have  been  so  dedicated 
or  set  apart,  or  have  been  the  subject  of  any  agreement 
by  the  Crown,  they  are  not  waste  lands  within  the  mean- 
ing of  that  Act.  The  50th  section  of  the  Constitution 
Act  (d)  has  nothing  to  do  with  the  matter — for  that 
section  only  refers  to  land  from  which  there  was  a 
revenue  accruing  to  the  Crown ;  but  this  trust  fund  was 
no  revenue  of  the  Crown.  The  recital  in  the  5  W.  IV., 
No.  11,  must  be  read  in  connection  with  the  charter  of 
incorporation,  and  the  fact  of  the  dissolution  of  the  cor- 
poration, and  also  in  connection  with  the  7  G.  IV., 
No.  4.  When  the  Waste  Lands  Act  was  passed,  the 
lands  were  divided  into  classes ;  one  under  the  manage- 

(a)  pp.  30,  224,  and  674. 

(b)  See  note  A,  No.  2.  (c)  6  &  6  Vic,  c.  36. 

((/)  17  Vic,  No.  41-schedule  (1)  to  18  k  19  Vic,  c  64. 
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^^6^-  iiient  of  a  commissioner  with  the  powers  of  a  bailifif,  ap- 
The  Attoeney  pointed  under  the  5  W,  TV.,  No.  12  (a) ;  and  the  other, 
(jBireRAL  being  the  church  and  school  lands,  under  tlie  manage- 
Bagar.  ment  of  an  agent  appointed  under  the  5  W.  IV.,  No.  11 ; 
both  acts  being  passed  on  the  same  day.  By  dealing 
with  these  lands  thus  separately,  the  legislature  recog- 
nised the  existence  of  the  trust.  Under  the  charter, 
three  classes  of  land  were  vested  in  the  corporation; 
land  akeady  appropriated  for  the  maintenance  and  edu- 
cation of  orphans  (s.  82) ;  lands  set  apart  for  the  sup- 
port of  the  clergy  (s.  33),  which  it  not  only  declares  but 
grants ;  and  lands  which  sliould  hereafter  be  granted 
under  the  provisions  of  the  sign  manual.  The  lands 
already  granted  were  transfen-ed  to  the  corporation, 
subject  to  existing  rights ;  and  those  fixed  with  trusts 
could  not  be  interfered  with.  Sections  15,  17,  and  20 
also  show  that  the  trustees  were  to  hold  lands  which 
they  were  to  manage,  sell,  lease,  or  mortgage.  By  the 
21st  section,  under  certain  circumstances,  the  charter  is 
to  become  forfeited ;  but  in  such  case  also  the  property 
would  revert  to  the  Crown,  subject  to  all  engagements, 
and  the  trust  would  continue;  Lewin  on  Trusts  (6). 
Under  the  7  G.  IV.,  No.  4,  the  Orphan  School  lands 
were  vested  in  the  corporation  at  the  time  of  its  disso- 
lution; and  it  cannot  be  that  these  lands,  previously 
granted  and  vested  in  the  corporation  for  the  mainte- 
nance and  education  of  the  orphans,  reverted  to  the 
Crown  on  the  abolition  of  the  charter,  and  became  waste 
lands.  Although  the  landsreverted  to  and  revestedin  the 
Crown,  the  trust  remained  just  as  it  was  declared  by 
the  Crown  itself  that  it  should  be.  The  effect  of  the 
36th  section  is  to  enable  the  Crown  to  alter  the  object  of 
the  trust ;  but  this  and  the  primary  trust  are  alike  de- 
clared or  provided  for  by  the  grant  as  well  as  by  the 
charter  of  incorporation — and  the  objects  defined  are  not 
too  vague.  There  are  several  cases  as  to  charities  equally 
indefinite,  and  yet  the}'  were  enforced;  Jarman  on 
Wills   (c).     And   even   where  the   proposed  mode  of 

(a)  Amending  the  4  W.  IV.,  No.  10. 
(ft)  [Srd  Edition],  p.  280.  (c)  1  Vol.  200. 
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carrying  out  a  charitable  purpose  was  void,  the  gi'ant  1864. 

was  held  applicable  to  a  cf/prea  charitable  purpose,  to  be  The  Attorrby 

determined  by  the  Crown ;  The  Attorney  General  v.  Q»nbbal 

Todd  (a).  Eagar. 

The  Attorney  General  in  reply.  This  is  a  mere 
question  of  law.  Has  the  Crown  created  a  trust  which 
still  subsists,  and  which  the  Crown  cannot  destroy.  The 
grant  does  not  refer  to  the  charter,  but  is  made  "  subject 
to  the  rules,  declarations,  &c.,  contained  in  the  letters 
patent,  &c.,  relative  to  the  powers  thereby  given;  *'  and, 
therefore,  so  much  as  relates  to  the  power  thereby  given, 
is  incorporated  in  the  grant,  but  no  more ;  there  is  no 
reference  to  the  clause  as  to  the  dissolution.  There  is 
no  limitation  in  the  charter  or  in  the  grant  to  the  Crown 
after  the  dissolution  ;  and,  therefore,  the  lands  are  now 
in  the  Crown,  not  by  limitation  or  remainder,  but  by 
forfeiture ;  if  not,  by  the  simple  failure  of  the  entire 
thing;  by  the  mere  operation  of  the  common  law  on  the 
cessation  of  a  corporation,  to  which  these  were  granted, 
[irwe,  J.  If  a  corporation  be  dissolved,  all  the  leases 
granted  by  the  corporation  are  avoided  (6),  and  this 
grant,  being  subject  to  the  provisions  of  the  charter, 
may  be  subject  to  the  legal  contingencies  of  the  charter. 
But  the  usual  nile  is  that  a  corporation  can  only  be 
dissolved  by  legal  proceedings.]  The  grant  was  not 
affected  nor  was  the  trust  continued  by  the  mere  words 
of  reference  to  the  charter.  The  36th  clause  has  no 
efficacy,  for  land  would  have  revested  in  the  Crown 
without  any  such  clause.  There  is  no  enforceable  trust 
No  case  will  be  found  where  a  person  has  made  himself 
a  voluntary  trustee  in  which  a  Court  of  Equity  has 
interfered  in  the  lifetime  of  the  donor;  Hughes  v.  Stubbs 
(c).  In  the  cases  of  charities  the  question  has  arisen 
after  the  donor's  death.  There  is  also  no  privity.  In 
cases  of  assignment  to  trustees  for  payment  of  the  debts 
of  the  grantor  without  the  knowledge  or  concun'ence  of 
the  creditors,  Courts  of  Equity,  which  look  upon  the 

(a)  1  Keen  803. 
{b)  Hob.  121,  cited  in  Grant  on  Corporations,  p.  303.     (c)  1  Hare  478. 


252  SUPREME  COURT  REPORTS. 

1864.         creditors  as  mere  strangers,  have  refused  to  interfere  as 

The  Attobnet  against  the  grantor ;   Walwy^i  y.  Cotitts  (a).    And  what 

eEHEKAL       communication  was  there  here  between  the  Crown  and 

V. 

Kaqar.  the  members  of  the  Church  of  England  ?  What  privity 
is  there  between  them  ?  It  is  admitted  that  "  by  a  rule 
peculiar  to  gifts  of  their  nature,  if  the  donor  declare  his 
intention  in  favor  of  charity  indefinitely,  without  any 
specification  of  objects,  or  in  favor  of  defined  objects, 
which  happen  to  fail,  from  whatever  cause ;  although 
in  such  cases  the  particular  mode  of  application  contem- 
plated by  the  testator  is  uncertain  or  impracticable,  yet 
the  general  purpose  being  charity,  such  purpose  will, 
notwithstanding  the  indefiniteness,  illegality,  or  failure 
of  its  immediate  objects,  be  carried  into  effect"  (b). 
But  the  present  is  a  disposition  by  the  Crown  which  never 
dies,  and  does  not  come  within  this  class  of  cases.  And 
it  is  of  so  indefinite  a  character  that  a  Court  of  Equity 
will  not  exercise  any  control  over  it.  Again,  the  Crown 
has  reserved  to  itself  the  power  of  dealing  absolutely  with 
the  land  for  the  purposes  of  education  and  religion  as  it 
might  think  fit;  and  it  might,  therefore,  administer  the 
fund  in  erecting  a  library  or  a  courthouse,  or  in  any 
other  way  as  might  seem  to  it  expedient  for  that  purpose; 
and  how  can  a  Court  of  Equity  interfere  ?  The  defen- 
dant can  not  succeed  unless  there  be  rights  possessed  by 
some  person  or  body,  wliich,  if  the  Crown  had  been  a 
private  individual,  the  Court  would  enforce.  Moreover 
there  is  no  trust  for  education  and  religion,  but  only  a 
power  reserved  to  the  Crown  to  do  as  it  likes  with  the 
lands  for  such  purpose  as  the  Crown  shall  deem  to  be 
those  of  religion  and  education.  How  could  any  trust 
be  declared  or  executed  in  a  case  like  that  ?  How  can 
any  Court  exercise  a  discretion  which  the  Crown,  who 
is  the  donor,  has  reserved  to  itself.  [Stephen,  C.  J. 
But  still  is  there  not  a  trust  ?]  No,  there  is  nothing 
beyond  the  creation  or  reservation  of  a  power.  The 
Court  will  not  and  cannot  give  effect  to  an  incomplete 
gift  or  disposition.     When  a  person  has  ineffectually 

(a)  3  Mer.  707,  cited  1  Tudor  &  W.  L.  C.  209. 
{b)  1  Jarman  on  Wills  199. 
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attempted,  by  an  imperfect  deed,  to  confer  the  whole 
interest  upon  volunteers  or  trustees  for  their  benefit,  it 
is  not  sufficient  to  create  the  relationship  of  trustee  and 
cestui  que  trust;  Ellison  v.  EUison  (a).  In  Antrobus  v. 
Smith  (6),  it  is  said  by  Sir  W.  Orant,  M.  R. : — 
"  There  is  no  case  in  which  a  party  has  been  compelled 
to  perfect  a  gift,  which,  in  the  mode  of  making  it,  he 
has  left  imperfect'*  Here  nothing  has  been  done  to  pass 
the  property  out  of  the  absolute  and  unfettered  control 
of  the  Crown.  There  cannot  be  a  dedication  or  setting 
aside  of  Crown  Lands  by  any  mere  order  of  a  Secretary 
of  State. 


1864. 


The  Attornet 
Qbitxbal 

V. 

Eaqar. 


Their  Honors  now  delivered  judgment  in  this  case  as 
follows  : — 

Stephen,  C.  J.  This  is  a  special  case  stated  for 
the  opinion  of  the  Court,  on  the  question  whether 
certain  lands  in  this  colony,  commonly  known  by  the 
name  of  the  Church  and  school  lands,  are  subject  to  a 
trust  for  religious  and  educational  purposes,  binding 
on  the  Crown.  Sir  William  Manning ,  Mr.  Dan  all, 
and  Mr.  Gordon,  on  behalf  of  the  four  leading  religious 
denominations,  supported  the  affirmative  ;  the  Attorney 
General,  Mr.  Martin,  maintaining  the  contrary.  He 
contended  that  these  lands  are  merely  waste  lands  of  the 
Crown ;  but  that,  even  if  not,  they  still  are  not  subject 
to  any  trust,  cognisable  in  a  Court  either  of  law  or 
equity.  It  was  admitted  for  the  religious  bodies,  and 
indeed  it  is  imdeniable,  that  the  lands  in  question  have 
ever  since  the  j^ear  1832  been  legally  vested  in  the 
Crown,  although  not  so  unqualifiedly  or  without  con- 
dition ; — and,  on  the  other  hand,  it  appeared  to  be  con- 
ceded by  the  Attorney  General  (as  a  proposition,  per- 
haps, too  long  generally  recognised  to  admit  now  of  con- 
test), that  the  Crown  can  in  law  be  a  trustee.  But  he 
insisted,  that  there  was  here  no  completed  or  effectually 
declared  trust,  such  as  a  Court  of  equity  would  or  could 
enforce,  in  the  case  of  a  private  individual — and  so,  that 


October  3. 


(a)  1  Wh  &  T.  L.  C.  218.  in  notis. 


\h)  12  Yes.  39. 
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1864.         there  is  none  which  can  legally  or  equitably  bind  the 
The  Attornby   Crown. 

Gevbral  I  understand  this,  therefore,  to  be  the  question  for 

Kaoar.  decision ;  not  whether  there  exists  in  the  Crown  a  trust, 
in  the  popular  or  loose  sense  of  the  term,  but  whether — 
it  being  assumed  that  the  execution  of  a  trust  cannot  be 
enforced  against  the  Crown, — there  is  such  a  trust  here 
as  could  be  enforced,  were  the  trustee  one  of  its  subjects. 

Now  the  facts  of  the  case  are  in  a  narrow  compass. 
The  Crown,  in  1826,  erected  a  corporate  body  in  this 
colony,  with  the  object  (as  stated  in  the  letters  patent)  of 
making  provision  *'  for  the  maintenance  of  religion  and 
the  education  of  youth  **  in  the  colony.  The  corporation 
was,  for  this  purpose,  to  cultivate  and  improve  such  lands 
as  should  be  granted  for  it,  a  certain  portion  of  which 
might  be  sold,  or  leased  by  the  corporation ;  and  was 
annually  to  devote  one  moiety  of  the  net  proceeds,  after 
audit,  to  the  building  and  repair  of  Churches  and 
schoolhouses,  and  the  further  improvement  of  the  lands 
granted, — and  the  other  moiety  to  the  support  of  the 
clergy  of  the  Church  of  England,  and  the  support  of 
schools  and  schoolmasters  in  connection  with  that  Church. 
There  was  a  clause,  however,  enabling  the  Crown  to  dis- 
solve the  corporation ;  in  which  event  it  was  declaredthat 
all  the  lands  granted  should  revert  to  and  be  absolutely 
vested  in  the  Crown,  subject  to  all  existing  contracts  in 
respect  thereof,  to  be  "  held,  applied,  and  disposed  of, 
in  such  manner  as  shall  appear  to  us,  our  heirs  and 
successors,  most  conducive  to  the  maintenance  and  pro- 
motion of  religion,  and  the  education  of  youth  in  the 
said  colony.'* 

In  accordance  with  the  provisions  of  this  charter,  and 
in  pursuance  of  instructions  from  the  Crown  to  the 
Governor,  sundry  grants  of  land  were  in  1829,  and 
afterwards  issued  to  the  corporation,  including  the  lands 
now  in  controversy;  which  grants  are  declared,  in  terms, 
to  be  made  for  the  following  purpose,  that  is  to  say : — 
"  the  purpose  of  making  provision  for  the  maintenance 
and  promotion  of  religion,  and  the  education  of  youth  in 
the  said  colony."     There  then  follows  a  declaration 
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that  the  grant  is  "  subject  in  all  respects  to  the  provi-         1864. 
sions,  declarations,  and  regulations  contained  in  tlie  The  AwoRirKT 
letters  patent," — and  there  is  a  similar  clause  at  the  end       Gkitiral 
of  each  grant,  that  the  land  shall  be  "  subject  also  to        Kaoab. 
the  rules,  declarations,  ordinances,  provisoes,  and  direc- 
tions contained  in  the  letters  patent,  relative  to  the 
powers  thereby  given  to  the  corporation.'* 

So  far,  there  can  be  no  possible  room  for  doubt.  The 
Crown  has  here  not  merely,  as  was  suggested  on  the  argu- 
ment, declared  the  intended  obj  ects  of  a  future  trust.  It 
has  actually  and  finally  created  the  trust,and  carried  those 
previously  declared  objects  into  effect.  There  is  nothing 
inchoate  about  the  transaction ;  the  thing  is  complete 
and  accomplished.  The  lands  are  granted  on  the  specific 
trusts ;  in  the  first  place  for  carr}'ing  out  which  the  cor- 
porate body  was  established — the  general  object  being, 
as  declared  both  in  the  charter  and  the  grants,  the 
advancement  of  religion  and  the  education  of  youth. 
But,  as  the  charter  had  provided  for  the  possible  dis- 
solution of  that  body,  and  for  the  trusts  on  which  these 
lands  should  then  be  holden,  each  grant  contains  clauses 
in  addition,  that  the  land  and  the  interest  of  the  corpora- 
tion therein  shall,  in  the  second  place,  be  subject  to  all 
the  other  declarations,  provisoes,  and  directions  of  the 
letters  patent.  Thus  as  to  each  tract  of  land,  the  charter 
and  the  grant,  both  equally  acts  of  the  Crown,  become 
in  effect  and  legal  operation  one  instrument.  And  the 
result  clearly  is,  I  apprehend,  that,  upon  the  dissolution 
of  the  corporation,  these  granted  lands  would  vest  in  the 
Crown  on  the  same  general  trust.  Not  necessarily, 
indeed,  (nor  perhaps  at  all,  though  I  give  no  opinion  on 
that  point,)  for  the  benefit  of  one  particular  church  or 
denomination,  but  certainly  for  the  declared  object  of 
advancing  the  cause  of  education  and  religion  in  the 
community. 

These  observations  dispose  of  the  argument,  that  the 
letters  patent  are  not  equivalent  to  an  enactment,  and 
have  in  fact  in  themselves  no  effective  operation.  It  is 
of  course  true  that  the  charter  alone  impressed  no 
fiduciary  character  on  any  land.     But  the  answer  is,  that 
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1864.         the   grants  subsequently  issued   did;    and  that  they 

The  AwoBNBT  accomplished  this,  by  expressly  referring  to,  adopting, 

GiNBftAL      j^jj^  incorporating  themselves  with  that  charter.      Nor 

Eagar.        was  there  anything  unusual  in  that  mode  of  proceeding; 

since  nothing  is  more  common  than  to  convey  lands  by 

one  instrument  or  set  of  instruments,  and  to  declare  the 

trusts  or  intended  trusts  of  them  by  another. 

But,  when  once  a  trust  is  effectually  declared  and 
created,  for  any  religious  or  charitable  purpose,  Comls 
of  Equity  will  not  permit  the  trust  to  fail,  either  for  the 
want  of  a  proper  trustee  or  of  definite  and  ascertained 
objects.  There  are  numerous  instances  in  which  the 
Courts  have  exercised  this  power  of  supplementing,  and 
so  carrying  out  trusts  of  a  charitable  or  pious  character. 
This  appears  to  me  to  be  a  sufficient  answer  to  the 
objection,  that  the  Crown  has  here  left  every  thing 
uncertain ;  there  being,  it  is  said,  not  only  no  particular 
religious  denomination,  or  kind  or  mode  of  education 
indicated,  but  the  extent  and  manner  of  appropriation, 
as  to  each,  being  left  to  the  decision  of  the  Crown  itself. 
The  question  in  all  such  cases  is,  whether  there  exists 
substantially  a  trust  which  it  is  possible  to  execute.  If 
there  be  such  a  trust,  its  vagueness  or  uncertainty  will 
not  avoid  it,  but  the  Crown  or  the  Court  will  supply  all 
deficiencies. 

On  this  last  head  a  host  of  authorities  might  be  referred 
to ;  most  of  which  are  cited  in  2  Story  Eq.  Jur.  (a). 
Among  others  the  following  may  be  mentioned,  Wilkin- 
son  V.  Mallin  (fc).  Attorney  General  v.  Pearson  (c), 
Moggridge  v.  Thackicell  (rf).  Attorney  General  v.  Doyley 
(c),  and  the  Attorney  General  v.  Matthews  (/).  In  one 
case,  cited  in  Moggridge  v.  Thackicell,  it  is  said  that  if 
a  testator  bequeaths  money  to  such  charitable  uses  as  he 
shall  direct,  and  he  leaves  no  direction,  the  Court  would 
determine  those  uses  {g).  But  there  are  even  stronger 
examples.  In  the  Attorney  General  v.  Doyley,  the 
bequest  was  to  trustees,  to  dispose  of  the  property  in 

(a)  88.  1153  to  1171.         (h)  2  Tyr.  544. 
(c)  3  Meriv.  409.  (rf)  3  Br.  C.  C.  517,  and  in  7  Ves.  37. 

(c)  Cited  in  Viner's  Ab.  Charitable  l/seSy  C.  ;  and  in  10  Ves.  538. 
(/)  2  Lev.  167.  L'/)  See  also  Vin.  Ab.  ubi  supra  D. 
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such  manner  and  propoilions  as  they  should  think  fit,  to         1^64. 

such  charitable  uses  as  they  should  think  most  proper.  The  Attorkiy 

That  trust  was  executed  by  the  Court.    The  general  doc-       Obhejul 

trine  is  thus  laid  down  in  Morice  v.  The  Bishop  of  Dur-        Emab. 

ham  (a),  by  Sir  William  Grant,  "  If  there  be  a  clear 

trust,  but  for  uncertain  objects,  the  property  which  is 

the  subject  of  the  trust  is  undisposed  of,  and  the  benefit 

of  such  trust  must  result  to  those  to  whom  the  law  gives 

the  ownership  in  default  of  any  disposition  by  the  former 

owner.  But  this  doctrine  does  not  hold  good  with  regard 

to  trusts  for  charity.     Every  other  trust  must  have  a 

definite  object ;  there  must  be  somebodj-  in  whose  favor 

the  Court  can  decree  performance.    But  it  is  now  settled, 

upon  authority,  which  it  is  too  late  to  controvert,  that 

where  a  charitable  purpose  is  expressed,  however  general, 

the  bequest  shall  not  fail  on  account  of  the  uncertainty 

of  the  object — but  the  particular  mode  of  application 

will  be  directed  b}'^  the  King  in  some  cases,  and  in 

others  by  this  Court."     That  a  merely  voluntary  trust 

will  be  enforced,  even  in  cases  not  charitable,  where  it 

has  been  perfectly   created,  is   established   by  many 

decisions  {h),  • 

This  then  being  the  state  of  the  case,  so  far  as  the 
question  at  issue  depends  on  the  charter  and  the  grants, 
the  fact  has  next  to  be  mentioned  that  in  February, 
1883,  the  Crown  exercised  its  reserved  power,  and  for- 
mally dissolved  the  corporation.  My  opinion  as  to  the 
effect  of  this  dissolution  has  been  already  expressed.  I 
conceive  that  it  was,  firstly,  to  substitute  the  Crown  for 
the  corporation  as  the  trustee,  and  secondly,  to  leave  the 
general  trust  for  the  promotion  of  religion,  and  for  the 
education  of  youth,  but  without  specific  limitation 
necessarily  to  one  denomination, — untouched. 

It  remains  for  me  then  only  to  consider,  whether  the 
trust  thus  created  has  been  annulled  or  altered  by 
legislative  enactments,  or  whether  any  such  enact- 
ment affords  ground  for  holding,  that  since  the  dissolu- 
tion of  the  Corporation  no  such  trust  has  existed. 

(a)  9  Ve«.  405. 

\b)  See  Lewin  2nd  e<L,  p.  87  ;  and  caaes  there. 

B— 3 
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1864.  The  first  enactment  relied  on  under  tliese  heads,  or 

The  Attorney  ^®  latter  of  them,  is  the  Colonial  Act,  5  W.  IV.,  No.  11, 

Gbhibal      passed  in  August,  1834,  to  regulate  the  affairs  of  the 

Eaoar.        late  corporation,  and  to  secure  to  purchasers  from  it 

their  titles  to  the  land  purchased.     All  that  this  statute 

can  be  said  to  have  done,  however,  material  to  the  point 

under  review,  is  as  follows : — It  recites  that  all  the  lands, 

and  also  all  the  other  property  of  the  corporation,  had 

(in   the   language  of  the  dissolution  clause  of  their 

.    charter)  reverted  to  and  become  absolutely  vested  in  his 

Majesty ;  and,  in  so  doing,  and  afterwards  enacting 

measures  for  collecting  the  rents  and  moneys  due  to  the 

corporate  body,  the  Act  throughout  omits  all  mention 

¥rhatever  of  there  being  any  continuing  trust. 

I  discover  nothing  in  this,  or  any  other  provision  of 
the  statute,  to  justify  the  inference  contended  for.  The 
mention  of  any  such  trust,  if  continuing,  would  have 
been  foreign  to  the  objects  of  the  Act.  These  appear  to 
have  been,  partly  to  quiet  all  apprehension  or  un- 
certainty, on  the  part  of  purchasers  from  and  mortgagors 
to  the  late  corporation,  and  partly  to  facilitate  the  col- 
lection of  its  debts  and  farming  stock.  But,  if  the 
legislature  had  really  supposed  that  corporation  lands — 
that  is  to  sa}',  the  lands  granted  to  and  not  sold  by  that 
body — were  no  longer  subject  to  any  trust,  I  think  that 
the  Act  would  have  authoritatively  so  declared.  The 
efficiency  of  such  a  declaration  might,  perhaps,  have 
been  questionable ;  but  its  importance  could  hardl}'  have 
failed  to  occur  to  the  mind,  for  the  words  creating  (or 
which  must  have  seemed  intended  to  create)  a  trust, 
were  assuredly  sufficient  to  at  the  least  inspire  doubt. 
It  is  remarkable,  however,  that  this  statute  does  not  even 
declare  these  lands  to  be  vested  in  the  Crown.  It  merely 
recites  the  fact,  in  the  preamble,  that  they  had  become  so 
vested  ;  and  then  in  section  8  eippowers  the  agent,  ap- 
pointed under  the  Act,  to  protect  them  from  encroach- 
ment. If  the  lands  were  supposed  then  to  be,  or  were 
intended  to  be  thenceforth  dealt  with  as,  waste  and  un- 
fettered Crown  lands,  it  is  difficult  to  see  why  a  separate 
agent  should  have  been  established  by  statute  for  their 
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management  or  supervision,  different  from  that  which  was         1864. 
created  (by  the  4  W.  IV.,  No.  10,  and  5  W.  IV.,  No.  The  Aitornky 
12)  for  the  management  or  supervision  of  the.  other       General 
Crown  lands.  Eagar. 

The  several  Colonial  Acts  afterwards  passed,  the  7 
W.  IV.,  No.  4,  2  Vic,  Nos.  19  and  27,  and  5  Vic, 
No.  1,  to  restrain  the  unauthorised  occupation  of  Crown 
lands,  all  relate  evidently  to  the  waste  and  unalienated 
Crown  lands,  properly  so  called — not  to  the  granted,  but 
revested,  church  and  school  lands.  These  successive 
enactments,  therefore,  present  the  same  arguments  as  I 
last  adduced  with  respect  to  the  5  W.  IV.,  No.  11,  to 
show  that  the  legislature  was  probably  aware  of  and  re- 
cognised the  different  character  of  the  two  classes. 

The  next  Act  is  that  of  the  Imperial  Parliament,  the 
Australian  Waste  Lands  Act  of  1842  (a) ;  from  which,  I 
have  no  doubt,  that  the  lands  in  question  are  excepted. 
It  is  enacted  by  sect.  '23  in  §ubstance,  that  the  term 
"  waste  lands  *'  in  this  statute  shall  not  include  any  land 
"  dedicated  and  set  apart  for  some  public  use."  Con- 
sidering this,  and  the  solemnity  of  the  declaration  made 
in  the  letters  patent,  together  with  the  enactment  in  sect. 
20  that  nothing  in  the  Act  shall  affect  any  contract,  or 
prevent  the  fulfilment  of  any  promise,  made  on  behalf  of 
her  Majesty  as  to  land  in  the  colony  (although  the 
promise  made  here  was  by  her  Majesty's  predecessor),  it 
appears  to  me  impossible  to  hold  that  this  statute  com- 
prehends any  land,  the  subject  of  such  a  declaration. 
Surely,  the  general  promotion  of  religion  and  of  edu- 
cation is  a  public  use,  although  the  expression  may  not 
have  been  framed  to  meet  the  particular  instance  ;  and 
the  words  of  the  dissolution  clause,  devoting  the  corpo- 
ration lands  to  that  object,  amount  to  a  dedication  of  the 
most  formal  kind. 

But,  had  there  been  no  such  sections  in  the  Act,  the 
construction  insisted  on  for  the  plaintiff  would  still,  in 
my  opinion,  be  a  strange  one.  If  the  trust  did  not, 
when  that  Act  was  passed,  exist,  the  term  waste  lands 
would  of  course  include  those  granted  to  the  corporation, 

(a)  5  and  6  Vic,  c.  iJ6. 
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1864.         and  there  would  be  no  need  of  discussion  on  the  subject. 

The  Attorney  If>  however,  the  trust  did  at  the  time  exist,  on  what 

Gknbral       ground  shall  we  conclude  that  the  Imperial  Legislature 

Eaqar.  meant  to,  or  did — ^without  express  words,  too,  and  by 
the  mere  use  of  a  general  phrase, — abrogate  and  destroy 
it  ?  But  the  reasonable  construction  of  the  statute  is, 
that  it  embraced  only  lands  of  which  the  Crown  was  the 
beneficial,  or  at  least  the  unfettered  owner ;  not  lands 
revested  in  the  Crown  by  its  own  appointment,  subject 
to  a  deliberately  declared  trust,  and  which  could  only  be 
devoted  to  tlie  purposes  of  that  statute,  by  committing  a 
breach  of  that  trust. 

Another  argument  of  the  Attorney  General,  on  which 
I  shall  say  a  few  words,  was  founded  on  the  New  South 
Wales  Constitution  Act  of  1858  (a),  and  the  Imperial 
Enablingor  AssentingActof  1855  (6).  The  second  section 
of  this  last  Act  vests  in  the  Colonial  Legislature,  it  was 
urged,  the  "  entire  control  of  the  waste  lands  belonging 
to  the  Crown  "  in  the  colony.  The  answer  is  that  already 
given.  Lands  vested  in  the  Crown  on  a  trust  do  not,  in 
any  true  or  just  sense,  belong  to  the  Crown ;  they  are, 
therefore,  not  within  the  enactment.  Thus  Sir  William 
Grant,  in  the  case  already  cited  from  9th  Vesey,  says — 
"  There  can  be  no  trust,  over  the  exercise  of  which  this 
Court  will  not  assume  a  control — for  an  uncontrollable 
power  of  disposition  would  be  ownership,  and  not  trust." 
The  answer  applies  equally,  of  course,  to  sections  50 
and  68  of  our  Constitution  Act.  The  latter  has  exactly 
the  same  words,  as  those  quoted  from  sect.  2  of  the 
English  statute.  And  section  50  does  not  carry  the 
argument  one  step  further.  The  "  Civil  List "  is  there 
declared  to  be  granted,  in  lieu  of  all "  territorial  and  other 
revenues  of  the  Crown — to  the  disposal  of  which  the 
Crown  may  be  entitled,  absolutely,  conditionally,  or 
otherwise."  In  what  other  mode  than  '*  absolutely  or 
conditionally  "  the  Crown  can  be  entitled  to  any  such 
revenue,  I  do  not  at  this  moment  perceive ;  but,  on  the 
assumption  that  there  is  a  trust  as  to  these  lands,  the 
Crown  cannot  be  entitled  (in  the  sense  obviously  here  in- 
(a)  17  Vic,  No.  41.  {b)  18  and  19  Vic,  c  54. 
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tended)  to  dispose  of  theirrevenue  in  anymode.  Neither,         1864. 
on  the  same  assumption,  can  the  revenue  arising  from  The  Attorney 
them  be — for  the  reason  ah'eady  given — deemed  a  revenue       General 
of  the  Crown.     For  the  Crown  is  merely,  as  a  trustee,        Kagar. 
the  recipient  of  the  revenue  for  prescribed  purposes ;  but 
if  a  trustee  of  it  for  any  purpose,  the  Crown  cannot  be  its 
owner.  It  is,  therefore,  no  portion  of  the  Crown  revenue. 
For  the  reasons  assigned,  I  am  of  opinion  that  the 
church  and  school  lands  alw^ays  have  been,  and  still  are, 
holden  in  trust  for  the  maintenance  and  promotion  of 
religion  and  the  education  of  youth  in  this  colony;  that 
the  Crown  is,  at  this  moment,  a  trustee  of  the  lands  for 
these  purposes  ;  and  that  it  is  a  trust,  the  execution  of     • 
which,  in  the  case  of  a  private  individual,  could  be 
enforced  against  that  individual. 

MiLFOKD,  J.  Prior  to  the  charter  of  the  9th  of  March, 
1826,  the  Sovereign  had  absolute  power  to  dispose  of  the 
Crown  lands  in  this  colony  as  he  thought  proper.  He 
could  grant  any  portion  to  an  individual  either  absolutely 
or  conditionally,  for  an  estate  in  fee  or  for  an  estate  of 
freehold  less  than  a  fee,  or  for  a  term  of  years,  or  for  an 
estate  iii  fee  to  cease  on  some  specified  event,  with  a 
declaration  of  trust  to  commence  on  the  happening  of 
that  event,  and  so  to  a  corporation.  Tlie  Sovereign 
could  grant  land  to  a  corporation  in  fee,  determinable  on 
some  event,  and  declare  that  on  that  event  happening  it 
would  stand  thenceforth  seizedof  the  property  upon  trust 
for  some  other  individual,  or  for  charitable  trusts.  It  is 
not  necessary  to  consider  whether,  at  common  law,  the 
fee  being  granted,  a  limitation  after  it  would  be  valid,  for 
a  declaration  of  trust  is  not  governed  by  the  same  laws  as 
to  the  limitation  of  an  estate  after  an  estate  granted  in 
fee  as  is  the  legal  interest  in  land. 

By  the  charter  incorporating  the  clergy  and  school 
trustees,  the  Sovereign,  after  reciting  that  he  had  thought 
proper  to  erect  and  to  vest  in  the  corporation  such  lands 
and  tenements  as  should  be  sufficient  to  make  a  provision 
for  the  maintenance  of  religion  and  the  education  of  youth 
in  this  colony,  granted  and  declared  that  certain  persons 
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1864.  therein  named  should  be  a  corporation,  by  the  name  of 
The  Attorney  ^^^  trustees  of  the  clergy  and  school  lands  in  the  colony 
(Ieneiul  Qf  jjg^  South  Wales,  and  by  that  name  might  take  and 
Eagar.  hold  lands  within  the  colony,  with  powers  to  sell,  mort- 
gage, and  let  the  lands  that  might  be  granted  to  them  by 
the  Crown,and  the  lands  and  tenements  theretofore  appro- 
priated for  orphans ;  and  the  glebe  lands,  after  the 
avoidance  thereof  by  the  clergj'^men  in  occupation  of 
them,  were  to  vest  in  the  corporation.  The  36th  clause 
is  as  follows  : — We  do  further  will  and  ordain  that  it 
shall  be  lawful  for  us,  our  heirs  and  successors,  by  any 
order  to  be  issued  by  us  for  that  purpose,  with  the  advice 
»  of  our  or  their  Privy  Council,  to  dissolve  and  put  an  end 
to  the  said  corporation,  and  thereupon  all  the  lands  which 
may  by  us,  our  heirs  or  successors,  be  granted  to  the  said 
corporation,  shall  revert  and  become  absolutely  vested  in 
us  or  them,  subject  to  all  mortgages  and  contracts  for  the 
sale  thereof  lawfully  made  by  the  said  corporation,  to  be 
held,  applied,  and  disposed  of  in  such  manner  as  to  us, 
our  heirs  and  successors,  shall  appear  most  conducive  to 
the  maintenance  and  promotion  of  religion,  and  the  edu- 
cation of  youth  in  the  said  colony. 

By  this  instrument  the  Crown  declares  what  the  trusts 
of  the  lands  which  may  be  granted  to  the  corporation 
shall  be.  Whilst  the  corporation  shall  exist,  the  lands 
are  to  be  held  by  the  corporation  upon  the  trusts  declared 
b}'  the  charter;  and,  after  it  shall  cease  to  exist, the  lands 
are  to  be  held  by  the  Sovereign  for  the  promotion  of  re- 
ligion and  education  of  youth  as  the  Sovereign  shall  think 
fit.  The  declaration  of  trust  is  complete,  and  the  lands 
which  should  afterwards  be  granted  to  the  corporation 
could  not  by  grant,  declaration  of  trust,  or  other  instru- 
ment executed  by  the  Crown,  be  turned  aside  from  these 
trusts.  Acting  under  the  power  retained  by  the  Crown, 
they  might,  after  the  corporation  had  ceased  to  exist,  be 
disposed  of  as  the  Sovereign  should  think  most  conducive 
to  the  maintenance  and  promotion  of  religion  and  the 
education  of  youth,  but  that  is  only  caiTying  out  the 
trusts  declared  hy  the  charter.  The  last  clause  of  the 
charter  points  out  what  lands  are  to  be  held  by  the  Crown 
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discharged  from  the  trusts  before  declared,  viz.,  those  not         1864. 
\7anted  for  the  above  purposes.    The  trusts  are  as  com-  Tbe  Aviurhet 
pletely  declared  as  it  is  possible  to  be ;  the  lands  to  be       CteiBRAL 
granted  to  the  corporation  are  to  be  held  upon  those        Baoar. 
tnists,  and  their  vagueness   is   no   objection  to  their 
validity.      The  grants  which  were  made  to  the  cor- 
poration, after  instructions  from  the  Crown  were  re- 
ceived, and    after    the    creation   of   the   corporation, 
conveyed  land  to  the  corporation  for  the  purpose  of 
making  provision  for  the  maiQtenance  and  promotion 
of  religion  and  education  of  the  youth  in  the  colony,  but 
subject  in  all  respects  to  the  provisions,  declarations,  and 
regulations  contained  in  the  letters  patent  creating  the 
corporation  (amongst  which  is  the  provision  for  deter- 
mining the  corporation).      They  were  made  subject, 
amongst  other  things,  to  the  rules,  declarations,  ordi- 
nances, provisoes,  and  directions  contained  in  the  said 
letters  patent  creating  the  aforesaid  corporation,  relative 
to  the  powers  thereby  given  and  granted  to  the  said  trus- 
tees and  their  successors. 

This,  therefore,  is  a  grant  to  the  corporation  in  fee, 
subject  to  the  power  reserved  to  the  Crown  to  determine 
the  estate  granted  ,and  upon  such  determination  the  trusts, 
declared  by  the  charter  to  take  effect  after  that  deteimi- 
nation,  would  come  into  operation. 

The  corporation  was  dissolved  on  the  4th  of  February, 
1833,  by  order  in  Council,  and  thereupon  the  ultimate 
trusts  declared  by  the  charter  came  into  operation.  The 
Sovereign  then  held  the  lands  granted  "  to  be  applied 
and  disposed  of  in  such  manner  as  to  him  should  appear 
most  conducive  to  the  naaintenance  and  provision  of  re- 
ligion and  the  education  of  youth  in  the  said  colon)\" 
How  far  the  charter  could  deal  with  the  orphan  and 
school  lands  we  are  not  called  upon  to  decide.  There 
maybe  doubts  whether  they  could  have  been  dealt  with 
by  the  Crown  after  having  already  been  granted  upon 
certain  trusts ,  but  it  is  clear  that  the  Sovereign  could  dis- 
pose of  the  church  and  school  lands  in  such  manner  as 
should  appear  to  him  or  her  most  conducive  to  the  ob- 
jects mentioned  in  the  proviso.     We  are  not  called  upon 
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1864.         to  say  what  those  objects  are,  whether  general  or  par*- 
The  Attormby  ticular.     The  Crown,  however,  has  considered  that  they 
Gbnbral      are  general,   and   by  despatches   in  the   year  1835, 
Eaoab.        directed  the  mode  of  application  and  disposal. 

It  remains  to  consider  whether  any  legislation  subse- 
quent to  the  charter  has  affected  the  trusts.  The  i5th 
William  lY.,  No.  11,  passed  on  the  5th  August,  1834, 
authorised  the  Governor  to  appoint  an  agent  for  the 
management  of  the  property,  but  did  not  alter  the  trusts 
declared  by  the  charter.  The  recital  is  that  the  lands  of 
the  corporation  reverted  to  and  became  vested  in  hia 
Majest}' ,  which  is  correct,  but  the  Act  in  no  other  way 
affects  the  present  questions.  The  Imperial  statute,  5 
and  6  Vic,  c.  86,  usually  called  the  Waste  Lands  Act, 
passed  on  the  22nd  June,  1842,  enacts  that  the  waste 
lands  of  the  Crown  shall  be  disposed  of  in  the  manner 
thereinafter  described,  and  not  otherwise,  and  then  pro- 
ceeds to  direct  how  this  is  to  be  done.  By  the  20th  sec- 
tion it  is  enacted  that  nothing  therein  contained  should 
affect  any  contract  or  prevent  the  fulfilment  of  any 
promise  or  engagement  made  by  or  on  behalf  of  her 
Majesty,  with  respect  to  any  lands  situate  in  any  of  the 
said  colonies,  in  cases  where  such  contracts,  promises,  or 
engagements  shall  liave  been  lawfully  made  before  the 
time  at  which  the  Act  should  take  effect  in  any  such 
colony ;  and  by  the  2Brd  section  it  is  declaimed  that  by  the 
words,  waste  lands  of  the  Crown,  as  used  in  that  Act, 
are  intended  and  described  any  lands  situate  therein,  and 
which  then  were  or  should  thereafter  be  vested  in  her 
Majesty,  her  heirs  and  successors,  and  which  had  not 
been  already  granted  or  lawfully  contracted  to  be  granted 
to  any  person  or  persons  in  fee  simple,  or  for  an  estate  of 
freehold,  or  for  a  term  of  yeai's,  and  which  have  not  been 
dedicated  and  set  apart  for  some  public  use.  By  the 
20th  section  of  the  Act,  these  lands  were  exempted  from 
the  operation  of  the  Act,  there  having  been  an  engage- 
ment lawfully  made  that  they  should  be  held  upon  the 
trusts  declared  by  the  charter;  but  putting  aside  this 
section,  it  is  quite  clear  to  me  that  the  church  and  school 
lands  had  been  granted  for  a  charity,  and  had  been  set 
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apart   for   a  public   use,   as   mentioned  in  the  28rd         1864. 
section,  viz.,  the  promotion  of  religion  and  education  The  Atto&bev 
of  youth.     By  the  50th  section    of  the  Constitution       C^BNBRAL 
Act,  18  and  19  Vic,  c.  54(a),  the  civil  list  is  to  be        Eaoar. 
taken  instead  of  all  territorial,  casual,  and  other  revenues 
of  the  Crown,  including  all  royalties  from  whatever  source 
arising  within  the  said  colony,  and  to  the  disposal  of 
which  the  Crown  may  be  entitled,  either  absolutely  or 
conditionally,  or  otherwise,  howsoever.     By  the  58th 
section    of  the   same   Act,    the   management   of  the 
waste  lands  of  the  Crown,  and  the  appropriation  of 
the  proceeds,   are   vested    in    the    legislature.     Pro- 
vided that  nothing  therein  contained  shall  affect  any 
promise  or  engagement  of  the    Crown  in  respect   of 
such  lands,  or  prejudice  any  vested   right   belonging 
to  the  licensed  occupants  or  lessees  of  the  Crown  lands, 
by  virtue  of  the  Act  of  the  9  and  10  Vic,  c.  104,  or  of 
any  orders  in  Council.     I  am  of  opinion,  on  the  con- 
struction of  this  Act,  that  even  if  these  sections  would  by 
the  expressions,  *' waste  lands  of  the  Crown,"  and  "terri- 
torial revenue,"  relate  to  the  church  and  school  lands,  •   . 
they  are  exempted  by  the  proviso  that  the  engagement 
relating  to  them,  i.e.,  the  declaration  of  trust  contained 
in  the  charter,  is  not  to  be  disturbed. 

To  the  first  question — whether  upon  the  dissolution  of 
the  corporation  the  lands  granted  to  or  become  vested  in 
it  reverted  to  and  became  waste  lands  of  the  Crown — I 
answer  that  on  the  dissolution  of  the  corporation  the 
lands  reverted  to  the  Crown,  by  virtue  of  the  charter 
itself,  and  that  they  never  became  waste  lands  of  the 
Crown  after  being  granted  to  the  corporation. 

To  the  second  question— whether  uponthe  dissolution  of 
the  corporation  the  lands  granted  to  or  vested  in  it  reverted 
to  the  Crown,  upon  trust,  to  be  applied  and  disposed  of 
in  such  manner  as  to  the  Sovereign  appears  most  con- 
ducive to  the  maintenance  and  promotion  of  religion  and 
the  education  of  youth  in  the  colony — I  answer  that  on 
the  dissolution  of  the  corporation  the  lands  reverted  to 
the  Crown,  and  were  held  by  it  upon  the  trusts  mentioned 
in  the  question. 

{a)  17  Vic,  No.  41— schedule  (1)  of  18  and  19  Vic,  c  54. 
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1864.  To  the  third  question — whether  the  sum  of  £9,il9 

The  Attokney  Os.  4d.  formed  a  portion  of  the  consolidated  revenue  of 

Gbkkral      tjjg  colony,  or  was  held  by  the  Crown  in  trust — I  answer 

Baoar.       it  was  held  by  the  Crown  in  trust.    I  am  of  opinion  that 

the  verdict  ought  to  be  entered  for  the  defendant. 

Wise,  J.  My  learned  brothers  having  so  fully  stated 
the  facts,  it  is  unnecessary  for  me  to  repeat  them,  but  I 
will  proceed  at  once  to  the  questions  submitted  for  con- 
sideration. 

The  first  is — "  1.  Whether,  upon  the  dissolution  of 
the  corporation  of  the  trustees  of  the  clergy  and  school 
lands  in  the  colony  of  New  South  Wales,  the  lands 
granted  to  or  otherwise  vested  in  the  corporation  reverted 
to  and  became  Tvaste  lands  of  the  Crown  in  the  said 
colony." 

The  answer  to  this  question  depends  on  the  construction 
of  the  5th  and  6th  Victoria,  chapter  36. 

Prior  to  the  passing  of  this  Act,  the  Crown  had  the  sole 
power  of  dealing  with  the  lands  in  the  colony,  but  by  that 
Imperial  statute  the  **  waste  lands  of  the  Crown"  were  to 
be  conveyed  or  alienated  only  in  the  manner  and  subject 
to  the  regulations  prescribed  by  that  statute.  The  third 
section,  however,  excepted  from  the  operation  of  the  Act 
lands  required  for  certain  specified  public  purposes;  and 
the  20th  section  reserved  all  existing  promises  and 
engagements,  made  by  or  on  behalf  of  her  Majesty,  with 
respect  to  any  lands  in  the  colony. 

But  the  23rd  section  overrides  the  whole  Act,  because 
it  defines  the  lands  to  which  the  enactments  were  to 
apply;  and  by  it,  **  waste  lands"  (that  is  the  lands  that 
are  to  be  disposed  of  under  the  Act)  are  defined  to  be 
"any  lands  situate  therein  (in  the  colony),  and  which 
now  are,  or  shall  hereafter  be,  vested  in  her  Majesty,  her 
heirs  and  successors,  and  which  have  not  been  already 
granted,  or  lawfully  contracted  to  be  granted,  to  any 
person  or  persons,  in  fee  simple,  or  for  an  estate  of  free- 
hold, or  for  a  term  of  j^ears,  and  which  have  not  been 
dedicated  or  set  apart  for  some  public  use." 
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The  9tli  and  10th  Victoria,  chapter  104,  section  9,         1864. 
contains  the  same  definition.  The  attorvet 

Now,  at  the  time  of  the  clergy  and  school  lands  being  C^EHBRAL 
granted,  the  Crown  had  a  discretionary  power  of  dealing  Baoab. 
with  the  lands  in  the  colony,  unfettered  by  any  Act  of 
parliament ;  and,  although  it  is  clear,  that  during  the 
existence  of  the  corporation  their  funds  were  to  be  applied 
toreUgious  instruction  and  education  in  the  principles  of 
the  Church  of  England  (subject  to  the.  very  improbable 
state  of  circumstances  referred  to  in  the  38th clause),  yet 
the  36th  clause  reseiTed  a  limited  power  of  dissolution  to 
the  King  in  Council,  in  which  case  it  was  declared  **  that 
all  the  lands  which  may  be  granted  to  the  coi^poration 
shall  revert  and  become  absolutely  vested  in  the  Crown, 
subject  to  all  mortgages  and  contracts  for  the  sale  thereof 
lawfully  made  by  the  said  corporation,  to  be  held,  applied, 
and  disposed  of  in  such  manner  as  to  the  Crown  shall 
appear  most  conducive  to  the  maintenance  and  promotion 
of  religion  and  the  education  of  youth  in  the  said  colony." 
Such  dissolution  took* place  in  1833. 

If,  therefore,  the  above  clause  in  the  charter  constituted 
a  dedication  or  setting  apart  to  public  use,  no  lands  so 
vested  in  the  Crown  were  waste  lands  within  the  ireaning 
of  the  5th  and  6th  Victoria,  chapter  36. 

Now  a  devise  in  such  terms  as  these  would  be  a  good 
charitable  devise,  for  even  where  the  fund  was  devised  to 
be  applied  by  tmstees  according  to  their  discretion  for  the 
advancement  and  propagation  of  education  and  learning 
all  over  the  world,  it  was  decided  by  the  House  of  Lords 
to  be  a  good  charitable  bequest,  and  not  void  for  un- 
certainty; Whicker  v.  Hume  (a).  A  public  trust,  and  a 
charitable  trust,  may  be  considered  as  equivalent  ex- 
pressions— and  if  the  maintenance  and  promotion  of  re- 
ligion and  education  of  youth  in  a  colony  be  not  a  public 
use,  it  seems  to  me  impossible  to  specify  any  appropriation 
of  lands  which  could  be  so  described. 

The  argument  once  used,  but  not,  I  think,  relied  upon 
by  the  learned  Attorney  General  on  the  argument  before 
us,  that  the  words  public  use  in  the  28rd  section  must  be 
(a)  7  H.  L.,  C.  125  ;  28  L.  J.  Ch.  896. 
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1864.  construed  together  with  the  8rd  section,  and  can  only  in- 
Se  Attorney  clude  such  public  purposes  as  are  mentioned  in  that 
Gbkbral  section ,  seems  to  me  to  be  without  any  weight.  The  3rd 
Eagar.  section  excepts  out  of  the  operation  of  the  Act  lands  re- 
quired for  the  purposes  specified,  even  although  theymay 
be  waste  lands  within  the  23rd  section;*  but  the  23rd 
section  declares  that  lands  dedicated  and  set  apart  for 
some,  that  is,  for  any  public  use,  shall  not  be  waste  lands 
at  all — in  other  words,  shall  be  left  to  be  dealt  with  by 
the  Crown,  just  as  if  the  5th  and  6th  Victoria,  chapter 
86,  had  not  been  passed. 

I  am  clearly  of  opinion,  therefore,  that  the  answer  to 
the  first  question  must  be  that  whatever  lands  were 
granted  to  the  corporation,  did  revert  and  become  vested 
in  the  Crown  upon  its  dissolution.  I  do  not  say  they 
become  waste  lands,  because  that  term  did  not,  as  far  as 
I  am  aw^are  of,  acquire  any  specific  legal  meaning  before 
the  6th  and  6th  Victoria,  chapter  36 ;  and  as  the  disso- 
lution took  place  in  1833,  it  could  hardly  be  said  tliat  at 
that  time  they  became  waste  lands  of  the  Crown. 

The  second  question  is — "2.  Whether,  upon  the  dis- 
solution of  the  said  corporation,  the  lands  so  granted  or 
vested  reverted  to  the  Crown  upon  trust,  to  be  appUed 
and  disposed  of  in  such  manner  as  to  his  Majesty  and  to 
his  heirs  and  successors  should  appear  most  conducive  to 
the  maintenance  and  promotion  of  religion  and  the  edu- 
cation of  youth  of  the  said  colony." 

Much  that  has  been  already  said  bears  upon  this  ques- 
tion, which  I  do  not  doubt  must  be  answered  in  the 
affirmative.  Unless  it  is  impossible  for  the  Crown  to 
become  a  trustee,  the  words  of  the  36th  clause  of  the 
charter,  followed  by  the  continual  I'ecognition  that  the 
lands  were  appropriated  and  dedicated  to  the  support  of 
religion  and  education  in  the  colony , are  sufficient  to  fasten 
a  trust  upon  those  estates  that  reverted  to  the  Crown  at 
the  dissolution  of  the  corporation. 

I  am  not  aware  of  any  authority  to  the  eflFect  that  the 
Crown  cannot  be  a  trustee ;  and,  on  the  other  hand,  the 
uniform  statement,  as  I  believe,  of  text  writers  has  been 
that  the  character  of  the  Sovereign  is  not  incompatible 
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with  that  of  a  tinistee,  although  as  to  the  means  by  which         1864. 

the  trust  could  be  enforced  there  was  necessarily  con-  The  Attobnet 

siderable  difficulty,  according  to  the  ordinary  forms  of      Qknbr^i* 

law;  Spence  on  Equitable  Jurisprudence  (a),  Casberdy,         Eaqab. 

Attorney  General  (b) .   Probably  a  petition  of  right  might 

be  the  remedy,  for  to  use  the  words  of  Lord  Chief  Justice 

Denman,  delivering  the  judgment  in  Baron  De  Bode* 8 

case  (c),  "  There  is  an  unconquerable  repugnance  to  the 

suggestion  that  the  door  ought  to  be  closed  against  all 

redress  or  remedy  for  such  wrong ; "  and  see  also  the 

judgment  of  the  Court  of  Exchequer  Chamber  (d).     A 

trust,  indeed,  may  exist  for  some  purposes,  although  the 

cestui  que  trust  may  not  have  the  power  of  enforcing  it. 

Thus,  in  the  recent  case  of  Baroiv  v.  Wadkin  (e),  it  was 

held  that  by  reason  of  the  personal  incapacity  of  an  alien, 

he  could  not  take  the  benefit  of  a  devise  of  real  estate  in 

trust  for  him,  but  that  the  trust  was  to  be  executed  for 

the  benefit  of  the  Crown  to  the  exclusion  of  the  heirs-at- 

law.     And  in  the  course  of  a  very  elaborate  judgment 

delivered  by  the  Master  of  the  Rolls  the  following  passage 

occurs,  which  may  well  be  quoted  here  : — 

"It  is  said  that  the  Crown  comes  under  no  head  of 
equity,  and  that  it  cannot  enforce  any  equitable  right 
whatever.  This  would  appear  to  be  a  strange  proposition, 
if  it  be  law  laid  down  in  the  fullest  extent,  considering 
what  equity  professes  to  be,  and  what  it  really  is.  If  the 
Crown  be  neither  entitled  to  obtain  equity,  nor  required 
to  perform  it  (for  the  rights  and  obligations  in  such  a 
case  would  be  reciprocal) ,  it  would  seem  to  be  opposed  to 
those  principles  which  obtain  in  every  other  part  of  the 
law  and  jurisprudence  of  this  country." 

It  is  not  surprising  that  the  mode  of  enforcing  a  trust 
against  the  Crown  should  not  have  been  the  subject  of 
judicial  decision,  as  the  principle,  that  the  law  is  to  be 
obeyed  by  the  Crown  as  well  as  by  every  other  power  in 
the  8tate,has  been  too  long  recognised  as  the  foundation  of 
all  constitutional  government,  to  admit  of  a  doubt,  that  a 
trust  once  shown  to  exist  in  the  Crown,  would  be  executed 

(a)  Vol.  2,  p.  32.         \b)  6  Price  463.         (c)  8  Q.  B.  274. 

(d)  13  Q.  B.  384.  {e)  27  L.  J.  Ch.  129. 
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1864.         by  the  Crown  without  the  necessity  of  any  recourse  to 

The  Attorn  BY  l^g^l  machiueiy.     The  question,  however,  for  our  cou- 

Genbral       sideration,  is  only  whether  the  trust  exists,  not  the  mode 

Eaoar.        of  enforcing  it ;  and,  as  akeady  stated,  I  am  of  opinion 

that  it  does  exist,  according  to  the  terms  of  the  86th 

clause  of  the  charter  for  the  maintenance  and  promotion 

of  religion,  and  the  education  of  youth  in  the  colony.  It 

was,however,contended  by  the  learned  Attorney  General, 

that  the  5th  William  the  4th,  No.  11,  which  recites  that 

upon  the  dissolution  of  the  corporation  of  the  trustees  of 

the  clergy  and  school  lands,  all  the  lands  vested  in  the 

said  corporation  reverted  and  became  absolutel^nestedin 

his  Majesty,  showed  that  at  that  time  the  legislature 

considered  that  no  trust  existed. 

Without  minutely  examining  the  scope  and  provisions 
of  this  statute,  it  is  sufficient  to  say  that  **  a  mere  recital 
in  an  Act  of  parliament,  either  of  fact  or  law,  is  not  con- 
clusive, and  the  Court  is  always  at  liberty  to  consider  the 
fact  or  the  law  to  be  different  from  the  statement  in  the 
recital,"  Reg.  v.  InhaJAtants  of  Haughton  (a)  ;  or  as  is 
well  put  by  Mr.  Justice  Stoi-y,  '*  The  preamble  is 
properly  referred  to  when  doubts  or  ambiguities  arise 
upon  the  words  of  the  enacting  part.  The  preamble  can 
never  enlarge ;  it  cannot  confer  any  powers  per  «e.  Its 
trueoffice  istoexpound  powers  conferred,not  substantially 
to  create  them." 

The  second  question  must  therefore  be  answered  in  the 
affirmative. 

The  third  question  is — '*  3.  Whether  the  sum  of  three 
thousandfour  hundredand  nineteenpounds  and  fom-pence 
formed  a  portion  of  the  consolidated  revenue  of  the  said 
colon}',  or  was  held  by  the  Crown  in  trust?  " 

To  answer  this  question,  it  only  remains  for  me  to  con- 
sider the  effect  of  the  Constitution  Act,  18th  and  19th 
Victoria,  c.  64.  By  the  2nd  section  of  that  statute, 
the  disposal  of  wastelands  of  the  Crown  was  vested  in  the 
legislature  of  the  colony — subject,  however,  to  the  proviso 
that  nothing  in  that  statute  contained  **  should  affect  or 
be  construed  to  affect  any  contract,  or  to  prevent  the  ful- 

(a)  1  E.  &  a  r)16. 
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filment  of  any  promise  or  engagement  by  the  Crown  with         1864. 
respect  to  any  lands."  Now,  if  the  words  **  wastelands/'  The  Attornbit 
as  I  think  is  most  reasonable,  are  to  be  construed  to  have       G^llNERAL 
the  same  meaningin  this  statute  as  that  recognised  by  pre-        Baoak. 
vious  legislation,  it  follows  that  lands  upon  which  a  trust 
has  fastened  would  not  be  within  the  enacting  clause,  and 
such  lands  thereforewould  not  be  within  the  powers  vested 
in  tlie  legislature  of  the  colony  (a) .  And  even  if  the  words 
waste  lands  belonging  to  the  C'rown,  could  be  held  to  in- 
clude all  lands,  the  legal  estate  of  which  was  then  in  the 
Crown,  I  should  be  of  opinion  that  a  trust,  such  as  that 
created  by  the  36th  clause  of  the  charter,  would  be  a 
promise  or  engagement,  which  was  by  virtue  of  the  pro- 
viso just  mentioned,' to  remain  unaffected  by  the  18th 
and  19th  Victoria,  c.  54. 

I  am  further  of  opinion  that  the  47th  section  of  the 
Constitution  Act  (6),  by  which  all  territorial,  casual,  and 
other  revenues  of  the  Crown  (including  royalties),  from 
whatever  source  arising  within  the  colony,  were  made 
part  of  the  consolidated  revenue  fund,  does  not  include 
the  proceeds  of  the  church  and  school  lands.  Upon  the 
assumption,  that  they  were  dedicated  and  set  apart  for 
some  public  use,  either  as  a  trust  in  its  technical  meaning, 
or  by  virtue  of  a  promise  or  engagement  of  the  Crown, 
they  would  not  be  such  revenues  of  the  Crown  as  could 
have  been  given  up  in  return  for  a  civil  list,  because  they 
would  be  revenues  not  applicable  by  the  Crown  for  its 
own  benefit. 

Theexpression,indeed,in  the  50th  section,  "to  the  dis- 
posal of  which  (revenues)  the  Crown  may  be  entitled, 
either  absolutely  or  conditionally,  or  otherwise,  howso- 
ever," taken  by  themselves,  would  in  some  degree  favour 
the  argument  that  the  revenues  from  the  church  and 
school  lands  were  to  form  part  of  the  consolidated 
revenue ;  but  when  it  is  considered  that  the  47th  section, 
which  is  the  clause  which  expressly  enacts  what  shall  be 
comprised  in  the  consolidated  i:evenue,  does  not  use  the 

(a)  See  the  opinions  of  all  the  Judges  in  the  Canada  Reserves  Case, 
1  Barns'  Ecc.  L.  415  ;  and  Hansard's  Parliamentary  Debates,  vol.  51 
pages  1156-1158. 

(6)17  Vic,  No.  41. 
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1864.         words,  and  that  to  give  them  the  effect  contended  for 

Si7 Attorney  would  be  directly  at  variance  with  what  I  apprehend  to 

Gemeral       be  the  true  construction  of  the  2nd  section  of  the  Imperial 

Eaoar.        Act,  I  am  of  opinion  that  the  incidental  use  of  them  in 

the  60th  section  does  not  destroy  the  trust  character  of 

the  church  and  school  lands. 

Upon  the  argument,  the  Court  was  pressed  by  the 
Attorney  General  to  declare  the  exact  nature  of  the  trust, 
and  to  decide  whether  it  extended  to  any  other  body  than 
the  Chiu-ch  of  England,  But  this  question  is  not  sub- 
mitted to  us  by  the  case,  and  it  is  not  necessary  for  the 
decision.  The  Attorney  General  would  not  be  entitled 
to  judgment  in  his  favour,  unless  the  sum  of  money  in 
question  was  part  of  the  consolidated  fund;  and  as  the 
opinion  of  the  Court  is  that  it  is  not,  the  defendant  is 
entitled  to  the  judgment,  without  reference  to  the  par- 
ticular application  of  the  trust  money. 

The  effect  also  of  some  of  the  arguments  put  forward 
by  the  Attorney  General  would  depend  upon  questions  of 
fact  which  are  not  in  evidence  before  us,  as,  for  instance, 
that  a  trust  for  Roman  Catholics  could  not  be  supposed 
to  have  been  within  the  intention  of  the  Crown  prior  to 
the  Roman  Catholic  Relief  Act.  But  if,  as  I  beUeve  was 
the  case,  Roman  Catholic  chaplains  in  the  colony  were 
paid  by  the  state  before  that  Act  passed,  the  force  of  this 
argument  would  be  much  weakened,  if  not  destroyed.  It 
may  well  be  also  that  the  state  of  the  law  at  the  time  of 
the  dissolution  of  the  corporation  would  be  considered  to 
govern  the  trust,  just  as  it  was  held  after  the  passing  of 
some  of  the  Catholic  Relief  Acts,  that  a  legacy,  though 
unlawful  at  the  time  of  the  making  of  the  will  and  death 
of  the  testa  tor,could,after  the  passing  of  these  statutes,  be 
claimed  by  the  legatee  ;  Bradsliaio  v.  Tasker  (a). 

Moreover,  the  decisions  in  this  Court  of  Kifig  v.  The 
Bishop  of  Sydney,  and  the  Bishop  of  Cape  Town's  casein 
the  Privy  Council,  tend  to  show  that  there  would  have 
been  nothing  unlawful,  even  in  1826,  in  a  general  trust 
for  religion  and  education  in  the  colony,  the  benefit  of 
which  the  various  religious  bodies  might  partake. 

(a)  2  Myl.  &  K.  223. 
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The  decision  in  the  Canada  Reserves  casetumedupon  1864. 

the  meaning  of  the  words  "  Protestant  clergy  "  in  a  The  Attorfet 

statute,  and  therefore  had  no  bearing  upon  this  branch  of  C^■HmAL 

the  question.  Eagab. 

For  the  reasons  given,  therefore,  I  am  of  opinion  that 
the  defendant  is  entitled  to  the  judgment  of  the  Court. 


[Note  A.] 

No.  1. 

Copy  of  a  letter  from  their  Honors  the  Judges  of  the 
SupREifE  Court  to  His  Excellency  the  Governor. 

Sydney,  8  August,  1881. 

Sir, — We  have  to  acknowledge  the  honor  of  receiving  your  letter  of  the 
2nd  instant,  together  with  an  extract  of  additional  infttructions  received 
from  his  Majesty  by  your  Excellency,  under  date  30th  January,  1830,  with 
reference  to  the  corporation  of  trustees  of  clergy  and  school  lands  in  this 
colony,  requesting  our  opinion  whether  the  form  for  putting  an  end  to  and 
dissolving  the  corporation  must  indispensably  be  that  which  is  pointed  out 
in  the  letters  patent  of  the  9th  of  March,  1826,  establishing  the  same ;  and 
if  not,  whether  the  accompanying  additional  instructions,  revoking  and 
annulling  the  instructions  of  his  late  Majesty,  under  which  the  said  letters 
patent  were  issued,  are  sufficient  for  that  purpose,  and  for  resuming  the 
lands  gran€tsd  to  the  corporation  in  as  full  and  ample  a  manner  as  if  such 
letters  patent  had  never  been  issued. 

Upon  the  first  point  we  are  of  opinion  that,  although  his  Majesty  may,  in 
pursuance  of  the  power  reserved  to  the  Crown,  revoke  the  whole  of  the  pro- 
visions of  the  charter,  by  instructions  under  the  sign  manual,  and  thus 
reduce  the  corporation  to  a  nonentity  in  effect,  yet,  as  this  power  is  coupled 
with  that  of  establishing  other  provisions  in  their  stead,  and  as  there  is  a 
distinct  mode  pointed  out  by  the  charter  of  dissolving  the  corporation,  in 
legal  strictness  the  power  of  dissolving  and  putting  an  end  to  the  corporation 
can  be  duly  exercised  only  by  force  of  an  "order  to  be  issued  by  his 
Majesty  for  that  purpose  with  the  advice  of  the  Privy  Council ; "  and  as  we 
do  not  collect  from  your  Excellency's  letter  to  us,  that  the  last  clause  in  the 
extract  transmitted  for  our  perusal  from  additional  instructions  to  your 
Excellency  under  the  sign  manual,  dated  SOth  January,  1831,  is  founded 
ux>on  an  order  issued  by  his  Majesty  "with  the  advice  of  the  Privy 
Council,"  it  would  seem  that  the  instructions  for  dissolving  and  putting  an 
end  to  the  corporation  are  not  conformable  to  the  manner  in  which  the 
power  reserved  to  the  Crown  is  required  to  be  exercised  by  the  express  terms 
in  the  original  letters  patent  establishing  the  corporation. 

Upon  the  second  point  referred  to  us  we  are  of  opinion,  that  upon  the  dis- 
solution of  the  corporation  the  lands  granted  to  them  for  the  purposes  of  the 
trust  created  by  the  charter  will  not  revert  to  the  Crown  in  as  full  and 
ample  a  maimer  as  if  the  letters  patent  establishing  such  corporation  had 
not  been  issued ;  but  that  by  the  terms  of  the  thirty-sixth  section  of  the 
charter  all  such  lands  will  continue  liable  to  the  trusts  therein  particularly 
mentioned ;  and  if  it  be  intended  to  dispose  of  such  lands  in  any  other 
manner,  we  presume  that  it  will  be  necessary  to  resort  to  parliament,  or  to 

s— 3 
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1864.  HA  Act  of  the  local  legiBlature.    We  would  take  occasion  to  observe,  that  by 

a  local  ordinance  of  your  Excellency  in  Council,  passed  in  1826  (No.  4, 

fl^**^*"*^    Bee.  2),  the  lands  therein  mentioned  are  vested  in  the  trustees  of  the  clergy 
^         and  school  lands,  and  their  successors  for  ever ;  and  it  wiU  require  another 
H^a^p  Act  to  enable  the  Crown  to  resume  such  lands,  or  to  alter  the  trusts  for 

which  they  were  so  vested. — ^We  have,  <fcc., 

(Signed)        Francis  Fobbeb,  Chief  Justice. 
John  Stephen,  Justice. 
James  Dowxing,  Justice. 


No.  2. 

Question  submitted,  9  May,  1635,  by  Mr.  Burder  to  Sir 
W.  Follett,  and  his  opinion  thereon. 

Whether  the  clause  of  section  36,  providing  that  on  the  dissolution  of  the 
corporation  the  lands  held  by  it  shall  be  applied  and  disposed  of  in  sacb 
manner  as  shall  appear  to  his  Majesty  "  most  conducive  to  the  maintenance 
of  religion  and  the  education  of  youth  in  the  said  colony,"  are  to  be  inter- 
preted and  governed  by  the  declared  intention  of  his  late  Majesty  in  maldsfc 
a  reservation  of  those  lands,  and  to  be  taken  in  connection  with  tbe  same 
words  in  section  1  of  the  charter  as  well  as  with  the  instrument  granting  the 
lands,  and  so  must  be  interpreted  to  mean  religion  and  education  according 
to  the  discipline  and  principles  of  the  United  Church  of  England  and 
Ireland ;  or  whether  the  lands  which  have  now  reverted  to  his  Majesty  may 
be  legally  appropriated  to  maintain  and  promote  religion  and  education  in  a 
general  sense,  without  any  restriction  as  to  the  opinions  and  discipline  of  the 
particular  Church,  for  the  endowment  of  which  they  were  originally  set 
apart. 

Opinion. 

I  am  of  opinion  that  under  the  clause  in  question  his  Majesty  may  apply 
the  lands  in  such  manner  as  to  him  may  seem  most  conducive  to  the  main- 
tenance of  religion  and  the  education  of  youth  in  the  colony,  and  that  he  is 
not  necessarily  compelled  to  apply  them  in  the  same  manner  as  was  done 
by  his  late  Majesty,  or  to  confine  the  application  of  them  to  persons  con- 
nected with  the  Established  Church. 

Inner  Temple.  W.  W.  Follett. 

May  14,  1835. 


No.  3. 

Extract  from  i^etter  op  Secretary  of  State  for  the 
Colonies  to  Governor  Sir  George  Gipps. 

Downing-Btreet,  29  October,  1839. 
.  .  .  The  Attorney  (a)  and  Solicitor  General  (6)  have  reported  their  opinion, 
that  it  is  competent  to  the  Government  to  consider  in  what  way  the  prodnce 
of  the  lands  in  question  may  be  rendered  most  conducive  to  the  maintenance 
and  promotion  of  religion  and  education  of  youth  in  the  colony,  withoub 
reference  to  any  particular  Church,  and  that  the  measures  adopted  do  give 
sufficient  authority  to  enable  the  Government  so  to  appropriate  the  property 
in  question. 

They  further  state,  that  they  entirely  concur  with  the  colonial  Judges  in 
their  opinion,  that,  by  the  dissolution  of  the  corporation,  tlie  lands  revert  U> 

(n)  Sir  John  Camp1>rll,  afl^rwanls  Ijord  CampfttU. 
{fj)  Sir  liobert  Monsey  Itcl/e,  now  I^rd  Cranworth. 
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ihe  Crown,  not  "  in  as  full  and  ample  manner  as  if  the  charter  had  never 
existed,"  but  for  the  pnrpoBes  of  the  trust  declared  by  the  charter,  in  the 
erent  of  the  dissolution  of  the  corporation,  namely,  "  to  be  held,  applied,  and 
disposed  of  in  such  manner  as  to  us,  our  heirs  and  successors,  shall  appear 
most  conducive  to  the  maintenance  and  promotion  of  religion,  and  the  edu- 
cation oi  youth  in  the  said  colony." 

And  that  the  corporation,  while  it  existed  and  held  the  lands,  had  the 
power,  under  the  15th  section  of  the  charter,  of  selling  one-third  of  the 
lands ;  and  if  it  now  appears  to  the  Crown  to  be  most  conducive  to  the  ob- 
jects of  the  present  trust,  namely,  the  promotion  of  religion  and  education 
generally,  that  the  whole,  instead  of  a  part  only,  should  be  sold,  they  think 
there  is  nothing  whatever  to  prevent  such  an  exercise  of  discretion. 


1864. 

The  Attorhbt 
Qbnbral 

V. 

Bauar. 


No.  4. 


Opinion  op  J.  H.  Plunkett,  Esq.,  Attorney  General,  and 
W.  M.  Manning,  Esq.,  Solicitor  General. 

Attorney  General's  Office,  1  December,  1846. 
Sib, — ^With  reference  to  the  letter  of  the  agent  for  the  church  and  school 
lands,  dated  22nd  September,  1846,  respecting  the  leases  of  those  lands, 
which  letter  his  Excellency  the  Governor  was  pleased  to  refer  to  us  for  our 
report  thereon,  we  have  the  honor  to  state  that  we  have  carefully  examined 
ihe  letters  patent,  incorporating  "  the  trustees  of  the  clergy  and  school 
lands ;  "  copies  of  the  grants  to  that  corporation ;  the  Secretary  of  State's 
despatches  of  25th  May,  1829,  and  19th  June,  1830,  together  with  the  King's 
instructions  enclosed  in  the  latter  despatch,  for  altering  the  management  of 
the  affairs  of  the  corporation;  the  order  in  Council  revoking  the  above 
letters  patent;  and  the  colonial  Act  of  5  William  IV.,  No.  11;  and  the 
Imperial  Act  of  6  and  6  Vic,  cap.  86 ;  and  that  we  are  of  opinion  that  the 
lands  originally  granted  to  the  late  corporation,  and  resumed  by  the  Crown 
upon  its  dissolution,  are  not "  wastelands"  of  tlie  Crown  within  the  meaning 
of  the  Crown  Land  Sales  Act,  by  reason  of  their  having  been  "  dedicated 
and  set  apart  for  a  public  use,"  and  that  consequently  they  may  be  leased 
in  the  same  manner  as  previously  to  the  passing  of  that  Act. 
We  have,  &c., 

J.  H.  Plunkett,  Attorney  General. 
W.  M.  Manning,  Solicitor  General. 
The  Honorable  the  Colonial  Secretary. 


No.  5. 

Opinion  of  James  Martin,  Esq.,  Attorney  General,  and 
Alfred  P.  Lutwyche,  Esq.,  Solicitor  General. 
Attorney  General's  Office, 

Sydney,  2  October,  1856. 
SxB, — Referring  to  a  letter  addressed  from  your  office  on  the  26th 
February  last.  No.  178,  to  the  Crown  law  officers,  and  enclosing  the  copy  of 
a  letter,  dated  14th  of  February,  from  the  Acting  Auditor  General,  we  have 
the  honor  to  make  the  following  report  for  the  information  of  his  Excellency 
the  C3k>vemor  General : — 

1.  The  church  and  school  lands,  comprehending  nearly  450,000  acres, 
appeiyr  to  have  been  granted  to  a  corporation,  created  by  royal  charter  in 
1826,  in  order  "  to  make  provision  for  the  maintenance  of  religion  and  the 
education  of  youth  in  the  colony  of  New  South  Wales." 
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1864.  2.  In  1833  the  corporation  was  dissolved,  under  a  power  reserved  in  the 

charter,  by  an  order  in  Council  dated  on  the  4th  February  in  that  year. 

The  Attornbt       3.  On  the  6th  August,  1834,  an  Act  of  CouncU  (6  Will.  IV.,  No.  11)  was 
Gknxral         passed  for  regulating  the  affairs  of  the  late  corporation,  and  to  secoie  to 
J,  ^'  purchasers  their  titles  to  lands  purchased  by  them  from  the  said  corporation. 

The  preamble  of  that  Act  recites,  that  on  the  dissolution  of  the  corporation 
all  the  lands  vested  in  the  said  corporation  reverted  and  became  absolutely 
vested  in  the  Crown,  but  contains  no  provisions  for  carrying  out  the  trosts 
for  which  the  corporation  was  created. 

4.  Apparently,  however,  upon  the  ground  that  the  Crown,  although  it 
could  not  be  a  trustee  in  a  strictly  legal  sense  for  anyone,  was  yet  a  trustee 
in  public  policy  for  the  maintenance  of  religion  and  the  education  of  youth, 
the  Government  of  the  day  seems  to  have  considered  that  the  lands  in 
question  ought  to  be  reserved  for  those  objects. 

5.  No  systematic  plan  appears  to  have  been  adopted  to  form  (a)  to  advantage 
the  estate  until  1841,  when  a  scheme  was  approved  of  for  granting  leases  for 
seven,  fourteen,  and  twenty-one  years. 

6.  On  the  22nd  June,  1842,  an  Imperial  Act  (5  and  6  Vic,  cap.  36)  was 
passed  for  regulating  the  sale  of  waste  land  belonging  to  the  Crown  in  the 
Australian  colonies.  The  23rd  section  of  that  Act  defines  the  wordfl 
"  waste  lands"  to  mean  lands  "  which  now  are  or  shall  hereafter  be  vested  in 
Her  Majesty,  and  which  have  not  been  dedicated  or  set  apart  for  some 
public  use." 

7.  In  1843  the  scheme  of  granting  leases  for  terms  of  seven,  fourteen,  and 
twenty-one  years  was  abandoned,  upon  the  supposition  that  the  lands 
originally  granted  to  the  corporation  had,  by  its  dissolution,  become  abso- 
lutely vested  in  the  Crown,  and  that  consequently  they  were  "  waste  lands  " 
within  the  meaning  of  the  statute  last  referred  to. 

8.  The  matter  having  been  referred  to  the  law  officers,  the  late  Attorney 
and  Solicitor  General,  Mr.  Plunkett  and  Mr.  Manning^  on  1st  December, 
1846,  gave  a  joint  opinion  that  the  lands  in  question  were  not "  waste  lands" 
within  the  meaning  of  the  Act  5  and  6  Vic,  cap.  36,  upon  the  ground  that 
they  had  been  "  dedicated  and  set  apart  for  a  public  use." 

9.  We  reg^t  that  we  are  unable  to  concur  in  that  opinion.  We  think  that 
the  3rd  section  of  the  Act  cleurlj'  shews  what  the  Imperial  Parliament  con- 
templated by  lands  "  dedicated  and  set  apart  for  a  public  use."  That 
section  excepts  from  the  operation  of  the  Act  lands  required  for  public 
uses,  and  specifies  "  such  lands  as  may  be  required  for  public  roads  or  other 
internal  communications,  whether  by  land  or  water,  or  for  the  use  or  benefit 
of  the  aboriginal  inhabitants  of  the  country,  or  for  purposes  of  mOitaiy 
defence,  or  as  the  sites  of  places  of  public  worship,  schools,  or  other  pablic 
buildings,  or  as  places  for  the  interment  of  the  dead,  or  places  for  the  recrea- 
tion and  amusement  of  the  inhabitants  of  any  town  or  village,  or  as  the  sites 
of  public  quays  or  landing  places  on  the  sea  coast  or  shores  of  navigable 
streams,  or  for  any  other  purpose  of  public  safety,  convenience,  health,  or 
enjoyment." 

The  words  which  are  underlined  can  only  be  construed  according  to  the 
rules  laid  down  for  the  interpretation  of  statutes  to  be  purposes  of  the  same 
kind  as  those  previously  enumerated ;  and  we  are  of  opinion,  that  the  main* 
tenance  of  religion  and  the  education  of  youth  are  not  purposes  which  the 
Imperial  Parliament  had  in  view  by  that  section. 

10.  We  are  fortified  in  the  opinion  above  expressed,  by  observing  that  the 
late  Attorney  General,  Mr.  Manning,  in  a  memorandum  dated  17th  Jane 

{a)  Quart,  fami. 
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kst ,  Buggests  that  there  may  possibly  be  ground  for  dissent  from  the  opinion  1 864. 

of  Mr.  Flunkett  and  himself,  dated  Ist  December,  1846.  

11.  As  we  think  that  the  lands  in  question  were  absolutely  vested  in  the  The^  Attoehkt 
Crown  at  the  time  of  the  passing  of  the  Act  6  and  6  Vic,  cap.  86,  it  follows, 
that  all  revenue  derived  from  the  clergy  and  school  estates  forms  a  portion 
of  the  consolidated  revenue  fund,  which,  under  section  47  of  the  Constitution 
Act,  includes  all  territorial  revenues  of  the  Crown,  and  must  be  accounted 
for  to  the  legislature  of  the  colony. 

12.  We  are  of  opinion,  that  it  will  be  necessary  to  introduce  a  bill  into  the 
l^slature  to  carry  out,  in  a  legal  manner,  any  of  the  objects  to  which  the 
income  derived  from  the  lands  in  question  has  hitherto  been  applied. 

We  have,  &c., 

Jaiceb  Martin, 
Alfred  P.  Lutwyche. 
Tlie  Honorable  the  Colonial  Secretary. 


No.  6. 

Opinion  of  J.  B.  Darvall,  Esq.,  Solicitor  General. 

The  Church  and  school  lands  were  granted  by  the  Crown  to  a  corpo- 
ration, which  was  created  by  charter  on  the  9th  March,  1826,  and  called 
"  The  Trustees  of  the  Clergy  and  School  Lands  in  the  colony  of  New  South 
Wales,"  with  powers  to  hold,  let,  sell,  cultivate,  mortgage,  &c.,  &c. 

2.  By  the  36th  clause  of  this  charter  the  Crown  was  empowered  to  dis- 
solve the  corporation  if  it  should  seem  expedient,  and  therefore  the  land  was 
to  revert  to,  and  become  absolutely  vested  in,  the  Crown  (subject  to  existing 
contracts  or  mortgages,  d:c.,  &c.),"  to  be  held,  applied,  and  disposed  of  by 
the  Crown  in  such  a  manner  as  to  the  Crown  should  appear  most  conducive 
to  the  maintenance  and  promotion  of  religion  and  the  education  of  youth  in 
the  colony." 

3.  By  the  contemplated  exercise  of  this  power  the  charter  seems  to  me  to 
have  intended  the  destruction  of  the  corporation,  but  the  preservation  of  the 
trusts,  and  that  the  lands  should  vest  in  the  Crown,  not  as  absolute  owner, 
but  as  a  trustee  for  a  particular  purpose  consistently  with  the  original  dedi- 
cation of  the  land. 

4.  The  King  can,  1  apprehend,  be  a  trustee  of  lands,  although  he  cannot 
be  compelled  to  execute  the  trusts,  and  that,  by  the  due  exercise  of  the 
powers  in  the  charter,  the  land  would  vest  in  the  Crown  as  trustee. 

6.  On  the  1st  January,  1831,  under  a  power  in  the  charter  to  alter  the. 
management  of  the  estate,  commissioners  were  appointed  to  supersede  the 
trustees  in  the  management  of  the  lands,  which,  however,  still  remained 
vested  in  the  trustees.     1  assume  that  the  commissioners  acted. 

6.  On  the  4th  February,  1833,  the  power  of  dissolution  was  exercised,  and 
the  corporation  was  dissolved  in  terms  of  the  charter  provisions,  which  did 
not  go  to  the  abolition  of  the  trust.  By  this  dissolution  the  lands  vested  in 
the  Crown,  not,  in  my  judgment,  as  dbsolute  owner,  but  as  trustee — and  the 
land  remained,  I  think,  subject  to  the  trusts  before  alluded  to. 

7.  On  the  5th  August,  1834,  the  6th  and  6th  Will.  IV.,  No.  11,  was 
passed  inter  alia  to  regulate  the  affairs  of  the  late  corporation,  the  recital  of 
that  Act  shews  that  the  intention  of  the  legislature  was  to  enable  the 
Governor  justly  to  carry  out  the  then  existing  contracts  of  the  corporation, 
and  only  recites  so  much  of  the  effect  of  the  dissolution  as  is  relevant  to  that 
object.  The  Act  then  proceeds  to  vest  in  the  Crown  all  debts,  mortgages, 
stock,  &c.,  of  the  corporation  which  had  not  so  vested  by  the  operation  of 
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the  order  in  Council  dissolying  the  corporation,  and  although  the  words  naed 
in  the  Act  might  be  large  enough  to  include  the  lands  of  the  corporation 
which  had  already  vested  in  the  Crown,  and  although  the  words  in  the  Aet 
seem  to  declare  that  stock,  debts,  mortgages,  &c.,  had  already  vested  in  the 
Crowi^  which  I  think  had  not  before  the  Act  so  vested,  still  the  Act  doei 
not  seem  to  me  to  affect  the  lands  granted  to  the  corporation,  because  they 
had  already  vested  in  the  Crown,  and  I  think  the  legislature  only  intended 
to  do  what  was  necessary,  viz.,  to  vest  in  the  Crown,  stock,  mortgages,  dte^ 
which  had  not  by  the  operation  of  the  dissolution  vested  in  the  Crown.  I 
think,  therefore,  that  this  Act  did  not  disturb  the  trusteeship  of  the  Crown 
which  was  previously  created,  but  only  cast  additional  duties  on  the  Crown, 
and  transferred  to  it  additional  property. 

8.  On  the  22nd  June,  1842,  the  6th  and  6th  Vic,  cap.  36,  was  passed,  for 
regulating  the  sale  of  the  waste  lands  of  the  Crown.  The  3rd  section  of  this 
Act  gives  a  certain  prospective  power  of  reserving  Isjids  for  certain  purposes, 
"or  for  any  other  purposes  of  public  safety,  convenience,  health,  or 
enjoyment." 

9.  The  23rd  section  defines  waste  lands  to  be  *'  lands  vested  in  the  Crown  " 
(that  is,  absolutely  vested  and  not  held  in  trust),  and  which  had  not  been 
already  granted,  or  lawfully  granted  to  any  person  or  persons  in  fee  simple 
or  for  an  estate  of  freehold,  or  for  a  term  of  years,  and  which  had  not  been 
dedicated  or  set  apart  for  any  public  use. 

10.  If  the  lands  in  question  had  been  waste  lands,  I  should  think  that  the 
reserving  power  in  sect.  8  would  not  justify  their  reservation  as  church  and 
school  lands ;  but  to  bring  the  lands  within  the  operation  of  that  Act,  or  of 
the  Constitution  Act,  they  must  be  waste  lands. 

I  think  they  are  not  waste  lands,  and  that  even  if  they  do  not  fall  within 
the  description  of  lands  which  have  been  already  granted,  still  they  have 
been  set  apart  for  a  public  use,  and  for  that  use  are  now  held  by  the  Crown 
in  trust. 

11.  The  term  public  use  is  not,  in  my  opinion,  to  be  limited  to  the  class  of 
cases  defined  by  the  3rd  section.  It  follows,  therefore,  that  in  my  opinion 
the  moneys  and  lands  are  not  a  part  of  the  consolidated  revenue  of  the 
colony. 

J.  B.  Dabvall,  Solicitor  General. 
17  December,  1866. 


No.  7. 
Opinion  of  W.  M.  Manning,  Esq.,  Attorney  General. 

I  entirely  concur  in  the  opinion  given  by  the  Solicitor  General  (Mr. 
Darvall)j  which  confirms,  as  will  be  seen,  that  given  by  the  late  Attorney 
General,  Mr.  Plunkettj  &nd  myself,  as  Solicitor  General,  on  6th  December, 
1846,  and  is  opposed  to  that  lately  given  by  Mr.  Martin  and  Mr.  Lutwyche, 
whilst  Attorney  and  Solicitor  General. 

2.  iQpon  minute  examination  of  the  documents  and  Acts  of  Conncil 
bearing  upon  the  question  many  further  arguments  suggest  themselves, 
which  support  the  result  at  which  he  has  arrived ;  of  these  I  will  only 
mention  the  following : — 

The  Act  of  6  Will.  lY.,  instead  of  declaring  that  the  lands  and  other 
property  of  the  late  corporation  shall  be  dealt  with  as  ordinary  lands  and 
property  of  the  Crown,  makes  special  provisions  for  tlieir  management  by 
the  Governor  and  by  an  agent  to  be  appointed  expressly  for  that  purpose. 
This  implies  that  these  lauds  and  property  were  not  to  be  regarded  as  being 
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identical  in  tenure  and  destination  with  the  lands  and  property  absolutely  1864. 

Tested  in  the  Crown  for  general  public  uses.    The  provisions  in  question • 

even  go  the  length  of  giving  to  the  agent  the  powers  of  a  bailiff  for  pre-   ^^  AnoRHST 

Tenting  intrusion,  &c.,  "  in  respect  of  lands  of  the  said  corporation  which         wBHBRAL 

•re  now  vested  in  her  Majesty ; "  although  the  legislature  had  in  the  im-  HAOAa. 

mediately  preceding  year  provided  "  for  the  protection  of  the '  Crown  lands ' 

of  the  colony/'  by  authorizing  the  appointment  of  commissioners,  and  giving 

to  such  commissioners  powers  in  respect  of  Crown  landSy  precisely  similar 

to  those  so  given  to  the  agent  of  the  church  and  school  lands.    Had  the 

lands  been  regarded  as  "  Crown  lands  "  in  the  general  sense  of  the  term,  the 

legislature  would  have  left  them,  in  common  with  other  lands,  to  the  pro« 

taction  of  the  commissioners.    It  is  also  to  be  observed  that,  although  the 

term  "  Crown  lands  "  had  a  known  and  recognised  meaning,  and  had  been 

adopted  by  the  legislature  in  the  Act  4  Will.  IV.,  No.  10,  it  is  entirely 

avoided  in  the  Act  for  regulating  the  affairs  of  the  corporation. 

W.  M.  Manning,  Attorney  General. 
17  December,  1856. 


No.  8. 
Opinion  of  Edwabd  Wise,  Esq.,  Solicitor  General. 

I  haVe  perused  the  several  opinions  herein,  and  I  agree  with  Messrs. 
Plunkett^  Manning^  and  Darvall^  that  the  lands  in  question  are  not  waste 
lands  within  the  5th  and  6th  Vic,  cap.  36. 

Had  the  question  been  put,  prior  to  that  Act, — Are  these  lands  dedicated 
and  set  apart  for  some  public  use  ?  I  cannot  doubt  that  the  answer  would 
have  been  in  the  affirmative ;  and,  if  so,  what  is  there  in  that  Act  to  alter 
their  character?  The  definition  in  section  23  is  altogether  independent  of 
the  powers  given  by  section  2  to  dispose  of  waste  lands  otlierwise  than  by 
sale  in  future ;  and  I  do  not  think  that  the  powers  given  by  section  2  can 
limit  the  wider  meaning  of  the  words  in  the  23rd  section. 

This  opinion  is  supported,  I  think,  by  the  5th  and  6th  Vic,  cap.  86, 
flection  20,  which  enacts,  "  that  nothing  therein  contained  shall  affect  or  be 
construed  to  affect  any  contract,  or  to  prevent  the  fulfilment  of  any  promise 
or  engagement  made  by  or  on  behalf  of  her  Majesty  with  respect  to  any 
lands  situate  in  any  of  the  said  colonies,  in  cases  where  such  contracts, 
promises,  or  engagements  shall  have  been  lawfully  made  before  the  time  at 
which  this  Act  shall  take  effect  in  any  such  colony." 

Now  the  original  charter  provided,  "  that  the  lands  which  should  revert  to 
the  Crown,  should  be  held,  applied,  and  disposed  of  by  the  Crown  in  such 
manner  as  to  the  Crown  should  appear  most  conducive  to  the  maintenance 
and  promotion  of  religion  and  the  education  of  youth  in  the  colony."  It 
might,  therefore,  be  held,  without  any  strained  construction,  that  there  was 
a  promise  or  engagement  with  respect  to  church  and  school  lands,  which 
would  exclude  them  from  the  operation  of  the  Act. 

A  further  argument  in  support  of  this  view  is,  I  think,  derived  from  the 
circniQstance  that  the  Orphan  School  estates  were,  by  virtue  of  the  7th 
Oeoige  rV.,  No.  4,  vested  in  the  corporation  (clergy  and  school  trustees)  at 
the  time  of  its  dissolution.  And,  if  the  words  waste  lands  include  the  latter, 
it  would  necessarily  follow  that  they  would  include  the  former,  which  would 
be  such  an  act  of  gross  injustice,  that  nothing  but  the  clearest  enactment 
could  legalize. 
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1864.  On  the  whole,  therefore,  my  opinion  is,  that  the  church  and  school  lands 

are  not  "  waste  lands  "  within  the  6th  and  6th  Vic,  cap.  36. 

The  Amornbt  p,  ^^^^.^  Solicitor  General. 

"  7  July,  1857. 


V. 

Baoab. 


No.  9. 
Opinion  of  Mr.  Solicitor  General  Lutwyche. 

1.  I  have  perused,  with  the  attention  which  the  importance  of  the  subject 
demands,  the  several  opinions  of  Messrs.  Darvally  Manning,  and  Wi^^cta 
this  matter ;  but,  with  all  the  respect  which  I  entertain  for  the  legal  attain- 
ments and  abilities  of  those  gentlemen,  I  am  bound  to  say  that  their  reason- 
ing has  failed  to  convince  me  that  the  clergy  and  school  estates  are  not 
waste  lands  of  the  Crown,  and  that  I,  therefore,  still  adhere  to  the  opinion 
given  by  the  present  Attorney  General  and  myself  on  the  2nd  of  October, 
1866. 

2.  Mr.  DarvalVa  opinion  appears  to  be  chiefly  based  upon  the  assumption 
that  a  trust  and  power  are,  if  not  absolutely  identical,  so  closely  allied  as  to 
be  convertible  terms.  I  apprehend,  however,  that  they  are  essentially  dis- 
tinct, and  that  a  Court  of  Equity  could  not  as  against  a  corporation — ^much 
less  as  against  the  Crown — enforce  any  particular  mode  of  dealing  with  the 
lands  in  question  under  provisions  similar  to  those  of  the  36th  clause  of  the 
charter.  By  the  terms  of  that  clause  it  was  stipulated  that  if  the  Crown 
thought  fit  the  corporation  should  be  dissolved,  and  that  thereupon  the  land 
should  revert  to  and  become  absolutely  vested  in  the  Crown  (subject  to 
existing  contracts  or  mortgages),  to  be  held,  applied,  and  disposed  of  by  the 
Crown  in  such  manner  as  to  the  Crown  should  appear  most  conducive  to 
the  maintenance  and  promotion  of  religion  and  the  education  of  youth  in  the 
colony.  Such  a  clause  did  not  define  and  create  a  trust  In  its  legal  sense, 
which  is  the  only  sense  in  which  jurists  can  deal  with  it,  but  conferred  a  dis- 
cretionary power,  the  exercise  of  which  no  one  could  ever  have  called  in 
question,  even  if  it  had  been  exerted  to  effect  objects  very  remote  indeed 
from  the  maintenance  and  promotion  of  religion  and  the  education  of  youth 
in  the  colony. 

3.  The  instances  in  which  the  Queen  may  be  a  trustee  of  lands,  though 
even  then  she  would  not  be  compellable  to  execute  the  trusts,  seem  to  be 
confined  to  cases  in  which  she  takes  land  derivatively,  as  by  descent,  or  by 
forfeiture  from  a  trustee.  She  is  also  considered  to  be  a  quaiti  trustee  in  the 
case  of  a  lunatic.  But  the  general  rule  of  law  is,  that  the  Crown  cannot  be 
a  trustee  for  anyone,  and  I  think  that  this  rule  applies  with  peculiar  force 
to  lands  which  revert  to  the  Crown  on  the  dissolution  of  a  corporation, 
because  it  has  failed  to  carry  out  the  objects  for  which  it  was  created. 

4.  1  think  that  the  3rd  and  the  23rd  clauses  of  the  Act  6  and  6  Vic,  cap. 
86,  must  be  read  and  construed  together  in  order  to  give  effect  to  the  other 
portions  of  the  Act.  The  preamble  recites  the  expediency  of  establishing 
an  uniform  system  of  disposing  of  the  waste  lands  of  the  Crown.  The 
second  section  enacts  that  no  such  lands  shall  be  alienated  except  by  sale, 
and  the  third  section  proceeds  to  except  from  the  operation  of  the  preceding 
clause  lands  required  for  public  uses.  Among  these  it  specifies  sites  of 
places  of  public  worship  or  schools,  and  by  that  very  specification  excludes, 
in  accordance  with  a  well  known  rule  of  construction,  lands  which  may  be 
required  as  an  endowment  for  such  places  of  public  worship  or  schools, 
when  built.  The  words  "  set  apart  for  some  public  use  "  in  the  interpretation 
clause  appear  to  be  a  compendious  form  of  expressing  the  public  uses  enn* 
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merated  in  the  8rd  section,  for  altliough  the  operation  of  that  section  is  pros-  1 864. 

pective,  while  the  23id  section  is  retrospective  in  its  effect,!  shall  be  slow 


to  believe  that  the  Imperial  Legislature  meant  to  open  up  so  wide  a  field  for   The  AwoBHSY 
Utigation  as  the  larger  construction,  which  Mr.  Darvall  has  contended  for,         WBn«aAL 
would  present.    It  would  be  very  difficult  indeed  to  say  what  "  some  public  BAOAa* 

use  "  would  not  include. 

5.  The  Act  5  Wm.  IV.,  No.  11,  bears  entirely  upon  matters  arising  out  of 
the  dealings  of  the  lately  dissolved  corporation,  with  the  exception  of  the 
clauses  relating  to  tlie  agent's  authority ;  and,  I  think,  that  very  little 
weight  is  due  to  the  argument  derived  from  his  separate  appointment.  That 
might  have  been  determined  on  simply  as  an  administrative  arrangement. 

6.  The  dOth  section  of  the  Act  5  and  6  Vic,  c.  36,  does  not  seem  to  me  to 
touch  the  present  question.  To  or  with  whom  has  any  promise,  contract,  or 
engagement  been  mode  or  entered  into  since  the  dissolution  of  the  corpo- 
ration ?  Doubtless  a  general  impression  and  understanding  prevailed  that 
the  revenues  of  the  church  and  school  estates  would  be  applied  for  religious 
and  educational  purposes ;  but  the  question  is,  whether  a  legal  promise  has 
been  given  by  the  Crown,  since  the  corporation  was  dissolved,  to  apply  the 
revenues  exclusively  to  those  purposes.  It  has  dealt  with  them  in  that 
manner,  but  there  is  no  evidence  of  a  formal  engagement  to  that  effect. 

7.  Upon  the  whole,  therefore,  I  am  of  opinion  that,  upon  the  dissolution 
of  the  corporation,  the  church  and  school  estates  vested  absolutely  in  the 
Crown;  that,  at  the  time  of  the  passing  of  the  Act  5 and 6  Vic.,c.  36,  these 
lands  had  neither  been  granted  nor  contracted  to  be  granted  to  any  person, 
and  had  not  been  set  apart  for  any  public  use ;  that  they  were  consequently 
then  waste  lands  of  the  Crown ;  that  as  such  they  could  only  have  been  since 
legally  alienated  by  way  of  sale,  or  by  grant  for  some  of  the  public  uses 
specified  in  the  Srd  section  of  that  Act ;  and  that  all  revenue  derivable 
therefrom  forms  a  portion,  under  the  existing  Constitution  Act,  of  the  con- 
solidated revenue  fund. 

Alfred  P.  Lutwyche,  Solicitor  General. 
16  November,  1867. 


No.   10. 
The  Law  Officers  of  the  Crown  to  the  Duke  of  Newcastle. 

Temple,  17th  January,  1862. 

My  Lord  Duke, — ^We  w^ere  honored  with  your  Grace's  commands, 
signified  in  Sir  Frederick  Bogers'  letter  of  the  3rd  instant,  in  which  he 
stated  that  he  was  directed  by  you  to  enclose  the  copy  of  a  despatch  which 
had  been  received  from  the  Governor  of  New  South  Wales,  relating  to  the 
treatment  of  certain  lands  formerly  belonging  to  the  "  Church  and  School 
Estates  Corporation  "  (with  its  enclosures),  and  to  request  that  we  would 
furnish  you  with  our  opinion  on  certain  questions  of  law  on  which  it  was 
expedient  that  the  Governor  should  receive  instructions. 

That  by  a  charter  of  9th  March,  1826,  under  the  seal  of  the  colony  of 
New  South  Wales,  a  corporation  of  an  exclusively  Church  of  England 
character  was  established,  under  the  title  of  "  Tlie  Trustees  of  the  Clergy  and 
School  Lands  in  New  South  Wales." 

That  it  contained  the  following  clause : — "  XXXVI.  And  we  do  further 
will  and  ordain  that  it  shall  be  lawful  for  us,  our  heirs  and  successors,  by  an 
order  to  be  issued  by  us  for  that  purpose,  with  the  advice  of  our  or  their 
Privy  Council,  to  dissolve  and  put  an  end  to  the  said  corporation,  in  case  it 
shall  appear  to  us,  our  heirs  and  successors,  with  the  advice  aforesaid, 
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1864.  expedient  bo  to  do ;  and  thezeopon  all  the  lands  which  may  by  as,  oar  heizs 
and  Buoceaaora/be  granted  to  the  eaid  corporation,  shall  revert  and  become 


Tho  ATTORiriT    absolately  Tested  in  ub  or  them,  to  be  held,  applied,  and  disposed  of  in  such 
wiNB&AL        manner  as  to  as,  our  heirs  and  sacoessors,  shall  appear  most  condacive  to 
H^^*^^  the  maintenance  and  promotion  of  religion  and  the  edacation  of  youth  in 

the  said  colony." 

That  to  this  corporation  some  hundred  thousand  acres  of  land  appeared  to 
have  been  granted  at  different  times,  but  on  the  4th  February,  18S3,  it  was 
dissolved,  ajid  those  lands  accordingly  reverted  to  the  Crown,  subject  to  the 
understanding,  pledge,  or  trust,  embodied  in  the  concluding  words  of  the 
above  quoted  article  of  the  charter. 

That  a  local  Act  (5th  Wm.  IV.,  No.  11)  was  passed  on  the  5th  August, 
1884,  to  remove  some  difficulties  in  transferring  the  corporation  property  to 
the  Crown,  which  Act,  among  other  things,  authorized  the  Grovemor  (sec.  6) 
to  grant,  sell,  or  dispose  of  the  lands  granted  to  the  corporation,  provided 
that  the  purchase  money  was  paid  to  an  agent  to  be  appointed  by  him  for 
managing  the  property.  The  property  was  afterwards  dealt  with  under 
that  Act,  as  applicable  to  the  general  support  of  religion  and  education, 
though  that  object  was  not  alluded  to  in  the  Act.  That,  in  1841,  a  system 
was  adopted  of  letting  out  the  lands  for  seven,  fourteen,  or  twenty-one 
years,  the  object  evidently  being  to  secure  some  present  revenue,  without 
losing  the  gains  ultimately  derivable  from  the  necessary  increase  in  the  fee 
simple  value  of  the  lands. 

That  in  1842,  the  Imperial  Land  Sales  Act,  5  and  6  Vic,  c.  36,  was 
passed,  providing  (s.  2)  that  all  waste  lands  should  be  dealt  with  by^'ayof 
sale,  reserving,  however  (s.  3),  to  the  Crown  the  power  of  disposing  of  such 
lands,  otherwise  than  by  sale,  for  various  specified  purposes,  and  in  general 
for  any  purpose  "of  public  safety,  convenience, health,  or  enjoyment," and 
"  saving  existing  promises,  engagements,  and  contracts."    Section  20. 

That  waste  lands  were  defined  to  mean  (s.  23)  lands  vested  in  the  Crown 
which  had  "  not  been  already  granted  to  any  person  or  persons  in  fee  simple, 
or  for  an  estate  of  freehold,  or  for  a  term  of  years,  and  which  have  not  been 
dedicated  and  set  apart  for  some  public  use." 

That  finally,  by  the  Act  18  and  19  Vic,  c  54,  s.  2,  subject  to  the  same 
provision  as  to  "  contracts,  promises,  and  engagements,"  the  disposal  of 
waste  lands  of  the  Crown  in  New  South  Wales  wam  transferred  to  the 
colonial  legislature. 

That  it  was  alleged  that  the  lands,  as  at  present  managed,  interfered  with 
the  progress  of  settlement,  and  the  Assembly  claimed  that  they  should  be 
treated  as  part  of  the  "  waste  lands  of  the  Croi\'n  "  transferred  to  thelegifi* 
lature  by  the  Act  18  and  19  Vic,  and  discharged  from  the  obligation  to 
perform  any  trust. 

That  Messrs.  Martin  and  Lutwyche,  the  colonial  Attorney  and  Solicitor 
General  in  1856,  held,  and  were  followed  by  a  majority  of  the  Legislative 
Assembly  in  holding,  that  the  church  and  school  lands  were  simply  **  waste 
lands  of  the  Crown,"  and  tliat  the  leases  under  which  they  were  then  occu- 
pied (or  at  least  those  granted  subsequently  to  the  Land  Sales  Act,  which 
prohibited  the  leasing  of  waste  lands),  were  illegal,  and  that  the  Executive 
Government  had  no  power,  without  a  fresh  Act  of  the  local  parliament,  to 
apply  their  proceeds  to  the  purposes  of  the  alleged  trust. 

That,  on  the  other  hand,  the  English  law  officers  in  the  time  of  Lord 
Bussell, — almost  the  whole  of  the  Legislative  Council, — a  respectable 
minority  of  the  Assembly, — four  colonial  law  officers,  Messrs.  PlunkeH^ 
Manning  (now  Sir  Wm.  Manuiitg)^  Darvally  and  Wise,  and  some  of  the 
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present  ministry,— ooncurred  in  holding  that  the  lands  were  not  waste  lands,  1 864. 

and  were  properly  administered  under  the  existing  law.  

That  the  opinions  of  the  colonial  law  officers  would  be  found  in  the    The  Attorhit 
colonial  parliamentary  paper  of  22nd  May,  1860. 

That  it  seemed  probable  that  the  House  of  Assembly,  being  one  of  the  Baoar, 

branches  of  the  legislature  constituted  under  18  and  19  Vic,  cap.  64,  would 
pass  resolutions  declaring  those  lands  to  be  "waste  lands,"  and  directing 
them  to  be  treated  as  such. 

That,  under  these  circumstances,  your  Grace  was  desirous  of  obtaining 
onr  opinion  on  the  following  points : — 

(1.)  Are  the  lands  which  formerly  belonged  to  the  church  and  school 
corporation,  and  on  the  dissolution  of  that  body  vested  in  the 
Crown,  a  portion  of  the  waste  lands  of  the  Crown  transferred  to  the 
legislature  of  New  South  WaJes  by  the  Imperial  Act  18  and  19 
Vic,  cap.  54  ? 
(2.)  What  steps  could  be  taken  to  obtain  the  judgment  of  a  Court  of 

law  upon  this  question  ? 
(3.)  Supposing  these  lands  to  be  waste  lands,  what  is  the  effect  on 
existing  leases  or  alienations  heretofore  made  under  the  local  Act 
6Wm.  4,  ell? 

That,  having  reference  on  the  one  hand  to  the  claims  of  the  Colonial 
Treasury  (if  any)  on  those  lands,  and  on  the  other  to  the  rights  of  the  ex- 
isting lessees  or  grantees,  to  the  nature  of  the  trust  (if  any)  imposed  on  the 
Crown  by  the  86th  clause  of  the  charter,  to  the  equitable  interests  (if  any) 
of  the  institutions  which  benefitted  by  that  trust,  and  to  the  circumstance 
that  by  the  local  Act  the  management  of  the  lands  was  conferred  on  the 
Governor  without  the  concurrence  of  his  Executive  Council  (or  ministry) — 
your  Grace  would  be  further  glad  to  know  whether  the  Governor  or  those 
acting  under  his  authority  would  be  liable  to  any  legal  consequences  if, 
after  a  resolution  of  the  House  of  Assembly  declaring  those  lands  to  be 
waste  lands  of  the  Crown,  he  proceeded,  with  or  without  the  advice  of  his 
Government,  either  on  the  one  hand  to  deal  with  the  lands  as  they  were  then 
dealt  with,  or  to  treat  them  as  waste  lands  (paying  the  proceeds  to  the 
proper  Colonial  Department,  for  the  use  of  the  Colonial  Treasury),  or  to 
impound  the  annual  receipts  and  stay  the  issue  of  further  leases  or  grants 
until  the  question  should  be  settled  by  an  Act  of  the  Legislature,  or  a  de- 
cision of  a  Court  of  law  ? 

And  generally,  what  course  would  we  advise  the  Governor  to  pursue  on 
the  passing  of  such  a  resolution  ? 

In  obedience  to  your  Grace's  commands,  we  have  taken  this  matte"^  into 
consideration,  and  have  the  honor  to  report — 

Thuty  we  are  of  opinion  that  the  lands  which  formerly  belonged  to  the 
church  and  school  corporation  ^o  not  constitute  a  portion  of  the  waste  lands 
of  the  Crown,  transferred  to  the  legislature  of  New  South  Wales  by  the 
Imperial  Act  18  and  19  Vic,  cap.  54. 

The  waste  lands  of  the  Crown  transferred  by  that  Act  are,  in  our  opinion, 
the  same  which  are  defined  by  the  23rd  section  of  the  prior  Act  5  and  6 
Vic,  cap.  36.  That  definition  excludes  all  lands  which,  before  the  22nd 
June,  1842,  had  been  *'  dedicated  and  set  apart  for  some  public  use."  And 
we  conceive  the  real  question  in  this  case  to  be,  whether  the  lands  in 
question  had  been,  in  fact,  dedicated  and  set  apart  for  any  public  use  before 
that  date  ? 

We  cannot  agree  with  the  suggestion  made  by  Messrs.  Martin  and 
Lutivyche,  that  the  words  "  some  public  use,"  in  this  section,  ought  to  be 
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1864.  constmed  with  reference  to  the  8rd  section  of  the  same  Act ;  so  as  to  exclude 

all  public  purposes  not  ejusdem  generis  with  those  mentioned  in  that  section. 

^^^*'0^J'*^    The  general  expression,  "  some  "  (or  any)  **  public  use,"  does  not  occur  stall 

\iVSVRAL        ^  ^g  gj^  section ;  and  there  is  nothing  to  limit  its  generality  in  the  23rd, 

EAflAiL  where  it  does  occur.  The  fact  that  there  were  already  lands  of  large  extent 

dedicated  to  the  general  purposes  of  religion  and  education,  might  very 

possibly  be  itself  a  reason  for  not  taking  power  to  make  any  provision  for 

the  same  purposes. 

The  material  facts  are,  that  by  the  charter  of  1826  the  lands  in  question 
had  been  dedicated  to  particular  public  uses,  subject  to  a  power  reserred, 
not  to  the  Crown  simpHciter^  but  to  the  King  in  Council,  to  dissolve  the 
corporation,  and  revest  the  lands  in  the  Crown,  "  to  be  held,  applied,  and 
disposed  of,  in  such  mamier  as  should  appear  most  conducive  to  the  mainte- 
nance and  promotion  of  religion  and  the  education  of  youth  in  the  colony." 
This  power  was  exercised  in  1883;  and,  under  various  orders  of  the  Crown, 
signified  to  successive  Governors  in  the  usual  manner  between  that  date  and 
the  passing  of  the  Act  of  1842,  the  appropriation  and  dedication  of  these 
lands,  and  their  proceeds,  to  the  purposes  of  religion  and  education  in  the 
colony,  was  uniformly  recognized  and  acted  upon ;  and  continued  so  to  be 
when  the  Act  of  1842  passed. 

We  cannot,  under  these  circumstances,  hesitate  to  express  our  entire 
agreement  with  the  opinions  given  by  the  colonial  Judges  in  1831 ;  by  the 
English  law  officers  in  1839 ;  and  by  all  the  colonial  law  officers,  except 
Messrs.  Martin  and  Lutwychey  since  1642;  to  the  effect  that  these  lands 
were,  on  the  22nd  June,  1842,  already"  dedicated  and  set  apart  for  a  public 
use  ; "  and  were,  therefore,  not  within  the  definition  of  waste  lands  of  the 
Crown  contained  in  the  section  above  referred  to. 

We  think  it  proper  to  add  (with  reference  to  some  other  points  su^ested 
by  the  report  of  tlie  Select  Conmiittee  of  the  Legislative  Assembly  of  New 
South  Wales,  dated  the  24th  April,  1866),  that  we  entertain  no  doubt  of  the 
legal  validity  of  the  charter  of  1826,  and  of  the  order  in  Comicil  of  1833, 
founded  thereon;  and  that  we  cannot  adopt  the  construction  of  the  50th 
section  of  the  New  South  Wales  Government  Act  (18  and  19  Vic,  cap.  54, 
schedule  1),  which  is  stated  in  the  same  report  to  be  as  contended  for  by  Mr. 
Flunkett.  That  section  relates  only  to  "territorial,  casual,  and  other 
revenues  of  the  CrotoHy  from  whatever  source  arising,  within  the  said 
colony."  If  the  lands  in  question  were  lield  by  the  Crown  upon  a  public 
trust,  for  the  i>urposes  of  religion  and  education,  it  is  clear  that  they  were 
not  "  revenues  of  the  Crown,"  within  the  meaning  of  that  section.  A  civil 
"  list "  is  to  be  accepted  "  instead  of  "  the  "  revenues  of  the  Crown  "  referred 
to,  which  clearly  shews  that  the  "  revenues  "  intended  are  revenues  which  the 
Crown,  but  for  such  arrangement,  might  rightly  have  taken  for  its  own 
benefit. 

The  only  means  which  occur  to  us  of  obtaining  the  judgment  of  a  Court 
of  law  upon  the  question,  are  such  as  might  be  afforded  by  proceedings  in 
ejectment,  in  the  name  of  the  Crown,  against  a  lessee  of  some  part  of  these 
lands,  founded  upon  a  notice  to  quit,  which,  if  the  opinion  of  Messrs. 
Martin  and  Lutwyche  were  correct,  would  entitle  the  Crown  to  recover— no 
lease  of  waste  lands  of  the  Crown  in  the  colony,  granted  since  the  22nd  June, 
1842  (unless  by  virtue  of  some  prior  contract  or  engagement),  being  valid  in 
law.  Leases  made  before  that  date,  or  afterwards  made  under  prior  coQ' 
tracts,  as  well  as  all  alienations  confirmed  by  the  colonial  Act  (5  Wm.  IV. 
cap.  11),  are  under  any  circumstances  valid. 
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We  think  that  it  is  competent  for  the  Governor,  without  any  risk  (if 

authorized  by  the  home  Government  so  to  do),  to  impound  the  annual  re- ■ 

ceipts  of  these  lands,  and  to  stay  the  issue  of  further  leases  or  grants  until  The  Attorney 
the  question  may  be  settled  by  an  Act  of  the  legislature,  or  by  a  legal  GKirKRA.L 
decision.  We  do  not  think  that  a  mere  resolution  of  the  House  of  Assembly 
would  have  any  legal  effect ;  and,  we  are  of  opinion,  that  the  Governor 
would  not  be  liable  to  any  legal  consequences,  if  he  should,  notwithstanding 
such  a  resolution,  continue  to  deal  with  these  lands  as  they  are  at  present 
dealt  with.  If,  on  the  other  hand,  he  should  treat  them  as  waste  lands,  and 
apply  their  proceeds  to  general  public  purposes,  it  is  possible  that,  by  infor- 
mation in  the  colonial  Court  of  Equity,  such  a  misappropriation  might  be 
corrected.  But  we  do  not  think  that,  if  he  acted  under  orders  from  the 
Crown  to  that  effect,  he  would  be  subject  to  any  personal  responsibility. 

In  the  event  of  such  a  resolution  being  passed,  we  humbly  conceive  that 
it  would  be  very  expedient  to  have  the  matter  settled  by  legislation,  and 
placed  beyond  the  reach  of  controversy,  without  any  unnecessary  delay,  as 
was  done  in  the  parallel  case  of  the  Canada  Clergy  Reserves,  and  that,  in 
the  meantime,  the  Governor  should  either  continue  to  deal  with  the  lands  as 
they  have  been  hitherto  dealt  with,  or  should  (as  far  as  may  be  without  in- 
justice to  individuals)  impound  the  proceeds,  and  stay  the  issue  of  further 
leases  or  grants. — ^We  have,  <fec., 

Wm.  Atherton. 
RouNDELL  Palmer. 


Levy  against  Sauth. 


December  6. 


T\ECLARATION  on  an  overdue  promissory  note  for      Declarajtion 
-■^     £237  8s.  Id.,  made  by  the  defendant  in  favour  of  ^'^  *  ^'^'^^' 

'  •'    ^  ^      ^        sory  note  by 

Spencer  Ashlin,  and  by  him  indorsed  to  the  plaintiff,  indorsee 
and  not  paid  by  the  defendant.     A  second  count  for  ^^^^t  the 
another  overdue  promissory  note  for  £251  17s.  3d.  defendant  as- 

First  plea  to  both  counts — that  after  the  passing  of  the  ^te  to  trns- 
5  Vic,  No.  9,  and  before,  &c.,  the  defendant  being  a  *®®i^*^"  .^ 
debtor  resident  at  Nerrigundah,  &c.,  within  the  meaning  the  provisions 
of  the  said  Act,  did,  in  pursuance  of  and  according  to  ^^^^  fol^the 

benefit  of  all 
his  creditors — all  of  whom  were  daly  named  in  a  schedule  annexed  to  the  assignment 
deed,  -with  the  amounts  due  from  the  defendant  to  them  respectively  (save  only  as 
hereinafter  mentioned) ;  and  that  the  note  sued  upon  was  made  and  delivered  by 
the  defendant  before  the  execntion  of  such  assignment,  and  that  the  defendant  was  not 
otherwise  liable  upon  it.  Averment,  that  the  actual  holder  of  the  note  was,  at  the  time  of 
the  execution  of  the  assignment  deed,  unknown  to  the  defendant — ^which  fact,  together 
with  the  amount  of  the  note  and  the  name  of  the  last  known  holder  of  the  same,  to  wit, 
W.  D.f  were  duly  stated  in  the  schedule,  and  that  the  date  when  the  note  fell  due,  and  the 
names  of  the  immediate  parties  thereto,  were,  at  the  time  of  the  said  execution,  unknown 
to  the  defendant.  The  plea  then  alleged  the  due  fulfilment  of  the  directions  of  the  34th 
section,  and  stated  that  the  assignment  deed  contained  a  release  of  all  debts,  &c.,  mentioned 
in  the  schedule.  Held,  on  demurrer,  that  the  omission  to  state  in  the  schedule  the  names 
of  the  parties  to  the  note,  or  the  date  of  its  falling  due,  deprived  the  plaintiff  of  the  benefit 
of  the  35tb  section,  and  that  the  plea  was  no  answer  to  the  action. 
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1864.  the  provisions  and  in  terms  of  the  said  Act,  duly  execute 
Lbyy  a  conveyance  and  assignment  by  deed  of  all  his  estate 
„  ^'  and  effects  whatsoever  to  John  Frazer  and  Arthur  Hill 

Coutes  Macafee,  trustees  for  the  benefit  of  all  his  credi- 
tors— all  of  whom  were  duly  named  in  a  schedule 
annexed  to  the  deed,  and  therein  called  the  first  schedule 
thereto,  with  the  amounts  due  from  the  defendant  to 
them  respectively  ;  that  botli  the  said  promissory  notes 
in  the  said  counts  respectively  mentioned,  were  made 
and  delivered  by  the  defendant  before  the  execution  by 
him  of  the  deed,  and  the  same  respectivel}'  were  at  the 
time  of  the  said  execution  of  the  deed  current  debts  and 
outstanding,  and  the  amounts  thereof  respectively  owing 
and  growing  due  from  the  defendant  to  the  then  holder 
or  holders  thereof ;  and  that  he  never  incurred  or  con- 
tracted any  liability  upon  or  for  or  in  respect  of  the  said 
promissory  notes,  or  either  of  them,  except  by  the  said 
making  and  delivering  of  the  same  respectively,  before 
the  execution  of  the  said  deed.  It  then  alleged,  in  the 
terms  of  the  34th  section,  that  there  was  duly  annexed 
to  the  deed  a  true  and  particular  account,  &c.,  and  that 
tlie  said  deed  was  duly  executed  before  the  commence- 
ment of  this  action  by  the  defendant  and  the  said  John 
Frazer  and  Arthur  Hill  Coutes  Macafee^  as  such 
trustees  respectively  as  aforesaid,  and  by  four-fifths  in 
number  and  value  of  the  creditors  of  the  defendant, 
within*  the  meaning  of  the  said  Act.  It  then  averred, 
in  the  words  of  the  same  section,  that  the  said  deed  was 
so  executed,  &c.,  in  the  presence  of  a  justice  of  the  peace 
of  the  said  colony,  who  duly  attested  the  said  execution 
thereof,  by,  &c.,  and  that  a  notice  of  the  same  attested, 
&c.,  was  published  in  the  Gazette,  &c.  It  then  alleged 
that  the  deed,  accompanied  by  a  copy  of  the  said  ac- 
count of  the  property  of  the  defendant  annexed  thereto, 
was  within  the  like  period  of  fourteen  days  next  after 
such  execution  thereof  as  aforesaid,  duly  registered  ac- 
cording to  law  ;  that  in  the  said  deed  was  contained  a 
release  or  provision  whereby  each  and  every  of  the  credi- 
tors of  the  defendant  released  the  defendant  and  his 
future  estate  and  efi'ects  whatsoever  and  wheresoever  of 
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and  from  the  several  debts  respectively  mentioned  in  the  1864. 
said  first  schedule  to  the  said  deed,  and  every  part  livt 
thereof  respectively,  and  all  and  all  manner  of  action  and 
actions,  «fec.,  which  the  said  creditors  or  any  or  either  of 
them  then  had,  or  which  they  or  any  or  either  of  them 
might,  at  any  time  have,  &c.,  on  account  of  the  said 
several  debts  respectively  specified  in  the  said  first 
schedule  to  the  said  deed. 

There  was  a  second  plea  in  the  same  terms  with  the 
additional  averments — "that  the  actual  holder  or  holders 
of  the  said  promissory  notes,  ahd  each  of  them,  was 
and  were,  at  the  time  of  the  execution  of  the  deed,  un- 
known to  the  defendant — which  facts,  together  with  the 
amounts  of  the  promissory  notes  and  the  name  of  the 
last  known  holder  of  the  same,  to  wit,  one  William 
DouglasSy  were  duly  stated  in  the  first  schedule ;  and 
that  the  respective  dates  when  the  said  promissory  notes 
fell  due,  and  the  names  of  the  intermediate  parties  thereto 
respectively,  were,  at  the  time  of  the  execution  of  the 
deed,  unknown  to  the  defendant. 

Demurrer  to  the  second  plea  and  joinder. 

Keplication  to  the  first  plea — that  all  the  creditors  of 
the  defendant  were  not  named  in  the  said  schedule 
annexed  to  the  said  deed  in  the  said  first  plea  mentioned, 
as  alleged,  in  this,  that  at  the  time  of  the  making  of  the 
said  deed  the  plaintiff  was  the  holder  of  the  said  notes 
herein  declared  on,  and  the  said  plaintiff  was  not  named 
in  the  said  schedule. 

Demurrer  and  rejoinder. 

Eejoinder  to  the  said  replication — that  the  actual 
holder  or  holders  of  the. said  promissory  notes,  and  of 
each  of  them,  was  and  were,  at  the  time  of  the  execution 
of  the  said  deed,  unknown  to  the  defendant — which  facts, 
together  with  the  amounts  of  the  said  promissory  notes 
and  the  name  of  the  last  known  holder  of  them  re- 
spectively, to  wit,  one  William  Douglass,  were  duly 
stated  in  the  said  first  schedule,  and  that  the  respective 
dates  when  the  said  promissory  notes  respectively  fell 
due,  and  the  names  of  the  immediate  parties  thereto 
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Xjeyt         said  deed,  unknown  to  the  defendant. 


V. 

Smith. 


Demurrer  and  joinder. 

Sh^ppard  in  support  of  the  demurrer  to  the  second 
plea  and  the  second  rejoinder,  and  the  replication  to  the 
first  plea.  The  plea  is  bad;  it  does  not  allege  that  the 
schedule  of  creditors  annexed  to  the  assignment  deed 
contained  the  names  of  all  the  creditors  of  the  defendant, 
the  assignor.  The  proviso  to  sect.  33 — that  as  to  debts 
due  on  any  outstanding  bills  or  notes  (the  holder  of 
which  shall  be  then  unknown),  it  shall  be  sufficient  if 
that  fact  be  stated  in  the  schedule  with  the  amount,  and 
the  date  when  the  same  shall  fall  due,  to  give  the  name 
of  the  last  known  holder  and  the  names  of  the  immediate 
parties  thereto,  does  not  apply  to  deeds  of  release  taking 
effect  under  sect.  35.  The  former  section  discharged 
the  debtor  from  arrest,  if  he  fulfilled  the  terms  of  the 
proviso.  But  the  35th  section  provides  that  the  deed 
must  be  signed  "  by  not  less  than  four-fifths  in  number 
and  in  value  of  his  creditors,''  and  that  when  executed 
it  shall  bind  all  creditors  "  named  in  such  schedule, 
whether  assenting  or  not ; "  and  therefore  the  deed  must 
be  executed  by  four-fifths  of  the  whole  body  of  creditors, 
and  it  then  will  bind  all  those  named  in  the  schedule. 
But  even  assuming  that  the  proviso  of  the  33rd  section 
is  applicable  to  deeds  executed  under  the  85th  section, 
the  schedule  does  not  mention  "the  date  when  the  same 
will  fall  due,"  or  **  the  name  of  the  last  known  holder,*' 
as  is  therein  required.  The  rejoinder  is  a  departure, 
for  the  plea  alleges  that  all  the  creditors  are  named  in 
the  deed;  and  the  replication  set  up  an  excuse  for  some 
not  having  been  named,  and  thus  endeavours  to  support 
the  plea  on  a  different  ground. 

Stephen  in  support  of  the  second  plea,  and  the  de- 
murrer to  the  replication  to  the  first  plea.  The  repli- 
cation raises  an  immaterial  issue,  as  the  deed  is  valid 
notwithstanding  the  alleged  omission.  The  statute 
should  be  reasonably  but  liberally  construed.     Under 
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sect.  23  the  names  of  the  actual  holder  is  to  be  given  ^8^* 

when  it  is  known ;  but,  otherwise,  it  is  sufficient  to  give  Levy 
the  name  of  the  last  known  holder.  How  can  it  be  Smith. 
material  to  state  the  date  of  the  note  ?  In  Reeves  v. 
Lambert  (a)  it  was  held  that  it  was  sufficient  for  an  in- 
solvent debtor  to  insert  in  his  schedule  the  best  de- 
scription he  could  give  of  the  person  to  whom  he  was 
indebted,  under  the  similar  provisions  of  the  1  Q.  IV., 
c.  119,  8.  6.  [Wise,  J.,  referred  to  Levy  v.  Home  (6).] 
That  deeds  of  this  kind  are  not  to  be  invalidated  by 
mere  defects  in  matter  of  form,  is  shown  by  the  36th 
section.  Lambert  v.  Hall  (c),  Hoylea  v.  Blore  (d),  and 
Maile  v.  Bays  (e)  were  referred  to.  -  He  also  cited  i2. 
V.  Lyoms  (/)  as  to  the  construction  of  statutes. 

Sheppard  in  reply.  If  the  defendant  has  not  complied 
with  the  conditions  imposed  on  him,  he  is  not  entitled  to 
obtain  the  benefit  contemplated  by  the  enactment. 
Lambert  v.  Smith  (g)  shows  that  under  the  1  and  2  Vic, 
c.  110,  the  debtor  is  bound,  if  he  does  not  know  the 
name  of  the  holder  of  a  negotiable  security  upon  which 
he  is  liable,  to  describe  him  in  his  schedule  in  as  full 
and  correct  a  manner  as  he  can.  [StepJien,  C.  J.  In 
that  case  the  insolvent  did  not  state  what  he  knew,  or 
what  the  statute  required.]  The  colonial  statute  ex- 
pressly requires  that  the  schedule  shall  contain  the  date 
when  the  bill  or  note  shall  fall  due,  and  the  name  of  the 
last  known  holder;  and  these  conditions  have  not  been 
fulfilled.  He  referred  to  Dell  v.  King  (h),  and  the 
decision  of  this  Court  in  Threlkeld  v.  Cooper  (i). 

SxiiPHEN,  C.  J.  The  question  raised  by  this  de- 
murrer is  whether  the  plaintiff  is  deprived  of  his  right  to 
recover  on  these  two  promissory  notes  by  the  deed  of 
assignment  executed  by  the  defendant,  under  the  pro- 
visions of  the  5  Vic,  No.  9 — it  being  alleged  that  the 

(a)  4  fi.  &  C.  214.     (6)  6  Exch.  257  ;  19  L.  J.  £x.  26S. 
(c)  9  C.  A  P.  506.  (d)  14  M.  k  W.  387. 

(e)  2  D.  A^  L.  964.  (/)  28  L.  J.  M.  C.  35. 

iff)  11  C.  B.  358  ;  20  L.  J.  C.  P.  195  {h)  33  L.  J.  Ex.  47. 
(t)  27  Jone,  1860. 
T— 3 
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1^^-  schedule  to  the  deed  omitted  to  state  the  names  of  the 
Levy  parties  to  the  notes,  or  the  date  of  their  falling  due— the 
Smith  defendant,  so  it  is  averred,  not  knowing  either  of  these 
particulars  at  the  time  of  his  assignment ;  and  I  am  of 
opinion  that  the  omission  of  these  two  particulars  de- 
prives the  defendant  of  the  benefit  of  the  thirty-fifth 
section  of  the  Act.  It  would  probably  not  have  been 
necessary  to  name  the  plaintiff  in  order  to  come  within 
that  section.  But  here  the  creditor  is  not  indicated,  nor 
his  debt  identified  to  the  extent  required  by  the  statute. 
If  the  debtor  cannot  give  the  name  of  the  last  holder,  or 
of  the  intermediate  parties,  or  the  date  when  a  promis- 
sory note  will  fall  due,  it  may  be  that  the  legislature 
intended  that  he  shall  not  have  the  benefit  of  the  Act. 
There  may  be  very  good  reasons  why  the  legislature 
should  require  these  particulars.  As  the  schedule  does 
not  contain  the  plaintifiTs  name,  or  anything  to  indicate 
it,  or  the  names  of  the  intermediate  parties,  or  the 
dates  of  these  notes,  I  am  of  opinion  that  the  deed  does 
not  bind  the  plaintiflf. 

Wise,  J.  If  it  were  necessary  to  decide  the  point,  I 
should  think  that  the  meaning  of  the  word  "named"  is 
denominated.  The  question,  however,  is  whether  the 
provisions  of  the  33rd  section  have  been  complied  with 
in  this  deed,  when  the  schedule  does  not  give  the  name 
of  the  holder  of  these  notes,  or  when  they  fell  due.  The 
statute  does  not  say  that  there  is  to  be  a  description  of 
creditors  as  near  as  may  be,  but  it  provides  specifically 
that  the  amount  of  the  note  and  its  date  shall  be  given. 
That  has  not  been  done,  and  the  plaintiff  therefore  is 
not  deprived  of  his  right  to  recover.  We  do  not  decide 
that  the  deed  is  invalid,  but  only  that  this  particular 
creditor  is  not  bound.  The  debtor  should  know  when 
his  bills  are  due. 

Judgment  for  the  plaintiff. 
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Osborne  against  Budd  and  another. 

TRESPASS  on  a  run.    Pleas,  not  guilty  and  not  -^••n??- 
possessed  (a).     Issue  thereon.  intereated  in 

At  the  trial  before  Wise,  J.,  in  November,  1863,  it  J^'J^^tie^"* 
appeared  that  the  defendants  were  jointly  interested  running  on  it 
in  a  station,  but  that  the  cattle  on  it  were  their  separ-  ^parate^pro- 
ate  property — ea^h  defendant  had  his  own  distinct  P«r^ ;  each 
herd  and  stockyard,  with  diflTerent  brands  and  stock-  his  own  dia- 
men.    The  separate  herds,  however,  intermixed  habitu-  Jjl^ck^  ^^^^^^^ 
ally  on  the  joint  land  and  ran  together.    Although  they  with  different 
were  kept  separate  when  tailing,  when  grazing  they  .t'o^ckme'^.but 
were  one  herd,  and  as  one  united  herd  they  committed  the  separate 
the  alleged  trespasses.     Each  defendant  also  had  in  the  mixed  habitu- 
neighbourhood  a  distinct  and  separate  station,  where  f^y  <^J*  *^« 
their  cattle  were  wholly  distinct,  and  there  was  no  and  ran  to- 
intermixing    unless  casual.     But    the    cattle  which  fhatA.  a^^ 
trespassed  came  from  the  joint  land.  B.  were  not 

The  learned  Judge  ruled  that  under  such  circum-  for^the  trea- * 
stances  the  defendants  were  not  jointly  liable,  but  that  pwwa  of  their 
a  separate  action  must  be  brought  against  each.  cattle. 

The  Attorney  General  now  moved  for  a  rule  nisi  for      Jnn«  i^- 
a  new  trial,  on  the  ground  of  misdirection. 

Darley  showed  cause.  Where  A.  and  B.  are  sepa- 
rately interested  in  cattle  which  trespass,  il.and  B,  are 
separately  but  not  jointly  liable.  When  an  action  has 
been  brought  against  several  joint  trespassers,  the  evi- 
dence must  be  confined  to  the  joint  oflTence  in  which  all 
are  implicated ;  Addison  on  Wrongs  (b).  To  succeed 
in  an  action  of  trover  against  several  defendants,  there 
must  be  proof  of  an  act  in  which  all  the  defendants  can 
be  so  connected  together  as  to  make  one  joint  act  of 
conversion  by  them ;  NicoU  v.  Olennie  (c).  And  for 
this  reason,  in  an  action  of  trespass  and  expulsion  against 

(a)  There  were  other  pleas,  to  which  it  is  unnecessary  to  refer. 

(b)  p.  736.  (c)  1  M.  ft  S.  588. 
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RUDD 

and  another. 


three,  with  a  count  for  imprisonment — the  trespass  and 
expulsion  having  been  proved — Lord  Lyndhurst,  C.B., 
would  not  allow  the  plaintiff  to  give  evidence  of  an  im- 
prisonment by  one  of  the  three  defendants,  or  to  abandon 
the  trespass  and  go  on  for  the  imprisonment ;  Tait  v. 
Harris  (a).  Otherwise,  some  of  the  defendants  might 
be  made  liable  in  damages  for  a  trespass  in  which  they 
had  no  part  or  concern,  as  each  would  be  liable  for  the 
whole  damages.  [Steplien,  C.  J.  In  an  action  of  tres- 
pass by  cattle — if  they  are  being  driven,  the  ownership 
is  immaterial,  because  who  ever  drives  them  is  liable ; 
if  the  cattle  are  straying,  the  owner  is  responsible ;  the 
question  here  is,  who  is  the  owner  ?]  Sedley  v.  Suther- 
land (b),  lAndLey  on  Partnership  (c),  and  the  notes  to 
Coryton  v.  Lithebye  (rf)  were  referred  to. 

The  Attorney  General  and  DarvaU,  Q.  C,  contra. 
The  defendants  are  both  liable ;  first,  because  as  the 
land  on  which  the  cattle  run  istheir  joint  property,  they 
are  jointly  agisters  each  to  the  other  of  the  entire  herd, 
and  an  agister  is  clearly  liable  for  the  straying  of  the 
cattle  in  his  charge.  It  is  laid  down  in  one  c€kse  that  if 
the  beast  of  A.^  which  is  agisted  by  £.,  trespass  in  the 
close  of  C,  it  is  in  the  election  of  C  to  bring  an  action 
of  trespass  against  A.ovB.  {e) ;  and  the  same  will  be 
found  in  Corny n* a  Digest.  (/).  And  secondly ,  because 
there  was  here  a  j  oint  acting  by  the  two.  [Stephen,  0. J. 
Was  it  not  the  separate  action  of  each  by  the  separate 
assent  of  the  other  .^]  Each  meant  the  cattle  to  graze 
indiscriminately  :  each  knew  that  they  would  feed  and 
wander  together,  and  profited  by  the  joint  trespass,  and 
approved  of  these  trespasses.  The  nature  and  number 
of  the  cattle,and  thenature  of  the  colony  must  be  looked 
at.  If  separate  owners  cause  their  cattle  to  intermix,  so 
that  strangers  cannot  distinguish  one  from  the  other, 
and  so  place  them  that  the  mixed  herd  unitedly  would 
probably  trespass,  the  joint  liability  attaches.  The  de- 
fendants are  estopped  from  disputing  the  inference  and 


(a)  6  C.  &  P.  73. 
(c)  1  Vol.  401. 
(e)  7  Bac.  Ab.  689 


(6)  3  Esp.  203. 

{d)  2  Wms.  Sannd.  117  6  and  e. 

(/)  7  Vol.  498,  Tit.  Trespaa*,  CJ. 
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the  liability  implied  by  law  from  their  conduct.  Pickard 
V.  Sears  (a),  Oregg  v.  Wells  (b),  Freeman  v.  Cooke  (c), 
and  Chitty  on  Pleading  {d)  were  referred  to. 

Stephen,  C.  J.  I  am  of  opinion  that  here  there  was 
a  separate  ownership,andtbatthereforethe  actionshould 
have  been  brought  separately  against  each  owner.  A 
man  cannot  be  an  agister  of  his  own  cattle,  so  as  to  make 
himself  responsible  in  that  character,  if  he  be  not  so  as 
general  or  ultimate  owner.  There  was  no  joint  act  by 
the  defendants ;  but  each  is  responsible  for  the  act  of 
his  own  cattle. 

MlLFORD,  J.,  concurred. 

Wise,  J.  The  foundation  of  the  liability  in  trespass 
is,  that  there  is  a  duty  on  the  owner  to  take  care  of  his 
cattle.  But  neither  of  these  defendants  had  any  control 
over  the  others  cattle,  or  was  under  any  duty  to  take 
care  of  such  cattle.  I  am  of  opinion  that  the  defendants 
are  not  jointly  liable.  There  is  no  hardship  in  the  case, 
because  it  was  known  that  the  cattle  were  not  joint 
property.  The  present  is  not  a  decision  that  under  no 
circumstances  can  persons  be  liable  for  cattle  of  other 
persons  running  on  their  stations;  for  it  might  be  shown 
that  they  authorised,  and  not  merely  permitted  such 
cattle  thus  to  run,  as  was  pointed  out  in  Rojyinson  v. 
Vatighton  (e) — "If  I  give,"  said  Alderson,  B.,  "a  man 
leave  to  go  on  a  field  over  which  I  have  no  right,  and 
he  goes,  that  will  not  make  me  a  trespasser ;  but  if  I 
desire  him  to  go  and  do  it,  and  then  he  does  it,  that  is  a 
doing  of  it  by  my  authority,  and  I  should  be  liable." 
The  former  is  a  mere  leave  and  license — the  latter  is  an 
authority.  Whether  a  person  who  sends  cattle  to  agist  is 
liable  in  trespeiss,  I  have  some  doubt. 

Rule  discharged. 
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(a)  6  A.  &  K  474. 
(c)  2  Ezch.  662. 


(e)  8  C.  &  P.  262, 


(6)  10  Id.  97. 
(d)  1  Vol.  93. 
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December  17.  RICHARDS  against  WhITFORD. 

Trespass,  rilRKSPASS  for  breaking  and  entering  the  cattle  run 
/regU.^  IpwT  ^^  ^^®  plaintiff.     Plea,  not  possessed, 

not  possessed.  Replication— that  on  18th  December,  1850,  George 
Replication       t^  ,    .         ,  -   i     ^  .,,1^11* 

under  the        Barney  being  then  an  agent  of  the  Crown  in  that  behalf 

of  the"crown  'awfully  authorised,  did  promise,  engage,  and  contract 

Lands  Occu-  with  J.  S.  Adams,  for  the  granting  to  him,  under  the 

ise^'tha^  ^  orders  in  Council  referred  to  in  the  Lands  Occupation 

I?  *^®^'^  ^^^  of  1861,  for  a  term  which,  at  the  time  of  the  said 

1850,  O,  B,  trespasses,  was  and  still  is  unexpired,  of  a  lease  of  the 

i^SSln^r  ^^^^  ^^  ^^^  ^^^  P^^  mentioned  [and  the  said  J.S. 

Crown  in  that  J.  cZams  entered  into  the  possession  of  the  said  land  in  the 

fully  autho-  ^*^^  P^®*  mentioned,  and  after  such  entry  as  aforesaid], 

riaed,  did  and  during  the  said  term  the  plaintiff  purchased  from 

engage  and  the  said  J.  S,  Adams  all  his  right,  title,  and  interest  in 

y^S^A  T^*^^  ^^^  ^^  land,  and  the  same  was,  with  the  sanction  of  the 

the  panting  Government  of  the  colony,  duly  transferred  to  the  plain- 

the'^irferatr  ^^^  ^7  »  document  bearing  date  13th  November,  1851, 

Council  re-  under  the  hand  of  George  Barney,  then  being  such  duly 

the  Lands  authorised  agent  r\&  aforesaid  [and  the  plaintiff  entered 

9^x"^*Jl«^  into  possession  of  the  said  land  in  the  said  transfer 

Act  of  1861,  /       ji  ,    X 

for  a  term  mentioned]  (a). 

which,  at  the        _^  ,  .   .     , 

time  of  the  Demurrer  and  joinder. 

trespasses, 

was  and  still  t\      »      .  i*    1       1  mi  -i-       • 

is  unexpired.        Barley  m  support  of  the  demurrer.    The  replication 

theiowffigMo  ^®  clearly  bad,  for  not  alleging  that  at  the  time  no  lease 
— andthesaid  from  the  Crown  was  in  force.  This  is  an  exception  in- 
tered  into  the  corporated  with  and  contained  in  the  28th  section,  and 
possession  of 

the  said  land,  and  after  such  entry— and  during  the  said  term  the  plaintiff  purchaaed 
I  land,  and  tf 


from  the  said  J,  8.  A.  all  his  right,  title,  and  interest  in  the  said  land,  and  the  ( 
was,  with  the  sanction  of  the  government,  duly  transferred  to  the  plaintiff  by  a 
document  dated  13  November,  1851,  under  the  hand  of  the  said  O,  B.,  then  bemg 
such  duly  authorised  agent  as  aforesaid,  and  the  plaintiff  entered  into  possession  of 
the  land  in  such  transfer  mentioned.  Held  bad  on  demurrer,  for  not  alleging  that 
the  land  was  Crown  land,  of  which  there  was  no  lease  in  force. 

(a)  The  replication,  as  ork^inally  drawn,  did  not  contain  tlie 
averments  placed  between  brackets ;  and  having  been  demurred  to, 
was  held  (September  6)  bad  for  not  alleging  an  entry.  But  the  plain- 
tiff had  leave  to  amend  within  four  days  upon  payment  of  costs. 
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the  party  relying  upon  the  clause,  therefore,  must  state  1364. 
it  with  the  exception ;  Vavasoxhr  v.  Ormrod  (a),  Steel  Richards 
V.  Smith  (6).  The  replication  is  also  bad  for  not  accept-  w^itfobd. 
ing  an  issue  properly  tendered  by  the  plea,  although 
that  issue  is  material.  The  matter  relied  on  in  the 
replication,  if  an  answer  to  the  plea,  can  be  given  in 
evidence  under  that  issue  (c).  Under  the  old  system, 
to  a  plea  like  the  plea  of  not  possessed,  which  concluded 
to  the  country,  the  replication  was  the  common  or 
special  similiter  (d).  [Stephen,  C.  J.,  referred  to  Jones 
V.  Chapman  (e).]  And  the  28th  section  of  the  Crown 
Lands  Occupation  Act  of  1861  (/),  which  provides  that 
a  party  to  an  action  of  trespass  may  plead  and  put  in 
evidence  any  promise,  &c.,  made  by  the  Crown,  or  its 
lawful  agent,  does  not  enable  the  plaintiff  to  plead  an 
illegal  replication.  That  section  can  only  require  that, 
as  in  cases  of  estoppel,  it  shall  be  pleaded  when  there 
is  an  opportunity  of  pleading  it,  a,ccording  to  the  recog- 
nised rules.  If  the  replication  can  be  considered  as  in 
confession  and  avoidance,  it  is  bad  as  a  departure,  for 
it  does  not  support  the  declaration.  [Stephen,  C  J. 
It  only  shows  why  and  under  what  authority  the 
plaintiff  is  possessed.  May  not  the  plaintiff  reiterate 
his  assertion  of  possession  ?]  The  plaintiff  confesses 
that  he  is  not  possessed,  and  endeavours  to  avoid  that 
defect  in  his  title  to  sue,  by  alleging  that  he  is  enti- 
tled to  such  possession;  but  the  declaration  alleges  that 
he  is  in  an  actual  possession.  If  the  replication  is  true, 
the  plaintiff  should  bring  ejectment  and  not  trespass, 
as  it  is  dear  that  the  owner  of,  or  person  legally  enti- 
tled to,  land  cannot  maintain  trespass  before  entry; 
Twmer  v.  Cameron's  Coalbrook  S,  C.  Co,  (g),  Litchfidd 
V.  Ready  {h),  Bamett  v.  Earl  of  OuUford  (i).  Lastly, 
the  replication  is  bad  for  not  alleging  that  the  lands  in 
question  are  Crown  lands. 

Iwjuics  in  support  of  the  replication.    If  the  plaintiff 
cannot  avail  himself  of  the  benefit  conferred  by  the 

(a)  6  B.  &  C.  430.  {b)  1  B.  &  A.  94. 

(c)  See  Stephen  Pl.,ch.  2,  sect.  1,  R.  3.        {d)  3  Chitty  PI.  624. 
(e)  2  Exch.  803.  (/)  25  Vic,  No.  2. 

C^)  6  Exch.  932  ;  20  L.  J.  Ex.  71.   {h)  5  Exch.  939;  20  L.  J.  Ex.  51 


I 


(i)  11  Exch.  19  ;  24  L.  J.  Ex.  283.  | 


V. 

Whitfobd. 
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1864. statute  without  placing  his  title  on  the  record,  it  is  sub* 

Richards  mitted  that  the  statute  enables  him  to  do  so.  If  the 
Court  thinks  that  the  facts  relied  on  are  admissible 
under  the  plea  of  not  possessed,  the  plaintiff  will  besatis- 
tied.  Enough  appears  on  the  pleadings  to  show  that  no 
lease  of  these  lands  is  in  force,  and  that  they  are  Crown 
lands. 

Barley  replied. 

Stephen,  C.  J.  The  replication  is  clearly  bad  for 
not  alleging  that  the  land  was  Crown  land,  of  which 
there  was  no  lease  in  force.  But  it  is  not  a  departure ; 
for  in  it  the  plaintiff  says,  "  I  assert,  as  I  did  before, 
that  I  am  in  possession,  and  I  will  show  you  why  I  am 
in  possession — namely,  because  I  got  into  possession 
under  a  lease  from  the  Crown  ;"  and,  therefore,  it  sup- 
ports the  declaration.  And  yet  I  am  inclined  to  think, 
although  it  is  unnecessary  to  give  any  decision  on  the 
point,  that  the  replication  is  bad — on  the  ground  that 
it  is  neither  in  confession  and  avoidance,  nor  a  denial 
of  the  plea,  but  only  a  reassertion,  and  this  not  in  any 
way  meeting,  or  called  for  by,  the  defendant's  plea  of 
not  possessed.  If  it  is  a  statutory  plea,  the  legislature 
could  not  mean  that  it  is  to  be  pleaded  where  it  cannot 
properly  be  pleaded.  A  plaintiff  might  sue  in  ejectment 
on  a  promise  of  a  lease  by  the  Crown ;  bat  in  such  a 
proceeding  the  promise  could  not  be  pleaded,  because 
there  are  no  pleadings  in  ejectment,  and  yet  it  must 
have  been  intended  that  the  plaintiff  should  get  the  ad- 
vantage of  it  A  rule  is  required  that  in  cases  under 
this  section  the  plaintiff  may  reply  under  it  to  the  plea 
of  not  possessed,  or  give  notice  to  the  defendant  that 
he  intends  to  rely  on  it 

Wise,  J.,  concurred. 
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Dolby  dgainst  The  Bank  of  New  South  Wales.     Septemberso. 

rpHIS  was  aa  application  in  Chambers  on  behalf  of  ^.''?^?  **.  * 
the  defendants,  to  stay  all  proceedings  in  the  had  been  by 
action,  on  payment  of  the  amount  claimed  with  interest,  ^"J^^^^ea 
and  of  all  costs  (excepting  the  costs  of  the  trial)  which  discharged, 
had  terminated  by  the  discharge  of  the  jury,  under  g^tion* o1  the 
special  circumstances,  by  consent.  ?'^'^"*£,f 

It  was  an  action  by  a  customer  against  the  banker —  the  twelve 
the  question  being  whether  the  defendants  were  entitled  pj^ed  which 
to  debit  the  plaintiffs  account  with  a  particular  cheque,  ?'\i!^!j!j^ 
which  the  plaintiff  alleged  to  be  a  forgery.     At  the  but  after  the' 
trial,  the  jury  had  been  by  consent  of  both  parties  dis-  ®bou?aeven^ 
charged,  at  the  suggestion  of  the  Judge,  before  the  hours  it  being 
twelve  hours  had  expired,  which  are  required  by  the  probability 

statute — but  after  the  expiration  of  above  seven  hours,  e^cisted  of  a 
.    1    .  11  1    1  .1.  .        1    /.  t'  i    verdict,  held 

it  bemg  stated  that  no  probability  existed  of  a  verdict,  that  the 

The  question  was,  whether  the  jury  having  been  dis-  ogjjjj^^^rty 

charged  under  such  circumstances,  the  finally  success-  was  entitled 

f  ul  party  was  or  not  entitled  to  his  costs  of  the  trial  ?  ^.^^  triST 

Stephen,  C.  J.  The  consent  of  the  parties  only 
anticipated  the  effect  which  would  have  been  produced, 
by  operation  of  law,  at  the  expiration  of  a  few  addi- 
tional hours;  and  it  must  be  assumed,  as  the  suggestion 
came  from  the  presiding  Judge,  that  the  discharge  at 
this  earlier  period  was  simply  in  ease  of  the  jurors,  to 
avoid  their  needless  further  detention.  The  effect  of 
discharging  a  jury,  under  such  circumstances,  ought 
therefore  to  be  the  same  as  if  the  full  legal  time  had 
been  allowed  to  run  out.  In  other  words,  both  parties 
ought  to  be  in  the  same  position,  as  if  the  jury  had 
been  detained  until  the  expiration  of  the  twelve  hours 
required  by  the  statute.  In  such  case  we  have  decided  (a) 

(o)  KoBVF  agaifut  The  Australian  Steam  Nayioation  Company.      December  1 
In  thifl  caae  the  qneetion  was,  whether  a  plaintiff,  aacceeding  ism. 

filially  in  a  snit,  is  entitled  to  the  costs  of  an  abortive  previous  trial, 
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D0LB7 
V. 

The  Bank  of 

New  South 

Walks. 


that  the  party  finally  succeeding  is  entitled  to  his 
costs  of  the  abortive  trial ;  and,  therefore,  the  plaintiff 
here,  as  the  successful  party,  is  entitled  to  get  his  costs 
of  the  trial  in  question. 

at  which  the  jury  were,  after  twelve  hoors,  discharged  under  the 
statute,  being  unable  to  agree. 

On  the  argument  the  following  cases  were  cited : — Burchell  v. 
BaUamy^^  Harritony.  BenneU^f  Staly  v.  Potoer»,5:  WaiU  v.  8pvargiii% 
and  Bosioek  v»  Stafordshire  Railway,  j| 

Stephen,  C.J.  I  have  conferred  on  the  question  argued,  and  con- 
sulted the  authorities  with  Mr.  Justice  Dickinwn  and  Mr.  Justice 
Mil/ord.  We  are  all  of  opinion  that  the  case  of  an  abortive  trials 
terminating,  in  this  colony,  by  the  discharge  of  the  jury  under  the 
Act  of  Council — is  more  analogous  to  the  case  of  a  remanet,  or  post- 
ponement propter  dcjectum  jwrUorum,  than  to  that  of  a  discharge  of 
the  jury  by  a  Judge.  For  the  latter  is,  in  our  opinion,  on  the  im- 
plied assent  of  both  parties ;  whereas,  in  all  the  other  cases,  the 
result  is  brought  about  by  the  act  and  operation  of  law. 

Independently  of  this'consideration,  I  am  individually  of  opinion 
that  the  decision  and  rule  in  Burchell  v.  Bailamy  are  more  consonant 
with  justice  and  expediency  than  the  decisions  reported  in  the  3rd  and 
4th  D.  P.  C,  and  the  21st  Law  Journal.  It  is  desirable  that  both 
parties  should  feel  it  to  be  alike  their  interest  to  procure  a  verdict  in 
the  first  instance ;  not  that  by  throwing  in  any  event  the  plaintiff's 
own  costs  of  the  first  trial  on  him,  the  defendants'  chances  of  success 
may  be  increased  —nor  that  men  should  be  deterred  from  becoming 
plaintifiRB  by  the  fear  of  pecuniary  loss,  even  if  snccessf  uL 


»6  Bur.  2808. 
1 1  D.P.a  627 ;  S.C.,  1  C.  4k  U.  208.  1 8  D.P.O.  878. 

§4  Id.  676.  8  SI  UJ.Q.B.  881. 
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Ex  parte  Briggs  (a).  June  6,  16. 

CfALAMONS  moved  to  make  absolute  a  rule  nisi  for  ^  copy  of  th© 

a  prohibition,  granted  in  Chambers  by  Wise,  J.,  rant  in  favor 

to  restrain  certain  justices  from  further  proceeding  in  ^t^^^^^^* 

respect  of  an  order  made  by  them  on  the  information  of  under  the 

W.  Geddes,  for  the  delivery  of  certain  property — that  is,  (SMtUn^)^ 

a  book  containing  the  names  of  subscribers  to  the  Act,  1856, 

Hunter  River  Advertiser,  to  the  said  W,  Oeddes,  Ee'^i^ 

It  appeared  that  W.  Oeddes  waa  a  bankrupt  in  Scot-  ^?^^^^^^ 

land,  and  that  the  applicant  (Mr.  Briggs)  was  the  agent  be  authenti- 

of  the  "  trustee  "  of  his  estate,  under  the  19  and  20  Vic,  of^e^JudgL 

c.  79,and  had  got  into  his  possession  the  book  in  question  of  the  Court 

as  the  property  of  the  bankrupt ;  he  produced  before  prima fi^e^ 

the  justices  the  evidence  of  his  parliamentary  title —  evidence  of 

namely,  the  act  and  warrant  of  confirmation  of  the  ap-  trustee  to  the 

pointment  of  the  trustee  under  the  seal  of  the  Sheriff  g^trS^t^'*" 

Court  of  the  county  of  Edinburgh,  and  certified  by  the  under  the* 

sheriff  clerk,  and  authenticated  by  one  of  the  Judges  of  ©f  the^Ict^*^ 

the  Court  of  Session — and  also  a  power  of  attorney  from  without 

the  trustee  to  the  applicani     But  the  justices  ordered  ?MueBtration. 

that  the  book  should  be  restored  to  Geddes^    It  is  sub-  C-?' »(/'oj^»  J-t 
111..  -1^.1  A  diaaentiente.) 

mitted  that  the  justices  were  wrong,  and  the  evidence  of 

the  title  of  Mr.  Briggs  was  sufficient.  The  73rd  section 
provides  that  "  such  act  and  warrant  in  favour  of  the 
trustee,  purporting  to  be  certified  by  the  sheriff  clerk, 
and  to  be  authenticated  by  one  of  the  Judges  of  the 
Court  of  Session,  shall  be  received  in  all  Courts  and 
places  within  England,  Ireland,  and  Her  Majesty's 
other  dominions  as  prima  facie  evidence  of  the  title  of 
the  trustee,  without  proof  of  the  authenticity  of  the 
signatures,  or  of  the  official  character  of  the  persons  sign- 
ing, and  shall  entitle  the  trustee  to  recover  any  property 
belonging  or  debt  due  to  the  bankrupt,  and  to  main- 
tain actions  in  the  same  way  as  the  bankrupt  might 

(a)  Tfab  case  was  argued  twioe— the  first  time  before  SUphen^ 
C.  J.,  and  MUford,  J.;  but  as  they  did  not  agree,  it  was  re-argued 
before  the  three  Judges. 
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1864.        have  done,  if  his  estate  bad  not  been  sequestrated " 
£x  pajrte     [Stephen,  C.  J.     The  102nd  section  enacts  tbat  the  act 
and  warrant  of  confirmation  "shall  ipso  jure  transfer  to 
and  vest  in  him,  absolutely  and  irredeemably/'  the  right, 
title,  and  interest  in  the  property  therein  specified.] 

Windeyer  showed  cause.  The  bankruptcy,  which  is 
the  foundation  of  the  whole  title  of  Mr.  Briggs,  was  not 
shown.  The  sections  referred  to  only  show  that  these 
instruments  shall  prove  themselvea  [Wise,  J.  In 
Perry's  case,  I  admitted  the  appointment  of  the  official 
assignee  as  evidence  of  such  appointment.  MUford,  3. 
Might  not  the  sequestration  be  void  for  some  reason, 
and  yet  this  appointment  might  have  been  made  ?] 

Stephen,  C.J.  I  think  the  prohibition  must  go,  and 
that  the  title  of  the  person  in  possession  (Mr.  Briggs) 
was  sufficiently  shown  by  the  production  of  the  appoint- 
ment of  the  trustee  whom  he  represented,  and  that  the 
justices  were  wrong  in  ordering  him  to  give  back  the 
book  which  he  was  entitled  to  retain.  It  must  be  taken 
to  be  the  property  of  Oeddes,  and  that  Briggs  got  pos- 
session of  it.  Oeddes  then  went  before  the  justices,  and 
it  was  for  Geddes  to  show  his  title.  If  Briggs  had  taken 
it  from  Oeddes  by  trespass  or  by  force,  the  burden  of 
proof  would  have  been  upon  Briggs ;  but  even  if  it  had 
been  such  case,  I  think  that  Briggs  would  have  shown 
sufiicient  to  entitle  him  to  succeed.  The  73rd  section 
says,  that  the  act  and  warrant  shall  be  *' prima  facie 
evidence  of  the  title  of  the  trustee."  But  if  it  is  neces- 
sary to  prove  the  sequestration,  this  instrument  would 
not  be  prima  facie  evidence.  The  section  also  says 
that  it  "  shall  entitle  the  trustee  to  recover  any  pro- 
perty belonging  to  "  the  bankrupt.  This  section  and 
the  102nd  seem  to  me  to  make  this  instrument  con- 
clusive evidence  of  Briggs'  title. 

MiLFORD,  J.  I  have  the  misfortune  to  differ  f rona  my 
learned  colleagues,  and  to  think  that  it  was  necessary  to 
prove  the  sequestration.    The  174th  section  shows  how 
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the  deliverance  awarding  sequestration  shall  be  proved.  ^^^^* 
It  enacts  that "  all  deliverances  under  the  Act,  purport-  Ex  parte 
ing  to  be  signed  by  the  Lord  Ordinary,  or  by  any  of 
the  Judges  of  the  Court  of  Session,  or  by  the  sheriff, 
shall  be  judiciallynoticed  by  all  Courts,  &c.,  and  shall  be 
received  as  prima  facie  evidence,  without  the  necessity 
of  proving  their  authenticity  or  correctness,  &c."  This 
section  shows  what  shall  be  evidence  of  the  sequestra- 
tion. The  73rd  section  states  what  shall  be  evidence 
of  the  assignment ;  and  shows  that  this  act  and  warrant 
in  favor  of  the  trustee,  is  evidence  of  the  title  of  the 
trustee  without  proof  of  the  authenticity  of  the  signa- 
tures ;  but  it  is  evidence  of  nothing  else.  In  my  opinion, 
therefore,  the  sequestration  should  have  been  proved. 

Wise,  J.  I  am  of  opinion  that  under  the  73rd  section 
the  production  of  this  document  is priTna  /ixcie  evidence 
of  the  title  of  the  holder  of  the  document  to  recover,  in 
accordance  with  modem  legislation  and  the  later  Bank- 
rupt Acts,  which  limit  the  opportunity  of  disputing  the 
bankruptcy,  and  that  this  particular  document  is 
within  the  section. 

Rule  absolute. 


s 


The  Queen  against  Finla.yson.  September  2. 

FECIAL  case  reserved  for  the  consideration  of  the     On  the  trial 
Judges,  under  13  Vic,  No.  8.  fc^^*'""*' 

At  the  late  Quarter  Sessions  at  Tam worth,  John  larceny  of  a 
Fifilaywn  was  tried  before  me  for  horse  stealing.  p^SSd^that" 

the  prisoner 
was  driving  a  mob  of  horseB  when  the  horse  in  question,  a  distinctly  branded  one, 
joined  the  others — it  being  near  the  owner's  run.  It  did  not  appear  whether  the 
prisoner  (who  was  riding  2%  or  300  yards  behind,  and  iiaving  assistants  a- head  or  at 
the  aide)  saw  at  the  time  that  this  horse  had  joined  his  own  horses.  Bat  the  prisoner, 
the  next  morning,  counted  over  (as  his  custom  was)  the  horses,  and  then  oxove  the 
whole  on  together  to  their  destination.  The  Judj^e  refused  to  tell  the  jury  that, 
aasnraing  this  to  be  a  case  of  finding,  if  when  the  prisoner  first  saw  the  horse  with  his 
mob,  he  did  not  form  the  design  of  conversion,  he  was  not  guilty  of  larceny  ;  but  he 
told  them  that  if  in  such  case,  when  the  prisoner  first  did  some  act,  or  gave  some  di* 
rection  by  which  he  treated  the  horse  as  part  of  his  mob,  or  incorporated  it  therewith, 
he  did  not  form  such  design,  he  was  not  guilty  of  larceny.  The  jury  fonnd  that  it 
was  a  case  of  finding,  and  convicted  the  pnsoner.    Held  that  the  direction  was  rights 
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^864.  Evidence  was  given  that  a  week  or  ten  days  before. 

The  QuBKN  the  horse  (a  distinctly  branded  one)  was  found  in  the 
FinlaVson.  P^^isoJi^r's  possession,  some  70  miles  further  on  the  road 
to  Queensland,  it  ran  up  to  and  of  its  own  accord  mixed 
with  his  mob  of  horses,  with  which  it  afterwards  re- 
mained. This  was  near  but  not  necessarily  upon  the 
owner's  run ;  and  it  was  suggested  by  Mr.  Sirrhpson,  on 
behalf  of  the  prisoner,  and  admitted  by  me,  that  it  was 
open  to  the  jury  to  consider  the  case  as  one  of  finding 
marked  and  traceable  property. 

It  was  in  evidence  that  the  prisoner  was  at  the  time 
riding  some  200  or  300  yards  behind,  and  might  possibly 
have  seen  the  horse  join  the  mob. 

It  was  in  evidence  also  that  the  prisoner,  with  one 
of  his  servants,  counted  over  the  horses  before  starting 
on  the  day's  journey,  every  morning  between  that  time 
and  the  time  of  his  arrest. 

Prisoner  s  counsel  asked  me  to  direct  the  jury  (sup- 
posing they  should  consider  the  case  one  of  finding), 
that  if  when  the  prisoner  first  saw  the  horse  with  his 
mob  he  did  not  form  the  design  of  conversion,  he  was  not 
guilty  of  larceny. 

This  I  refused  to  do — ^but  I  told  the  jury  instead 
(supposing  they  should  so  consider)  that  if  when  the 
prisoner  first  did  some  act,  or  gave  same  direction  bj 
which  he  treated  the  horse  as  part  of  his  mob,  or  incor- 
porated it  therewith,  he  did  not,  &c.,  &c.,  &c. 

The  jury  held  that  the  case  was  one  of  finding  (the 
horse  having  been  off  his  own  run),  and  convicted  the 
prisoner. 

The  question  for  the  decision  of  the  Supreme  Court 
is,  whether  I  was  right  or  wrong  in  ruling,  as  above 
stated,  as  to  time. 

H.  R.  Francis,  (a) 
Chairman  of  Quarter  Sessions, 

June  25,  1864.  Northern  District 

(a)  It  also  appeared  by  the  boy's  evidence  that  he  and  an  abo- 
riginal were  a- head  of  the  horses  when  the  horse  in  question  came 
towards  the  mob,  and  that  they  endeavoured  to  prevent  him  joiniDg 
the  horses,  but  could  not  succeed  ;  also,  that  he  did  not,  at  any  time, 
communicate  this  fact  to  his  master,  the  prisoner. 
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Dari^y  for  the  prisoner.  The  direction  of  the  learned  ^864. 
Chairman  was  wrong ;  as  the  proper  question  for  the  The  Quekx 
jury  was,  whether  at  the  time  the  prisoner  found  the  finlIVson 
horse  he  had  the  felonious  intention.  The  law  is  con- 
cisely stated  in  Christopher's  Case  (a),  where  a  person 
finds  a  purse  of  money  on  the  high  road,  and  appro- 
priates it  to  his  own  use,  the  question  for  the  jury  is, 
whether  he  does  it  at  the  timeof  finding  with  a  felonious 
intent,  and  that  depends  on  whether  at  that  time  he 
knows  who  the  owner  is,  or  has  the  means  of  knowing 
him  by  reason  of  the  marks  on  the  article  indicating  the 
owner.  But  the  finder  is  not  guilty  of  felony,  merely 
because  (when  afterwards  learning  who  the  owner  is)  he 
fails  to  make  restitution  and  fraudulently  retains  the 
property.  In  this  case  the  original  taking  was  not 
felonious ;  and  it  was  no  act  of  trespass.  And  Riley's 
Case  (6)  is  therefore  an  express  authority  in  favor  of 
the  prisoner.  For,consistently  with  the  direction  of  the 
learned  Chairman,  he  may  have  had  no  felonious  in- 
tention when  he  got  possession  of  the  animal.  He 
referred  to  Gardner's  Case  (o),  Dixon's  Case  (cZ),  Thur- 
horn's  Case  (e),  and  Savigny  on  Possession  (/). 

Stephen,  C.  J.  It  appears  that  the  prisoner  was 
driving  a  mob  of  horses,  when  the  horse  in  question  (a 
branded  animal,  the  ownership,  therefore,  of  which  was 
ascertainable  in  the  neighbourhood)  joined  the  others — 
it  being  near  the  owner's  run.  Whether  the  prisoner 
(who  was  two  or  three  hundred  yards  behind,  having 
assistants  a-head  or  at  the  side) saw  at  the  time  that  this 
horse  had  joined  his  own  horses  did  not  appear.  But 
it  was  proved  that  the  next  morning,  as  his  custom  was, 
the  prisoner  counted  over  the  entire  mob,  and  then  drove 
the  whole  on  together  to  their  destination.   The  learned 

On  behalf  of  the  priBoner,  evidence  was  given  that  his  left  eye  was 
an  artificial  or  glass  eye,  and  that  he  had  been  attended  in  gaol  by 
Dr.  Scott,  for  weakness  of  sight  in  the  right  eye.  There  was  no 
direct  evidence  to  shew  at  what  time  the  prisoner  first  became  aware 
of  the  horse's  presence  in  the  mob. — H.  jk.  Francis. 

(a)  2S  L.  J.  M.  C.  35.      {h)  1  Dears.  149 ;  22  L.  J.  M.  C.  4S. 

(c)  32  L.  J.  M.  C.  35.      (d)  25  L.  J.  M.  C.  39. 

(e)  1  Den.  C.  C.  338  ;  18  L.  J.  M.  C.  144.  (/)  p.  148. 
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The  Queen 

V. 
FiSLAYSON. 


Judge,  in  substance,  told  the  jury  that  assuming  this  to 
be  a  case  of  finding,  yet  the  prisoner  need  not  have 
formed  the  intent  to  appropriate  the  animal  at  the 
moment  of  its  junction  with  the  others,  or  of  the  then 
continued  driving  onwards  of  the  horses,  but  that  it 
was  necessary  to  show  that  such  intent  existed  at  the 
moment  of  taking.  He  left  the  question  to  them,  there- 
fore, whether  the  intent  existed  when  the  prisoner  first 
did  some  act,  or  gave  some  direction  by  which  he  treated 
the  horse  as  part  of  his  own  mob  of  horses,  or  incorpo- 
rated it  therewith.  I  am  of  opinion  that  this  direction 
was  right ;  and  it  seems  to  me  doubtful  whether  the 
prisoner's  case  was  one  of  finding  at  all.  If  it  merely 
strayed,  it  was  not  lost,  and  could  not  thereforebe  found 
But  it  appears  that  the  next  morning  the  prisoner 
counted  the  horses,  and  he  therefore  then  saw  this  one 
among  them,  and  determined  to  take  possession  of  it, 
By  the  same  act,  he  took  possession  and  determined  to 
appropriate  it. 


Wise,  J.,  concurred. 


Conviction  sustained. 


Ex  parte  Cory. 


December  1. 
A  jastice  of    JTS^'A.CS  applied  for  an  order  in  the  nature  of  aman- 

the  peace  act-   "^ 
ingjadicially, 
in  the  exercise 
of  his  sum- 
mary juris- 
diction, can- 
not refuse  to 
hear  any 
attorney  who 
has  been  re- 
tained to  con- 
duct a  case 
for  a  client  as 
an  attorney  or 
advocate  in 

the  matter,  because  of  insulting  and  contemptuous  lan^pa^e  used  by  such  attoney 
on  a  simiiax  occasion  to  another  justice,  or  to  the  same  justice,  but  on  a  former  d«y. 

(a)  Qitcere— whether  the  provisions  of  this  section  were  intended 
to  apply  to  a  case  like  the  present  ? 


damns,  under  the  5th  section  of  the  11  and  12 
Vic,  c.  44  (a),  to  compel  Mr.  Murphy,  a  justice  of  the 
peace,  to  hear  the  applicant  as  an  attorney  at  the  Police 
Office,  in  a  particular  case  within  the  summary  juris- 
diction of  justices.  The  cause  assigned  by  the  justice 
for  refusing  to  hear  the  applicant,  was,  that  he  had  xm- 
conducted  himself  in  Court,  and  insulted  the  justice  on 
a  former  occasion.  Had  the  applicant  done  so  in  this 
particular  matter,  it  need  not  be  disputed  that  the 
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.Cory. 


justice  might  have  refused  to  hear  him.  Neither  is  it  ^^^ 
necessary  to  enquire  what  might  have  the  effect  of  an  Ex  parte 
adjudication  or  judgment  by  the  Bench,  or  any  justice 
suspending  the  applicant,  or  silencing  him  for  any 
specified  time.  But  it  is  submitted  that  for  previous 
misconduct  in  another  case,  and  on  another  day,  the 
justice  had  no  such  power  as  was  exercised  on  this 
occasion.  The  applicant  appeared  as  attorney  for  the 
complainant  in  the  case  in  question,  and  had  a  right  to 
be  heard,  under  the  1 2th  section  of  Sir  John  Jeri>is 
Act,  No.  2  (a) ;  which,  after  providing  that  the  place 
where  the  trial  takes  place  shall  be  an  open  and  public 
Court,  enacts  that  the  defendant  shall  be  admitted  to 
make  his  full  answer  and  defence,  and  to  have  the  wit- 
nesses examined  and  cross-examined  by  counsel  or  at- 
torney on  his  behalf,  and  that  "  every  complainant  or 
informant  in  any  such  case  shall  be  at  liberty  to  conduct 
such  complaint  or  information  respectively,  and  to  have 
the  witnesses  examined  and  cross-examined  by  counsel 
or  attorney  on  his  behalf."  This  refusal  in  fact  obliges 
a  complainant  in  any  case  pending  before  this  justice, 
to  employ  another  attorney,  and  is  an  infringement 
both  of  the  right  of  the  attorney  and  of  his  client. 

Foster,  for  the  justice,  showed  cause.  The  refusal  by 
Mr.  Cory  to  apologise  for  his  former  misconduct,  was  a 
continuing  offence.  The  proceedings  of  an  inferior 
Court  must  be  conducted  subjecttoreasonableconditions 
and  rules  of  practice.  Every  tribunal  has  power  to 
establish  and  enforce  the  observance  of  such  rules.  Can 
it  be  said  that  a  justice  cannot  adjourn  for  an  hour  ?  or 
a  day?  or  refuse  to  sit  at  all  in  a  particular  case?  If  he 
can  do  this,  why  can  he  not  refuse  to  hear  a  particular 
person  altogether  ?  It  is  submitted  that  a  justice  has 
power  to  imprison  or  fine  for  contempt  in  his  presence, 
which  leads  to  the  obstruction  of  the  administration  of 
justice;  and  the  Court  can  enquire  whether  the  circum- 
stances did  constitute  a  contempt,  as  was  done  in  In  re 
Pater  (6).     But  if  so,  must  he  not  surely  have  the  less 

(a)  11  and  12  Vic,  c.  43.  (h)  33  L.J.M.C.  142. 

u— 3 
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^864.  power  of  merely  refusing  to  hear  ?  [  Wise,  J.  Before 
Ex  parte  Sir  John  Jervia*  Act,  attorneys  had  no  right  to  appear 
CoRT.  jj^  summary  cases;  CoUier  v.  Hicks  (a).]  The  decision 
of  his  Honour  Mr.  Justice  Milford  (b),  in  Chambers,  is 
distinctly  in  point  infavourof  therespondent.  Itisthere 
laid  down  that  Magistrates  sitting  to  hear  mattei*s  by 
statute  placed  under  their  jurisdiction,  are  holding  a 
Court — and  every  Court,  whether  a  Court  of  record  or 
not,  may  commit  to  prison  for  contempts  perpetrated  in 
the  face  of  it;  and  the  rule  for  a  mandamus  was,  under 
very  similar  circumstances  discharged  with  costs.  The 
complainant  need  not  have  been  injured — for,  as  was 
said  in  that  case,  there  is  the  whole  bar  and  roll  of 
attorneys  open  to  his  choice.  Is  not  the  power  claimed 
incident  to  a  Court  of  Petty  Sessions?  It  is  a  principle 
of  the  common  law  that  such  powers  are  given  as  are 
necessary  to  the  existence  of  such  a  Court,  and  the 
proper  exercise  of  the  functions  itis  intended  to  execute. 
Surely  the  law  empowers  it  to  protect  itself  from  all 
impediments  to  the  due  course  of  its  proceeding;  Kidiy 
v.  Carson  (c).  In  R,  v.  Davison  (d),  which  was  an 
indictment  for  a  blasphemous  libel,  the  defendant  who 
conducted  his  own  defence  was  fined  by  the  presiding 
Judge,  for  misconduct  in  the  course  of  his  address  to  the 
jury.  Having  been  convicted,he  moved  for  a  new  trial 
In  refusing  the  rule,  Abbott,  C.J.,  said — "It  is  utterly 
impossible  that  the  law  can  be  properly  administered,  if 
those  who  are  charged  with  the  duty  of  administering 
it  have  not  power  to  prevent  instancesof  indecorum  from 
occurring  in  their  own  presence."  [Stephen,  C.J.  The 
case  in  which  the  misconduct  of  Mr.  Cory  had  occurred 
wasover.  Courts  of  criminal  jurisdiction  haveauthority 
to  order  that  nonewspapershall  publish  the  proceedings 
in  a  pending  case,  till  the  case  is  over ;  and  if  pending 
the  case  and  while  the  Court  has  jurisdiction  over  it,  a 
newspaper  disobeyed  the  order,  the  proprietor  might  be 
fined  (e).  Mr.  Walters  of  the  Times,  was  once  fined 
£500  for  disobeying  an  order  of  this  kind,  but  it  was 

(a)  2  6.  &  Ad.  663.         {h)  AprU,  1S59.        (r)  4  Moore  P.C.  89. 
{d)  4  6.  and  A.  319.      (e)  See  B.  v.  Clement,  4  B.  &  A.  218. 
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pending  the  case.]     The  decisions  of  Cox  v.  Coleridge        ^864. 
(a),  Beaumont  v.  Barrett  (6),  and  Fenton  v.  Hampton     Ex  paite 
(c)  were  referred  to.  Cory. 

The  judgment  of  the  Court  was  now  delivered  by        *^*°ift65  ^^' 

Stephen,  C.J.  This  matter  has  so  long  stood  over 
for  judgment,  not  on  account  of  its  diflSculty,  but  be- 
cause (from  the  importance  of  the  questions  arising  in 
it)  we  wished  to  look  fully  into  the  authorities,  and 
deliver  our  opinion  in  writing  after  a  review  of  them. 

The  complaint  made  by  Mr.  Cory  is,  that,  he  having 
been  retained  to  conduct  a  case  for  a  client,  at  the 
Sydney  Police  Office,  in  which  the  justice  was  sitting 
judicially,  in  the  exercise  of  his  summary  jurisdiction, 
the  latter  refused  to  bear  him  as  an  attorney  or  advocate 
in  the  matter,  because  of  certain  alleged  insulting  and 
contemptuous  language  used  by  the  applicant  on  a 
similar  occasion  to  another  magistrate — or,  as  it  would 
seem,  to  the  same  justice,  but  on  a  former  day.  It  was 
contended  on  the  motion  before  us,  that,  as  the  statute 
(the  2nd  of  Sir  John  Jervis'  Acts,  c.  43,  sect.  12)  has 
given  to  every  complainant  or  defendant  the  absolute 
right,  upon  summary  proceedings  before  magistrates, of 
appearing  and  being  assisted  by  counsel  or  attorney,  the 
justice  was  bound  by  law  to  hear  Mr.  Cory ;  since  the 
refusal  to  do  so,  would  be  either  to  violate  the  express 
terms  of  the  enactment,  or,  in  effect  to  compel  his  clients 
to  select  another  advocate.  On  the  other  hand,  it  was 
insisted  that  justices  of  the  peace  had  powers  over  all 
persons  attending  before  them,  far  more  extensive  than 
that  exercised  in  the  present  case;  and  that,  if  attorneys 
could  not  be  visited  for  grossly  offensive  language  on 
one  occasion,  by  being  silenced  on  all  others  until  a 
proper  submission  was  made,  the  necessary  rules  of  de- 
corum and  propriety  could  not  be  enforced  against 
practitioners. 

We  have  referred  to  the  numerous  cases  and  dicta,  to 
be  found  in  the  books  on  the  subject  of  contempts,  in  a 

(a)  1  B.  &  C.  37.  (6)  1  Moore  P.O.  59. 

{€)  11  Id.  347. 
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^^Q5.  view  to  the  discovery  of  some  principle  which  might 
Ex  parte  embrace  the  particular  question.  And  it  is  our  desire, 
as  it  is  our  duty,  to  uphold  the  just  authority  of  the 
magistracy,  and  support  them,  as  far  as  may  be,  in  their 
efforts  to  restrain  the  impertinence  of  manner,  or  licen- 
tiousnessof  tongue,  which  perhaps  are  found  occasionally 
to  disfigure  proceedings  before  them.  But  the  exten- 
sive powers  (that,  for  example,  of  punishing  contempts 
summarily  by  imprisonment  and  fine),  which  are  by  law 
conferred  on  Courts  of  record,and  on  their  Judges  while 
there  presiding,  do  not,  as  a  general  rule,  exist  in  tribu- 
nals of  inferior  grade.  It  has,  indeed,  been  said,  that 
every  judicial  tribunal  possesses  necessarily  the  power 
of  punishing,  by  committal,  such  contempts  committed 
in  its  presence,  as  tend  directly  to  obstruct  the  exercise 
of  its  functions ;  and  the  immediate  removal  of  which, 
therefore,  becomes  essential  to  their  performance.  As- 
suming such  a  power,  however,  to  exist  in  justices  of  the 
peace,  under  such  circumstances,  it  clearly  must  be 
exercised  at  the  moment,  after  adjudication  that  there 
has  been  such  a  contempt.  But  the  question  here  is 
of  a  different  nature;  and  we  must  observe,  in  passing, 
that  there  is  no  case  in  which — though  the  point  has 
been  more  than  once  raised — it  has  ever  been  held 
that  justices  possess  the  stated  power. 

It  will  by  no  means  follow,  that,  if  that  large  power 
(unlimited  and  unrestrained  as  it  would  be)  does  not 
exist,  the  magistrates  are  therefore  without  remedy.  In 
case  of  any  such  grossly, improper, or  insulting  language, 
or  indecorous  conduct,  in  the  face  of  the  bench,  as  shall 
amount  to  a  breach  of  that  necessary  degree  of  decency 
and  order — without  the  observance  of  which,  in  judicial 
and  magisterial  proceedings,no  tribunal  could  effectively 
secure  to  itself  respect  and  obedience — the  sitting 
justices  or  justice  may,  undoubtedly,  for  such  contempt 
and  misconduct,  require  the  offender  to  enter  into  recog- 
nizances to  a  reasonable  amount,  and  for  a  specified 
reasonable  period,  to  be  of  good  behaviour — and  may 
commit  him  until  such  security  shall  have  been  given. 
The  repetition  of  any  similar  contempt,  'during  that 


CASES  AT  LAW.  309 

period,  would  of  course  be  a  breach  of  the  recognizance.         1865. 
The  offender  in  any  such  case,  moreover,  is  clearly  guilty      Ex  parte 
of  a  misdemeanour  at  common  law,  and  might  be  pro-        Coky. 
eeeded  against  by  indictment,  accordingly. 

These  remedies  would  appear  to  be  sufficient,  if 
cautiouslypursued,  andin  a  fitting  case,fortheadmitted 
evil.  But  we  entertain  no  doubt  that  any  person  offend- 
ing, in  the  manner  and  to  the  extent  supposed,  and  so 
that  a  repetition  of  such  behaviour  is  reasonably  appre- 
hended, may  also  be  forthwith  removed  from  the  room; 
and,  if  so,  he  may  be  kept  out  of  or  prevented  from 
entering  it  during  the  remainder  of  the  proceedings. 
For  such  a  power  exists  in  the  case  of  any  ordinary 
meeting,  where  a  person  otherwise  entitled  to  be  present 
so  obstructs  the  proceedings  that  they  cannot — without 
immediate  "abatement"  of  the  nuisance — be  peaceably 
continued ;  and  it  would  be  absurd  to  suppose,  that  at 
least  an  equal  power  is  not  possessed  by  publicfunctiona- 
ries  in  the  discharge  of  their  important  duties.  But  to 
remove  a  turbulent  or  misbehaving  person  for  the 
moment,  merely,  without  the  correlative  necessary  power 
of  continuing  his  enforced  absence,  for  the  required 
period  of  peaceful  progreas,  would  be  nugatory  and 
idle.  It  would  seem  reasonably  to  follow  that  a  magis- 
trate might,  instead  of  removing  the  offender,  refuse 
any  further  to  hear  him  in  the  case  pending — at  all 
events,  until  he  shall  have  given  full  assurance  by 
apology  or  retraction,  and  otherwise,  that  he  will  not 
repeat  the  objectionable  conduct. 

The  question  is,  however,  whether — for  any  such  in- 
sulting or  unbecoming  conduct  as  is  supposed — the 
offender  could  be  prevented  from  entering  the  room,  or 
taking  part  in  proceedings  there,  before  another  or  the 
same  magistrate,  on  a  day  subsequent  to  that  of  the 
misconduct.  We  need  not  now  consider,  whether  the 
offender  could  be  lawfully  so  restrained  by  the  same 
justices  or  justice  on  the  same  day;  because,  for  such  a 
purpose  (if  not  for  all  purposes),  it  may  be  considered 
that  the  same  tribunal  then  continued  there  sitting, 
although  some  other  case  had  commenced, or  some  other 
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1865.  cases  even  had  intervened.  That  was  the  state  of 
Ex  parte  things  existing,  it  appears,  in  Ex  parte  Cory — decided 
Cory.  |^y  j^j.  Justice  MUford  in  Chambers,  in  April,  1859. 
But  here  there  was  clearly  a  new  case  pending,  a 
different  party  interested,  and  a  new  and  distinct 
tribunal — even  though,  in  fact,  the  same  indi\'idual 
justice  may  have  been  sitting.  The  latter,  therefore, 
had  in  our  opinion  no  jurisdiction  over  Mr.  Ctyry,  in 
respect  of  his  previous  misconduct,  whatever  it  may 
have  been — and  was  bound,  consequently,  to  hear  him 
on  behalf  of  his  new  client. 

In  deciding  thus,  that  the  mandamus  applied  for 
must  issue^  we  would  impress  on  the  applicant,  and  on 
all  others  in  his  position  practising  in  police  offices,  the 
importance  of  the  duty  which  devolves  on  them  in 
conducting  their  cases,  to  exhibit  towards  the  presiding 
justices  or  justice  not  merely  deference  and  respect,  but 
towards  them  and  others,  that  courtesy  of  demeanour 
and  language,  which  becomes  gentlemen  at  all  times, 
whatever  disturbing  influences  may  interpose.  The 
most  fearless  advocacy  of  a  client's  interests,  there  or 
elsewhere,  is  quite  compatible  with  the  exhibition  in 
the  highest  degree  of  all  that  is  here  insisted  on— 
while,  for  errors  in  any  judicial  decision,  there  is  a 
remedy  by  appeal.  If,  therefore,  at  any  time,  regard- 
less of  his  duty,  the  applicant  shall  stand  convicted 
before  us  of  misconduct,  such  as  we  have  characterised 
in  tliis  judgment  as  grossly  unbecoming  and  punish- 
able, he  may  be  assured  that  an  example  will  be  made, 
such  as  shall  be  likely,  effectually  to  deter  him  and 
others  from  similar  impropriety  (a). 

Rule  absolute. 


(a)  Soe  Haylock  v.  Sparkt,  1  E.  &  B.  471;  22  L.  J.M.C.  67;  Parher'B 
Case,  Venfria  331  ;  Bac.  Ab.  Courta  (E)  ;  4  Step.  Comm.  421  ;  2  Id. 
669 ;  and  Ex  parte  Carroll,  1  Sup.  Ct.  R.,  C.L.  311. 
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Ex  parte  Hamilton.  December  16. 

SPECIAL  case  stated  under  the  Real  Property  Act     Anappli- 
_  ,^^^  cation  to  have 

of  1862.  lands  brought 

The  question — which  was  brought  somewhat  irregu-  ™^Jt?on  of 

larly (a)  before  the  Court — was,  whether  a  person  claim-  the  Real  Pro- 

ing,  as  the  applicant  Hamilton  does,  to  be  the  owner  is62"f  must'^be 

of  land  which  was  in  the  adverse  possession  of  another  entertained 

(on3  Stockdale),  was  entitled  to  have  an  application  trar  General, 

made  by  him  to  have  the  land  in  question  brought  ^*^^gh  it 

under  the  provisions  of  the  Act  entertained  by  the  the  terms  of 

Registrar  General.  Jten'fce 

lands  in  qnes- 
MUford  for  the  applicant.     The  question  is  in  sub-  tion  are,  as  a 

stance  this — whether  a  person  claiming,  as  HamUton  ^cupied^b^' 
does,  to  be  the  owner  of  land  which  is  in  the  adverse  some  person 
possession  of  another  person,  is  entitled  to  have  it  J^i^  ilTany 
brought  under  the  provisions  of  the  Real  Property  Act  W  ^  ^ 
of  1862  (b).    It  will  be  contended  that  according  to  thrapjSicant. 
schedule  A.  (c)  such  person  is  not  so  entitled.    But  the 
14th  section  is  clearly  in  favour  of  the  application  insuch 
case  being  entertained  ;  for  that  clause  requires  every 
applicant  to  state  in  his  application  **  the  nature  of  his 
estate  or  interest,  and  of  every  estate  or  interest  held 
therein  by  any  other  person,  whether  at  law  or  in  equity, 
in  possession,  or  in  futurity  or  expectancy,  and  whether 
the  land  be  occupied  or  unoccupied — and  if  occupied, 
the  name  and  description  of  the  occupant,  and  the 
nature  of  his  occupancy,  and  whether  such  occupancy  be 
adverse  or  otherwise;"  and  this  information  is  required 

(a)  There  was  some  discussion  as  to  the  form  of  the  proceeding, 
whether  it  was  in  fact,  or  to  be  deemed  and  taken  as,  a  rule  or  sum- 
mons, under  the  107th  section  of  the  Act,  or  a  case  by  the  Registrar 
General  under  the  lOSth  section;  but  it  was  agreed  that  the  question 
should  be  decided  on  its  merits  without  reference  to  the  particular 
form- 
ed) 26  Vic,  No.  9. 

(c)  The  fom)  of  application  in  schedule  A  says—  *'And  I  further 
declare  that  there  is  no  person  in  possession  or  occupation  of  the  said 
lands,  adversely  to  my  estate  or  interest  therein ;  and  that  the  said 
land  is  now  (here  state  name  arid  description  of  occupier j  or  that  the 
land  in  unocctipied^  Ac,  4c, 
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^^^'  in  order  that  notice  may  be  given  to  such  party.  But 
Ex  parte  it  is  submitted  that  the  applicant  need  not  be  in  pos- 
session himself,  in  point  of  fact.  His  estate  or  interest 
only,  is  to  be  an  .estate  or  interest  in  "possession"— that 
is,  not  in  expectancy  or  remainder.  Seisin  does  not 
necessarily  imply  bodily  seisin.  The  13th  section  also 
clearly  supports  the  present  application.  The  1 5th 
section  shows  that  where  there  is  a  grant  from  the 
Crown,  it  is  immaterial  whether  or  not  any  body  is  in 
possession.  The  schedule  is  confessedly  a  mere  form, 
which  must  occasionally  require  variations  according  to 
the  facts.  How  can  it  be  supposed  that  the  applicant 
is  ordered  to  insert  matters  when  making  his  application, 
which  must  at  once  put  him  out  of  Court  if  the  schedule 
was  intended  to  be  imperative  so  far  as  relates  to  the 
■  statement  of  possession  ?  In  short,  if  the  mere  form  pro- 
vided by  the  schedule  is  left  out,  the  entire  Act  is  in 
harmony.  Which  then  is  to  prevrail?  The  person  in 
adverse  possession  can  apply, under  the  23rd  .section, tea 
Court  of  Equity  for  an  injunction  to'restrain  the  Regis- 
trar General  from  proceeding.  [Stephen,  C.J.  But 
is  not  the  application  after  all  a  mere  pretence  ?  Is  it 
not  in  truth  an  attempt  to  try  an  action  of  ejectment  in 
the  Registrar  GeneraFs  oflSce,  on  less  formal  and  less 
legal  evidence  than  would  be  required  in  a  Court  of  law, 
and  to  deprive  the  party  of  his  appeal  to  the  Privy 
Council  ?  If  the  Act  allows  this,  there  is  an  end  of  the 
question.  But  then,  how  is  the  party  in  actual  pos- 
session to  proceed  if  he  puts  in  a  caveat  ?]  It  is  sub- 
mitted that  no  hardship  can  be  inflicted,  because  in 
any  event  the  applicant  must  prove  his  case,  and  the 
party  in  possession  might  proceed  under  the  23rd 
section  to  protect  his  interest. 

Isaacs  for  the  Registrar  General.  N  o  one  who  is  not 
in  bodily  occupation  of  the  land,  is  within  the  term 
"  proprietor,"  within  the  definition  contained  in  the  3rd 
section;  and  nobody,  except  such  a  proprietor,  can 
apply.  If  an  applicantcan  make  his  application  in  these 
general  terms,  leaving  out  the  statement  as  to  persons 
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being  in  possession,  the  greatest  injustice  might  be 
wrought.  The  Act  does  not  assume  to  alter  the  legal 
rights  of  the  person  in  adverse  possession,  nor  does  it  de- 
prive him  of  his  right  to  have  this  matter  tried  by  a 
jury.  The  Act  provides  for  all  other  interests  in  the 
land,  but  not  for  those  in  adverse  possession,  which 
shows  that  such  cases  were  not  contemplated  by  the  Act. 
[Stephen,  C.J.  By  the  11th  section,  the  Registrar 
General  can  only  summons  "  persons  interested,"  to  pro- 
duce their  instruments  of  title.  But  aperson  in  adverse 
possession  is  not  necessarily  a  person  having  any  interest 
whatever  in  the  land.  Frequently,he  is  a  mere  intruder 
.without  a  shadow  of  right.]  A  mortgagor  or  mortgagee, 
or  person  being  only  an  encumbrancer  of  any  kind,  or  a 
tenant  for  life,  cannot  be  registered  ;  nay,  they  may  not 
apply  without  the  consent  of  all  who  are  interested. 
Does  not  all  this  tend  to  show  that  in  disputed  cases,  or, 
at  all  events,  in  cases  pHma  facie  disputable,  it  was  not 
intended  that  the  Registrar  General  should  have  the 
power  to  register?  All  the  rather,  because  if  the  Regis- 
trar General  shall  give  a  title  to  the  wrong  man,  the 
latter  by  the  53rd  section  will  acquire  an  indefeasible 
title,  and  the  proper  owner  is  thrown  on  the  assurance 
fuTid.  It  is  submitted  that  it  is  a  monstrous  thing  in 
such  a  way  to  try  a  question  of  disputed  title  against  a 
person  in  possession,  and  thus  compel  him  to  state  and 
maintain  his  title.  The  statute  is  one  relating  to  pro- 
cedure, and  does  not  purport  to  alter  the  legal  rights 
of  parties ;  and  the  Court  will  not  by  construction 
effect  so  fundamental  a  change,  unless  the  language  of 
the  statute  is  distinct  (a). 

The  judgment  of  the  Court  was  now  delivered  by 

Stephen,  C.J.  The  question  submitted  by  this 
special  case,  arising  on  the  construction  of  the  recent 
Act,  passed  to  simplify  and  render  less  expensive  the 
transfer  of  real  property,  has  been  twice  argued — once 
before  Mr.  Justice  Wise  and  myself,  and  afterwards 


1864. 

Ex  parte 
Hamilton. 


January  13, 
1865. 


(a)  See  De  Winton  v.  The  Mayor  of  Brerout  26  Beav.  544  ;  and 
WiUter  V.  Adcock,  31  L.  J.  Ex.  380. 
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^^^'  before  the  three  Judges ;  and  I  confess  myself  to  be, 
Ex  parte  still, not  altogether  free  from  doubt  respecting  it  Upon 
the  whole,  however,  I  agree  with  my  colleagues  that 
there  are  enactments  in  this  statute,  in  some  of  its 
clauses,  which  countervail  the  form  and  terms  con- 
tained in  section  13,  and  in  the  schedule;  and  that  the 
claim  of  the  applicant,  therefore,  to  have  the  land  in 
contest  brought  (as  the  statute  calls  it)  under  the 
operation  of  the  Act,  must  be  entertained. 

I  assent  to  this  conclusion  with  reluctance — and,  as 
already  intimated,  after  much  hesitation.  The  Act  was 
not  passed,  as  I  conceive,  to  enable  persons  to  try  either 
litigated  or  doubtful  questions,  of  title  to  real  property. 
Although  called  by  a  more  comprehensive  name,  this 
law  has  one  sole  object — that  of  simplifying  the  process, 
previously  most  cumbrous  and  burthensome,  by  which 
such  property  may  be  trarisferred.  The  Act  assumes, 
therefore,  in  the  prescribed  form  of  application,  that  the 
person  seeking  the  benefit  of  its  provisions  is  indis- 
putably the  owner — already  ascertained,and  actually  in 
possession.  Nor  can  any  land  be  brought  under  them, 
accordingly,  where  there  is  a  divided  or  in  any  degree 
antagonistic  interest,  without  the  concurrence  of  all 
parties.  There  are  clauses,  of  course,  directing  notice 
to  be  given  to  various  persons,  not  on  the  land  described 
merely,  or  to  its  occupiers,  but  to  those  who  are  on  ad- 
joining lands  also— lest  by  possibility  other  claimants 
should  exist,  or  a  neighbour  s  boundaries  be  mistakenly 
included.  And,  as  a  necessary  preliminary  to  trans- 
ferring land,  the  right  to  do  so  must  obviously  be  shown 
to  the  tribunal,  which  is  to  sanction  and  perfect  the 
transfer.  But  the  legislature,  surely,  could  never  have 
intended  to  enable  an  applicant— under  the  pretence 
(for  it  is  nothing  better)  of  desiring  only  an  inexpensive 
mode  of  transferring  his  property — to  proceed  in  effect 
against  an  adverse  claimant,  or  at  all  events  a  person 
in  actual  adverse  possession,  and  compel  the  latter 
thereupon  to  disclose,  if  not  establish,  his  right  to  that 
po&session. 
The  immediate  consequence  of  this  is,  obviously,  or  it 
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undoubtedly  may  be,  to  reverse  all  long  established  18^5' 
rules,  by  easting  the  burthen  of  proof  upon  the  posses-  Ex  parte 
sor,  instead  of  requiring  it  from  him  who  merely 
asserts  the  right  to  be  possessed.  And  I  discover  no 
set-off  against  that  consequence,  in  the  main,  so  in- 
jurious to  sound  policy,  beyond  this — that  in  some 
cases  perhaps  the  advantage  may  be  gained,  if  it  be 
one,  of  enabling  a  claimant  to  establish  an  equitable, 
and  possibly  lung  dormant  title,  without  the  interven- 
tion of  either  a  Judge  or  a  jury,  upon  evidence  which 
would  not  be  admissible  in  a  Court  of  law.  It  is  suffi- 
cient to  say,  however,  that — if  our  construction  of  the 
statute  be  correct — these  possible  consequences  are  not 
to  be  regarded.  It  may,  moreover,  probably,  be  found 
practicable  occasionally,  to  avoid  them.  But,  what- 
ever the  incidental  result,  it  follows  from  this  judg- 
ment that  every  man  claiming  a  title  to  landed  pro- 
perty, although  possessed  adversely  by  another  for 
many  years  (any  period  short  of  twenty  years),  may 
bring  it  under  this  conveyancing  statute,  and  cause  an 
indefeasible  title  thereto  to  be  recorded  through  the 
Commissioners,  in  his  favour,  against  all  the  world. 

MiLFORD,  J.  By  the  1 4th  section  of  the  26th  Vic, 
No.  9,  every  person  applying  to  have  his  land  brought 
within  the  operation  of  the  Act,  is,  amongst  other  decla- 
rations, to  state  whether  the  land  be  occupied  or  unoccu- 
pied— and  if  occupied,  the  name  and  description  of  the 
occupant  and  the  nature  of  his  occupancy,  and  whether 
such  occupancy  be  adverse  or  otherwise.  Th6  legisla- 
ture must  be  taken  to  have  some  object  in  view,  in 
requiring  this  to  be  done. 

By  the  18th  section,  notice  is  to  be  given  to  the  per- 
sons, if  any,  stated  in  the  declaration  by  the  applicant- 
proprietor  to  be  in  occupation  of  such  land.  Here  again 
the  legislature  requires  notice  to  be  given  to  the  occu- 
pant, we  must  suppose,  for  some  purpose;  and  nothing 
is  said  in  either  of  the  clauses  to  exclude  a  person  in 
possession  by  an  adverse  title,  or  by  means  of  ah  act  of 
trespass.    By  the  21st  section,  any  person  claiming  an 
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1865.  interest  in  the  land  (which  every  person  in  possession 
Ex  parte  must  be  presumed  to  do)  may  lodge  a  caveat  with  the 
.Hamilton.  Registrar  Generalin  the  formmentioned  in  the  schedule 
to  the  Act,  forbidding  the  bringing  of  such  land  under 
the  provisions  of  the  Act ;  and  every  such  caveai  shall 
particularise  theestate,interest,lien,orchargec]aimedby 
the  person  lodging  thesame,andthe  person  lodging  such 
caveat,  shall,  if  required,  deliver  a  full  and  complete 
abstract  of  his  title.  There  is  nothing  in  this  section 
to  exclude  a  person  who  may  hold  adversely  from 
lodging  a  caveat. 

By  the  23rd  section,  the  caveat  shall  be  deemed  to 
have  lapsed,  if  the  person  lodging  it  shall  not  within 
three  months  have  taken  proceedings  in  some  Court  to 
establish  his  title,  or  shall  have  obtained  an  injunction 
from  the  Supreme  Court,  restraining  the  Registrar 
General  from  bringing  the  land  within  the  Act 

Supposing  then  a  person  applying  to  have  the  land, 
on  which  there  is  some  other  person  in  occupation  by  an 
act  of  trespas<5  or  any  other  adverse  title,  brought  within 
the  provisions  of  the  Act,  the  person  so  in  occupation 
must,  after  lodging  a  caveat,  apply  to  the  Supreme 
Court  by  injunction  to  prevent  the  Registrar  General 
from  bringing  the  land  within  the  Act;  and  thus,  he 
must  establish  his  right  to  an  equitable  interest  in  the 
land,  for  he  already  has  the  possessory  legal  right,  and 
cannot  bring  an  action  against  the  claimant  who  is  out 
of  possession.  The  person  seeking  to  bring  the  land 
within  the  Act,  if  he  should  recover  in  ejectment,  would 
only  acquire  the  legal  interest  (and  it  seems  that  he  Tieed 
do  nothing),  and  the  equitable  interest  would  have  to  be 
decided  by  means  of  a  suit  instituted  by  the  person 
actually  in  possession.  The  Act  says  that  he  is  to  estab- 
lish his  right.  It  therefore  appears  to  contemplate  the 
determining  the  equitable  right  as  well  as  the  legal 
right  in  the  first  instance,  calling  upon  the  person 
actually  in  possession  to  prove  his  title,  as  he  would  have 
to  do  if  he  were  about  to  sell  his  land.  No  vendor 
could  sell  his  land  if  a  person  out  of  possession  made  a 
claim  which  was  not  disposed  of,  unless  he  disproved  it 
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to  the  satisfaction  of  the  purchaser.  So  here  the  person  ^8g5. 
in  actual  possession  is  called  upon  by  the  Act  to  shew  he  Ex  parte 
has  a  good  title.  There  are  two  claimants  to  the  estate, 
and  the  Act  throws  the  burden  of  proving  the  right  to 
the  land  on  the  person  in  possession,  instead  of  the  per- 
son out  of  possession.  This  certainly  appears  to  have 
been  the  intention  of  the  legislature;  for  the  obtaining 
an  injunction  against  the  Registrar  General  necessarily 
includes  an  injunction  against  the  person  seeking  to 
bring  the  land  within  the  Act ;  and  an  injunction,  is 
especially  applicable  to  the  object  sought  for  by  the 
person  in  possession — viz.,  the  prevention  of  an  eject- 
ment by  the  opponent.  No  doubt  much  mischief  may 
arise  from  this  construction  of  the  Act ;  but  I  do  not 
see  how  it  can  be  otherwise  construed.  A  stranger 
shewing  some  shadow  of  title  has  only  to  apply  to 
have  land  brought  under  the  Act  and  a  person  in 
possession  may  be  obliged  to  discover  his  title.  If  he 
do  not,  the  Registrar  General  will  declare  that  the 
applicant  has  a  good  title,  and  so  any  defect  in  the 
title  of  a  person  who  may  have  been  in  possession  for 
twenty  years  will  be  discovered.  He  is  obliged  to 
enter  a  caveat  and  proceed  thereon.  This  is  not  in 
accordance  with  the  usual  course  of  proceeding — and 
the  well  established  principle  of  law  is,  that  a  person 
shall  not  be  obliged  to  discover  his  title — but  the  Act 
itself  is  of  an  extraordinary  nature,  and  the  legislature 
appears  to  have  so  enacted. 

The  only  difficulty  arises  from  the  form  of  the  sche- 
dule A.  annexed  to  the  Act,  being  the  declaration  men- 
tioned in  the  14th  section,  made  for  the  purpose  of 
bringing  the  land  within  the  Act,  which  contains  the 
following  clause — "  And  I  further  declare  that  there  is 
no  person  in  possession  or  occupation  of  the  said  land, 
adversely  to  my  estate  or  interest  therein." 

Now  I  apprehend  that'when  a  schedule  of  forms  is  ap- 
pended toan  Actof  parliament,it  is  not  supposed  tomeet 
eveiy  state  of  circumstances  that  may  arise,  and  that  the 
forms  mity  be  added  to  or  deducted  from  so  as  to  meet 
the  actual  circumstances  of  the  case  for  the  time  being 
under  consideration.    If  there  were  no  person  in  adverse 


318  SUPREME  COURT  REPORTS. 


Hamilton. 


1866.  occupation,  that  part  of  the  form  would  be  used  by  the 
Ex  parte  applicant;  if  there  were,  the  name  and  description  of  the 
adverse  occu  pan  t  would  h  a  ve  to  be  inserted  in  like  manner 
as  if  there  were  any  other  occupier.  The  14th  section 
directs  that  thenatureoftheoccupancy  should  bestated— 
viz.,  whether  it  be  adverse  or  not ;  but  the  form  in  the 
schedule  is  that  he  is  to  do  no  such  thing,  but  is  to  state 
that  there  is  no  person  in  adverse  possession. 

The  case  is  not  without  difficulty, chiefly  arising  from 
the.  consequences  of  thedecisionof  theConrt,  notsomuch 
from  the  actual  construction  of  the  wording  of  the  Act 

Wise,  J.  The  question  for  our  decision  in  this  case 
is,  whether  an  application  to  have  lands  brought  under 
the  operation  of  the  Act  is  or  is  not  to  be  rejected,  when 
it  appears  by  the  terms  of  the  application  that  some 
portion  of  the  land  is,  as  a  matter  of  fact,  occupied  by 
some  person  who  does  not  claim  in  any  way  to  be  there 
under  the  applicant. 

By  the  terms  of  the  14th  section,  the  application  is  to 
state  whether  the  land  be  occupied  or  unoccupied— and 
if  occupied,  the  name  and  description  of  the  occupant, 
and  the  nature  of  his  occupancy,  and  whether  such  occu- 
pancy be  adverse  or  otherwise. 

The  natural  construction  to  be  put  on  these  words 
seems  to  meto  be  that  the  mere  circumstance  of  a  person 
being  in  occupation,  it  may  be  without  any  pretence  of 
title  whatsoever,  ought  not  to  preclude  the  Registrar 
Qeneral  from  dealing  with  the  application,  and  causing 
the  title  of  the  applicant  to  be  examined  and  reported 
upon  by  the  examiners, and  the  case  to  be  referred  to  the 
Lands'  Titles  Commissioners,  pursuant  to  the  15th  and 
subsequent  sections. 

No  doubt  the  form  in  schedule  A.  is  inconsistent  with 
this  state  of  things ;  but  there  are  two  answers  to  this 
objection.  The  first  is,  that,  speaking  generally,  a 
schedule  of  forms  is  to  be  construed  as  merely  directory, 
especially  when  the  enacting  part  of  thestatuteisclear(a). 
The  second  and  in  this  case  conclusive  answer,  is  to  be 

(a)  See  cases  cited  in  Paiey  on  Convictions  133. 
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found  inthelastparagraphof  the  third  or  interpretation 
section  of  the  Act.  Even  if  not  bound  to  do  so,  I  cannot 
doubt  that  the  Registrar  General  will,  in  such  cases, 
require  notice  to  be  served  upon  the  person  so  in  pos- 
session^ and  that  every  care  will  be  taken  in  working  out 
the  statute  to  prevent  injustice  being  done. 

It  does  not  at  all  follow  that  the  application  will  be 
proceeded  with  because  received  under  the  13th  section, 
becausethe  16th  section  provides  what  isto  be  done,  if  it 
shall  appear  to  the  satisfaction  of  the  commissioner,  &c.; 
nordo  lapprehend  thatiteventhenfollowsthathe  should 
necessarily  succeed  in  obtaining  his  certificate  of  title, 
even  although  there  may  be  a  good  documentary  title. 


1866. 


Ex  parte 

HAMUiTON. 


ZiMMLER  against  Manning. 


/THHK  first  count  was  in  trover  for  the  conversion  of 


JL 


Thesecond  count  was  for  break - 


G.  gave  a  bill 
of  sale  over 


plaintiff's  goods.     

ing  and  entering  plaintiff's  house,  and  remaininj^  there,  to'the'de^^  " 


&c..  and  for  removing  plaintiff's  furniture,  whereby 
plaintiff  was  prevented  from  carrying  on  his  business, 
&c.  There  was  also  a  count  for  money  had  and  received. 


fendant.   The 
plaintiff,  in 
Ignorance  of 
this  mort- 
gage, pur- 
Pleas  (1)  to  the  first  count,  except  as  to  certain  goods  chased  these 

in  the  fourth  plea  specified,  not  guilty;  (2)  to  the  first  S!^-took" 

count,  not  possessed ;  (8)  to  the  same,  leave  and  license :  possession  of 

'         r  J       /  3   them,  and 

having  sold  a 
portion,  removed  the  residue,  together  with  other  goods  subsequently  acquired, 
to  another  place  of  business.  The  plaintiff  then  assigned  the  whole  property 
to  L.  The  defendant  being  unable  to  enforce  his  own  mortgage,  personally 
employed  an  agent  to  do  so— and  the  latter  placed  the  mutter  in  the  hand? 
of  a  solicitor.  Under  the  instructions  of  the  latter  (he  throughout  equally  represent- 
ing L.)  the  plaintiff's  house  was  entered,  and  all  the  goods  indiscriminately,  which 
were  included  in  both  securities,  were  seized  and  bold  ;  the  sale  being  certainly 
effected,  if  not  announced  to  be,  for  both.  It  was  proved  that  the  bailiff  seized  all 
the  goods  at  the  same  time,  under  each  bill  of  sale;  and  that  the  proceeds,  after  de- 
ducting the  expenses  and  the  amount  due  to  L.,  were  remitted  to  and  received  by  the 
defendant.  In  an  action  of  trespass  for  this  illegal  entry  upon  the  house,  and  trover 
for  this  seizure  and  sale,  the  defendant  pleaded  not  guilty  and  not  possessed. 
Held  that  the  defendant  was  liable  for  such  entry,  and  fur  the  intrusion  by  his  agent 
up  to  the  day  of  sale.  Held  also  (  Wise,  J.,  dissentiente)  that  under  these  circum- 
stances the  defendant  must  be  presumed  to  have  seized,  and  to  be  responsible  for 
those  goods  only  which  were  included  in  the  mortgage  to  himself ;  and  as  the  jury 
had  given  damages  as  for  the  seizure  and  conversion  by  the  defendant  of  all  Ik's 
goods^  a  new  trial  was  granted. 
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_  ^^^'  (^)  ^^  ^^®  same,  that  a  portion  of  the  goods  in  the  decla- 
ZiMMLKB  ration  mentioned  were  and  aregoodsspecifiedinaeertain 
Manning  schedule  hereinafter  mentioned  ;  and  as  to  so  many  of 
the  said  goods  in  the  first  count  mentioned  as  are  com- 
prised in  the  said  schedule  of  goods  hereinafter  men- 
tioned, that  before  the  alleged  conversion  a  certain 
indenture  was  made  between  one  Gunst  and  the  de- 
fendant, &c.  The  plea  then  set  out  the  bill  of.  sale 
at  length  (a),  and  after  identifying  the  defendant  as 
one  of  the  parties  to  the  bill  of  sale,  averred  that  at 
the  time  of  the  conversion  the  £450,  for  which  the  bill 
of  sale  was  security,  was  owing  by  GuTist  to  the  de- 
fendant, together  with  interest;  and  that  "the  defendant 
did  thereupon,  and  by  reason  of  his  being  in  law  the 
owner  of  the  said  goods  and  entitled  to  the  possession 
thereof,  hold  possession  of  the  said  goods  in  the  said 
schedule  set  forth,  which  is  the  alleged  conversion  in  the 
declaration  mentioned  and  herein  pleaded  to."  (5)  To 
the  second  count,  as  to  the  breaking  and  entering,  not 
guilty ;  (6)  to  the  same,  as  to  the  removing  plaintiffs 
furniture,  etc.,  that  except  as  to  the  goods  in  the  eight 
(gi6.  ninth)  plea  mentioned,  not  guilty;  (7)  to  the  same, 
as  to  the  removing  plaintiff's  furniture,  &c.,  not  pos- 
sessed ;  (8)  to  the  same,  leave  and  license  ;  (9)  to  the 
same,  that  a  portion  of  the  furniture,  &c.,  were  and  are 
goods  specified  in  a  certain  schedule  hereinafter  men- 
tioned ;  and  as  to  the  removing,  &c.,  of  so  much  of  the 
furniture,  &c.,  as  are  comprised  in  the  goods  in  the 
schedule  to  the  bill  of  sale  hereinafter  mentioned  and 
sought  to  be  incorporated  in  this  plea,  that  before 
the  removing,  &c.,  of  the  goods  herein  pleaded  to,  a 
certain  indenture,  with  schedule  attached,  was  made 
between  one  Gunst  and  the  defendant  (being  the  in- 
denture and  schedule  in  the  fourth  plea  set  forth, 
and  sought  to  be  incorporated  in  this  plea).  The 
plea  then,  after  identifying  the  defendant,  stated  that 
after  the  execution  of  the  bill  of  sale  by  Gunst,  the 

(a)  The  material  parts  of  it  will  be  found  in  the  report  of  this 
case  on  demurrer,  2  Sup.  Gt.  R.,  C.  !<.  236. 


U 
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plaintiff  entered  into  possession  of  the  goods  in  the         1864. 
schedule  set  forth,  with  notice  of  the  defendant's  right      Zimmler 
thereto.     It  then  averred  that  at  the  time  of  the  re-     Manninu. 
moving,  &c.,  the  £450  was  due  and  owing  by  Gunat  to 
the  defendant,,  with  interest;  and  "the  defendant  there- 
upon, he  being  then  in  the  said  house  by  virtue  of  the 
said  indenture,  and  by  reason  of  his  being  in  law  the 
o^wner  of  the  goods  and  entitled  to  the  possession  thereof, 
•did  quietly  remove,"  &c.,  the  goods  mentioned  in  the 
schedule,  which  are  the  alleged  trespasses,  &c.     (10) 
to  the  common  count,  never  indebted.     Issue  thereon. 
At  the  trial  before  Wise,  J.,  it  appeared  that  there 
had  been  a  bill  of  sale  to  secure  £500  to  the  defendant^ 
•of  certain  goods,  medicines,  and  bottles  containing  them, 
and  other  articles,  from  one  Ounst,  who  carried  on 
business  at  G-rafton  as  a  chemist.     The  plaintiff,  in 
iterance  it  would  seem  of  this  mortgage,  purchased 
these  goods,  took  possession  of  them,  and  sold  by  retail 
:a  considerable  portion.     He  then  removed  the  residue, 
together  with  various  goods  subsequently  acquired,  to 
another  place  of  business.     The  identical  bottles,  for- 
merly  belonging  to  Grunst,  continued  in  use  as  the 
receptacles  of  the  new,  indiscriminately  with  the  old 
•drugs  of  the  same  kind.     In  this  state  of  things  (on 
November  26,  1861),  the  plaintiff  by  a  bill  of  sale 
•assigned  the  whole  property  to  one  Lowenthal,  as  se- 
curity for  the  pajnnent  of  two  bills,  at  three  and  six 
months,  of  £30  each,  dated  November  26,  with  a  pro- 
inso  that  if  the  plaintiff  paid  Lowenthal  "  £30  at  the 
•expiration  of  three  months  from  this  date,  and  £30  at 
the  expiration  of  six  months,'^  then  Lowenthal  should 
re-assign  the  said  property.     The  first  of  the  two  bills 
-was  duly  honoured.     The  second  was  due  on  the  29th 
May. 

The  defendant,  living  in  Sydney,  employed  an  agent, 
^Captain  WiaemaUy  to  enforce  his  mortgage,  telling  him 
that  he  had  heard  by  letter  that  the  plaintiff  was  making 
away  with  his  property,  over  which  he  had  a  bill  of  sale, 
but  giving  him  no  specific  instructions.  In  pursuance  of 
this  authority,  Captain  Wttfeman placed thematterin the 
v3 
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^^^'         hands  of  Mr.  Michael,  a  solicitor  on  the  spot ;  under 
ZiMMLER     whose  directions  (he  throughout  representing  equally 
Manninc;.     Lowenthal)  everything  was  subsequently  done,  that 
forms  the  subject  of  this  litigation. 

On  May  20,  1862,  a  bailiff,  under  Mr.  MieJiaeVs  in- 
structions,  entered  upon  the  plaintiff's  house,  and  (the^ 
latter  being  away  from  home)  seized  the  goods  indis- 
criminately, and  closed  the  shop. 

The  bailiff,  Sampson,  who  actually  made  the  seizure^ 
was  not  called ;  but  the  auctioneer  who  employed  him, 
being  himself  instructed  by  the  solicitor,  stated  that 
he  directed  the  seizure  under  that  instruction.    The 
auctioneer  was,  in  the  first  instance,  told  to  seize  for  Mr. 
Manning;    but   afterwards   for  him   and    Lowenthal 
jointly.     The  witness  had,  at  this  time,  been  furnished 
with  both  bills  of  sale: — ^and  he  showed  them  to  the^ 
bailiff  before  the  seizure.     Haying  for  some  reason, 
however,  been  desired  at  first  to  keep  LowenthaPa  name^ 
back,  the  witness  said  nothing  to  Zimmler  respecting 
the  second  mortgage,  until  about  the  fourth  day  follow- 
ing.    A  written  authority  signed  by  Michael,  and  ad- 
dressed to  the  auctioneer  Maurice,  directed  him  "to- 
seize  the  property  comprised  in  the  accompanying  billof 
sale,  Ounst  to  Mawning^  and  now  in  the  possession  of 
Messrs.    Zimmler  and    Woods.^^     The  evidence  fully 
proved  that  the  bailiff  did — that  is,  so  far  as  in  him  lay- 
seize  all  the  goods  at  the  same  time  under  each  bill  of 
sale .     It  was  contended  for  the  plaintiff  that  the  seizure, 
under  jCote^en^^aZ'^  bill  of  sale,  was  altogether  apretenoe; 
and  there  were  many  circumstances  which  led  to  this 
suspicion,  and  especially  because  the  bill  of  sale  to 
Lowenthal  was  only  at  that  time  enforceable  from  the^ 
word  "months"  having  been  used  in  it  instead  of  calen- 
dar months.     The  plaintiff,  for  these  reasons,  supposed 
that  the  bailiff  seized  on  account  of  the  defendant's  claim 
alone.     But  the  seizure  was  of  all  the  goods  indis-^ 
criminately,  which  were  included  in  both  securities;  and 
the  auctioneer  declared  positively,  that  he  shortly  after- 
wards told  Zimmler  it  was  made  for  both  claimants. 
On  the  3rd  June  the  bailiff  sold  all  the  goods  seized  ; 
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the  net  proceeds  of  which  amounted  to  £64  98.     A         ^^^- 
cheque  for  £22   ISs.  was  remitted  bj  Michael  to  the      Zimmler 
defendant  with  the  following  account  \ —  MAmin^o. 

•*  Net  proceeds  as  per  auctioneer's  account  sale,  of  > 
which  copy  annexed  ) 

Paid  possession  money  £7    7    0 

Plaid  Mr.  Lowenthcd  cash  £28  19    0 

Gratuity  to  bailiff  £110 


£ao  0  0 

Cheque  to  Mr.  Mcmning  £22  18    0 

Mr.  3f»cAa«r«  charges  in  both  coses  £4    4    0 


£64    9 


Grafton,  June  4,  1862.  James  L.  Michael." 

The  learned  Jadge  directed  the  jury  that,  in  respect 
of  any  goods  not  in  the  bill  of  sale  by  Qunst  to  Manning^ 
the  plaintiff  was  entitled  to  their  value,  even  although 
they  might  have  belonged  to  Lowenthal — and  that 
neither  the  entry  into  the  plaintiff^s  house,  nor  the 
seizure  of  the  goods  on  behalf  of  Lowenthal,  could 
afford  any  defence  in  the  action.  The  jury  found  for 
the  plaintiff,  damages  £150;  and  no  damages  were 
given  in  respect  of  any  goods  contained  in  the  mort- 
gage from  Ghinst  to  Manning, 

Sir  W.  Manning,  Q.  C,  for  the  defendant,  obtained 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Darvall,  Q.  C,  and  Butler  showed  cause.  The  rule  ^^^  ^• 
nisi  is  not  in  accordance  with  the  judgment  of  the 
Court.  \^Btephen,  C.  J.  It  is  inconvenient  to  discuss 
that  question  now.  Application  to  amend  the  rule 
should  be  made  immediately  after  the  service  of  the 
rule.]  It  is  submitted  that  the  defendant  is  wholly 
responsible  for  the  grievances  complained  of.  The 
wrongful  seizure  of  the  goods,  which  the  defendant  was 
not  entitled  to  at  all,  instantly  gave  the  plaintiff  a  right 
to  recover  from  him  their  value — and  the  defendant 
cannot  set  up  in  answer  the  title  of  Lowenthal.  In  the 
words  of  Crompton,  J.,  in  Waters  v.  The  Monarch  Life 
and  Fire   Insv/rance   Company    (a),    "the  plaintiff  is 

(a)  5  £.  &  B.  870  ;  25  L.  J.  Q.  B.  104. 


324  SUPREME  COURT  REPORTS. 

^^^'  entitled  to  recover  the  whole  value  of  the  goods  in  trover, 
ZiHMLEB  snbject  to  a  liability  to  pay  over  to  the  party  who  has 
Manning,  ^^^  absolute  property  such  a  portion  of  the  money 
received  as  belongs  to  him/'  On  the  same  principle  in 
trespass  for  taking  away  goods  sold  by  the  defendant  to 
the  plaintiflE,  and  not  paid  foraccording  to  the  contract, 
the  plaintiff  is  entitled  to  the  full  value.  The  jury  can- 
not take  into  consideration  the  debt  due  in  respect  of 
them  from  the  plaintiff  to  the  defendant,  because  the 
re-taking  the  latter  would  be  no  answer  to  an  action  by 
him  for  their  price;  Gillard  v.  Brittan  (a).  Maym 
on  Damages  (ft)  was  referred  to.  Therelyingon  Lowei^ 
thaVa  bill  of  sale  was^  however^  a  subterfuge  and  an 
afterthought.  Each  has  concurred  in  the  sale  of  the 
whole,  when  each  was  only  entitled  to  sell  a  part.  If 
the  sale  was  by  both,  it  was  clearly  by  each;  and, 
thex^fore,  the  defendant  is  responsible  for  selling  what 
he  had  no  right  to  seize  or  sell.  Sowell  v.  Champion  (c) 
is  an  authority  that  where  goods  were  taken  under  pro- 
cess upon  a  regular  judgment,  but  in  a  place  to  which 
the  process  did  not  run,  the  plaintiff  may  recover  the 
whole  value  of  the  goods,  and  not  merely  the  amount  of 
damage  which  he  has  sustained  by  their  being  taken  in 
a  wrong  place. 

If  there  was  no  previous  authority  there  was  a  rati- 
fication with  knowledge  of  what  had  been  done,  or  with 
indifference  by  the  defendant  as  to  what  was  done — ^he 
being  willing  to  take  upon  himself,  without  inquiry,  all 
the  risk  of  excess  or  irregularity;  Freemany.  Boaher  (d). 
The  plaintiff  relies  on  the  defendant's  receipt  of  the 
money,  after  getting  a  written  account  from  Michael — 
in  which  four  guineas  are  charged  for  AftcAaeZ'^  services, 
and  seven  days'  possession  money  to  the  bailiff.  Even 
if  the  defendant  only  gave  authority  to  Michael  (or 
rather  to  Captain  Wiseman,  who  afterwards  puts  the 
case  into  MichaeVs  hands),  in  general  terms,  to  do  the 
best  for  him  that  he  could,  or  the  like,  that  would  make 
the  defendant  responsible  for  the  sale  and  seizure.    He 

(o)  8  M.  ft  W.  575.  (6)  p.  225 

(c)  6  A.  ft  E.  411.  id)  13  Q.  B.  789. 
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gave  up  the  bill  of  sale  at  the  time  to  Michael,  with  in-  >^<^> 
strnctions  to  try  and  obtain  payment.  What  did  this  Zimmlrr 
mean^  if  not  that  Michael  was  to  seize  and  sell  if  ^  in  his  Manning. 
opinion,  it  was  necessary  ?  Neither  ought  the  damages 
to  be  reduced  by  reason  of  the  sale  having  been  by 
Lowenthaly  who  had  a  right  to  seize,  though  then  the 
defendant  had  no  such  right.  For  what  can  this  be, 
but  to  set  up  in  eflEect  the  jus  tertii,  and  get  the  benefit 
of  that  inadmissible  defence  in  another  mode  f  The 
only  question  is,  what  was  the  value  of  the  goods  when 
seized  ?  If  the  defendant  and  Lowenthal  by  their  agent 
seized  or  sold,  still  they  did  not  do  so  jointly.  It  was  a 
separate  trespass  by  each,  andmoreoverthere  is  here  no 
justification  pleaded.  It  is  altogether  immaterial  on 
these  pleadings  whether  the  goods  seized  were  or  were 
not  the  goods  of  Lowenthal.  The  defendant  has  not 
disputed  the  property  in  these  goods  at  the  time  of  the 
conversion ;  and  the  conversion  being  proved  the  plain- 
tiff is  entitled — in  the  words  of  Parke,  B.,  in  Vernon  v. 
Shipton  (a), — "to  the  value  of  the  goods  at  that  time." 
Finch  V.  Blount  (b),  and  Jones  v.  Davies  (c)  are 
authorities  that  the  justification  now  sought  to  be 
relied  on,  must  be  specially  pleaded. 

Sir  W.  Manning,  Q.  C,  and  Stephen  {Sheppard  with 
them)  contra.  If  Jlfic/ia^Zwas  authorised  to  do  anything 
for  the  def endantj»it  was  only  to  seize  such  property  as  was 
Ounst's.  The  only  written  instruction  was  to  seize  for 
the  defendant  the  goods  "  comprised  in  the  accompany- 
ing bill  of  sale.'^  But  the  actual  seizure  was,  throughout, 
under  both  bills  of  sale.  It  is  unquestionable  that 
Ixyvcenthal  had  a  legal  right  to  enter  the  house  and  seize 
all  the  goods  not  Gunst's.  In  Baillie  v.  Kell  (d)  it  is 
laid  down  that  where  a  servant  is  discharged  on  good 
ground,  and  a  reason  is  assigned  at  the  time,  another 
reason  may  be  afterwards  proved.  The  same  principle 
is  recognised  inGrenville  v.  The  College  of  Physicians  (e) 
— ^i  n  which  Holt,  C.  J.,  said,  "  suppose  one  has  a  legal 

(a)  2  M.  &  W.  12.  (6)  7  C.  &  P.  478. 

(c)  6  Exch.  663.  {d)  4  B.  N.  C.  638. 

(«)  12  Mod.  386. 
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^^'  and  an  illegal  warrant,  and  arrests  by  virtue  of  the 
ZiMMLBE  illegal  warrant,  yet  he  may  justify  by  virtue  of  the  legal 
UAsvi:fo*  one ;  for  it  is  not  what  he  declares,  but  the  authority 
which  he  has,  is  his  justification.*'  "  If  one  distrain  for 
an  unjustifiable  cause,  yet,  when  he  comes  to  avow,  he 
need  not  insist  on  the  cause  for  which  he  has  distrained, 
but  may  justify  for  any  lawful  cause,  as  for  rentairear, 
though  he  distrained  for  some  other  cause ;  and  the 
cause  for  which  the  distress  in  truth  was,  is  not  tra- 
versable, but  riens  arnere  is  the  proper  plea."  K 
Michael  legally  seized  either  in  virtue  of  the  defendant 
or  Lowenthal's  right,  the  defendant  cannot  be  made  re- 
sponsible. You  may  discharge  a  servant  for  one  cause, 
and  justify  for  another.  So  the  party  acting  under  two 
authorities,  one  good  and  another  bad,  is  justified.  Bat 
it  Michael  could  justify  the  seizure,  how  can  the  de- 
fendant be  responsible  ?  He  referred  to  the  judgment 
of  Martin,  B.,  in  Hooper  v.  Lane  (a),  and  to  ROgwaii 
V.  Sungerford  Bridge  Company  (b),  and  Lewis  v. 
Read  (c).  [Stephen,  G.  J.  Should  not  the  defendant 
have  pleaded  such  justification  ?]  There  is  no  evidence 
of  ratification  sufiicient  to  justify  the  finding  a  verdict 
against  the  defendant  on  thispoint;  forwhatknowledge 
had  the  defendant  that  his  agent  had  seized  or  sold  the 
plaintiff's  own  goods,  or  goods  that  were  his  as  against 
a  wrong  doer.  [Stephen,  C.  J.,  referred  to  McLanghUn 
V.  Prior  (d),  and  Gregory  v.  Piper  (a)^] 

The  Judge  was  wrong  in  excluding,  on  the  question 
of  damages,  the  entry  for  Lowenthal,  and  also  the  sale 
for  him.  How  was  there  here  a  "  conversion  "  by  the 
defendant  ?  MichasFs  act  was  one,  and  undivided  for 
two  persons.  If  legal  as  to  part  in  JL.'s  right  and  as  to 
the  residue  in  jB.^s  right,  is  it  possible  that  A,  or  B,  can, 
nevertheless,  be  sued  with  respect  to  that  part  over  which 
he  had  no  right  ?  A  case  may  be  put  in  which  the 
seizure  by  one,  as  agent  for  four  others,  may  by  the 
combination  be  legal,  and  yet  the  owner  might,  by 

(a)  6  H.  of  L.  443 ;  27  L.  J.  Q.  B.  89.        (6)  3  A.  ft  E.  171. 

(c)  13  M.  &  W.  834.  (d)  4M.&  G.  4a 

(e) 9 B.  ate.  591. 


CASES  AT  LAW.  327 

«ning  each  principal  in  succession  (neither  having  a ^8^- 

right  by  himself,  except  as  to  a  fourth  part),  recover  in  Zimmler 
trover  twice  the  value  of  the  goods  on  the  law  as  con-  maniting. 
tended  for.  Suppose,  for  instance,  A.  buys  £1,000  worth 
of  stock  from  J5.,  and  gives  him  a  bill  of  sale  over  it  for 
£500;  A.  then  buys  another  £500  worth  from  C,  and 
gives  C  a  bill  of  sale  for  £500  over  the  whole  stock ; 
A.  afterwards  obtains  more  stock  from  D.,  and  gives  D. 
A  mortgage  over  the  whole  for  £500 ;  and  subsequently 
A.  becoming  in  like  manner  indebted  to  E.,  gives  him  a 
mortgage  over  the  whole  for  another  £500 ;  and  again 
A.  obtaining  more  stock  from  J^.,  gives  him  a  like  se- 
<5urity  for  another  £500 ;  in  such  a  case,  if  J5.,  C,  D., 
JE.,  and  F,  authorised  ^'U  attorney  to  realise  under  their 
several  securities,  and  the  attorney  seized  and  sold  all 
the  stock,  A.  would  be  entitled,  according  to  the  law  as 
contended  for,  to  recover  £500  damages  from  JB., 
£1,000  damages  from  D.,  £1,500  from  C,  and  £2,000 
from  JB. — ^in  all,  £5,000  damages  for  such  seizure  and 
sale,  although  the  whole  value  of  the  goods  is  not  worth 
that  amount.  The  damage  can  only  be  to  the  extent  of 
the  plaintifTs  actual  interest,  which  was,  in  this  case, 
worth  nothing.  Thus,  when  the  plaintiff  had  assigned 
his  goods  to  the  defendant  to  secure  a  debt,  subject  to  a 
proviso  that  they  should  remain  in  the  plaintiff's  pos- 
session till  default  of  payment,  or  till  a  particular  notice 
was  given  by  the  defendant,  the  defendant  seized  the 
goods  before  either  of  these  conditions  was  complied 
with.  It  was  held  that  the  plaintiff  might  sue  him,  but 
that  the  value  of  the  goods,  as  between  the  parties,  was 
not  the  proper  measure  of  damages.  1  he  plaintiff  could 
only  recover  an  amount  proportioned  to  his  interest  in 
them  at  the  time  of  the  taking;  Brierly  v.  Kendall  (a). 
In  Sowell  V.  Cha^npion  (b)  the  goods  sold  under  void 
process  were  the  plaintiff's  goods ;  here,  the  property 
sold  was  mortgaged.  [  Wise,  J.  Surely,  because  goods 
are  mortgaged,  they  cannot  be  seized  by  all  the  world 
with  impunity  ?]  In  that  case  also  the  verdict  was  not 
for  the  value  of  the  goods,  but  for  the  amount  levied, 
(a)  17  Q.  6.  93 ;  21  L.  J.  Q.  B.  161.  (b)  6  A.  &  E.  407. 
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1864  But  here  there  was  no  authority  from  the  defendant  to 
ZiMMLEK  Michael  to  seize  more  than  the  defendant's  own  goods^ 
Manning.  I**  Bright  be  otherwise,  if  Michael  had  been  a  servant 
acting  in  the  course  of  his  master's  service,  as  in  Huzzey 
V.  Field  (a),  and  for  his  benefit.  [Stephen,  C.  J. 
Michael  paid  off  Lowenthal  in  full,  and  then  handed  th& 
balance  of  the  sale  to  the  defendant.]  At  that  time  the 
defendant  did  not  know  all  the  circumstances,  and  can* 
not  be  held  to  have  ratified  what  wasdone.  Hesupposed 
only  that  he  was  receiving  the  proceeds  of  hisown  goods. 
Even  assumingthat  there  was  an  employment  oiMichaet 
by  the  defendant  to  seize  ChineVs  goods,  there  was  no 
actual  seizure  except  by  the  defendant  and  Lowenthal 
in  conjunction,  or  rather  by  the  letter  alone,  but  for  the 
benefit  of  himself  and  the  defendant.  Lowenthal  stepped 
in  to  aid  the  defendant  by  enabling  him  safely  to  seize 
the  goods. 

In  Bleaeley  v.  Slaman  (6),  the  defendant  (the  sheriff's 
ofiicer)  arrested  the  plaintiff  at  the  suit  of  both  A,  and 
B,  The  plaintiff  gave  a  bail  bond  in  the  action  at  the 
suit  of  A.,  and  also  signed  a  paper,  purporting  to  be  a 
bail  bond  in  the  other  action,  and  the  defendant  received 
from  him  the  fees  as  upon  a  bail  bond.  It  did  not  ap* 
pear  which  was  executed  first ;  but  the  plaintiff  was  im- 
mediately afterwards  discharged.  It  was  held  that  the 
defendant  was  not  liable,  although  it  appeared  that  an 
hour  before  the  plaintiff's  discharge,  B.  had  informed 
the  defendant  that  his  debt  was  satisfied,  because  the 
plaintiff  was  not  shown  to  have  been  detained  longer 
than  was  justifiable  under  the  lawful  writ.  So  Brigs 
V.  Greinfeild  (c)  is  an  authority  that  when  in  an  action 
of  tort  against  several,  some  let  judgment  go  by  default 
and  others  plead ;  if  upon  the  trial,  the  plea  of  l^osewho 
appear  not  only  operates  as  a  defence  to  themselves,  but 
shows  that  the  plaintiff  had  no  cause  of  action  against 
any  of  the  defendants,  as  that  the  goods  taken  were  a 
gift  from  the  plaintiff,  or  a  lawful  distress  for  rent,  or 
that  the  plain  tiff  had  released  one  of  the  j  oint  trespassers, 

(a)  2  C.  M.  &  R.  439.  (6)  3  M.  &  W.  40. 

(c)  Stra,  610  ;  2  Ld.  Raym.  1372. 
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such  defence  enures  for  the  benefit  of  all.     [Wise,  J.        ^^^* 

There,  the  two  defendants  were  charged  with  a  joint  Zimmler 
wrongful  taking;  but  on  the  record  it  appeared  that  Manning. 
there  could  not  be  a  joint  wrongful  taking,  because  on 
the  record  one  defendant  was  found  not  guilty  because 
the  plaintiff  had  given  him  leave  and  license ;  and  it 
was  held  that  the  plaintiff  could  not  maintain  his  action 
against  the  other,  and  judgment  was  arrested.  The 
same  principle  applies  in  cases  of  conspiracy.]  If  the 
two  principals  had  been  jointly  sued,  Lowenthal  must 
have  obtained  a  verdict,  and  then  no  judgment  could 
have  been  given  against  the  now  defendant ;  can  the 
plaintiff  by  bringing  separate  actions  succeed  7  The 
act  being  one  by  Michael  on  behalf  of  two,  they  can 
both  be  jointly  sued.  And  how  can  the  plaintiff  say 
that  he  has  been  deprived  of  these  goods  by  this  de- 
fendant, when  the  evidence  is  that  he  has  been  deprived 
of  them  by  Lowenthal  equally,  who  was  justified  in 
what  he  did  ?  Or  how  can  he  maintain  that  the  goods 
were  his,  when  at  the  moment  of  the  sale  they  were  in 
the  possession,  and  were  theproperty  too,  oi  Lowenthal  ? 
And  the  very  act,  on  account  of  which  he  complains 
against  the  defendant,  was  that  by  which  he  {Lowenthal) 
became  possessed  of  the  goods  as  his  own.  If  there  was 
a  conversion  by  the  defendant,  entitling  the  plaintiff  to 
the  full  value  of  the  goods,  the  property  would  be 
changed,  and  vest  in  him  by  the  judgment  from  the 
date  of  the  conversion ;  Buchland  v.  Johnson  (a) .  But 
the  goods  by  the  very  act  of  seizure  became  LowenthaVs, 
[^Stephen,  C.  J.  As  the  fact  of  the  seizure  for 
Lowenthal  and  his  right  was  received  in  evidence,  and 
so  was  before  the  jury,  must  not  effect  be  given  to  these 
facts  ?]  The  value  is  not  always  the  measure  of  damage. 
[Wise,  3.  In  Alsager  y.  Close  (6),  the  plaintiff  was 
held  to  be  entitled  to  recover  the  full  amount  of  the  bill 
for  £1,600,  although  the  defendant  had  only  £800 
remaining  due  on  it.]  The  rule  laid  down  in  Chinery  v. 
Viall  (c)  is,  that  the  plaintiff  is  entitled  to  recover  no 

(a)  15  C.  B.  146  ;  23  L.  J.  G.  P.  104,     (6)  10  M.  &  W.  576. 
(f )  5  H.  &  N.  286  ;  29  L.  .J.  Ex.  183. 
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more  tlian  the  real  damage  he  has  sustained;  the 
principle  being  that  a  man  cannot^  by  merely  changing 
the  form  of  action,  yary  the  amount  to  which  he  is  really 
in  law  entitled  according  to  the  true  facts  of  the  case 
and  the  real  nature  of  the  transaction. 


December  17.  Judgment  was  now  given  in  this  case  to  the  follow- 
ing effect : — 

Stephen,  C.  J.  This  is  an  action  of  trespass,  for 
entering  the  plaintiff's  shop  and  dwelling,  and  there 
seizing  and  eventually  selling  sundry  goods,  with  a 
count  in  irover  as  to  the  latter ;  and  the  pleas  were  not 
guilty,  and  not  possessed — on  which  the  jury  returned 
a  verdict  against  the  defendant,  assessing  damages  on 
both  counts  generally.  It  is  a  case  of  no  small  compli- 
cation, and  involving  questions  of  law  on  which  the 
Judges  do  not  concur  in  opinion.  It  becomes  necessary 
for  each  of  us,  therefore,  to  express  his  own ;  the  result 
being,  unless  the  parties  will  agree  to  terms  of  compro- 
mise, a  direction  that  the  damages  be  newly  assessed, 
or  the  granting  of  a  new  trial. 

The  following  are  the  leading  facts.  The  defendant 
held  a  mortgage  over  sundry  goods,  chiefly  drugs  and 
chemicals,  from  a  person  named  Qunat,  who  carried  on 
business  at  a  country  town  as  a  druggist.  The  plaintiff, 
in  ignorance  it  would  seem  of  this  mortgage,  purchased 
the  goods — ^took  possession  of  them,  and  sold  by  retail  a 
considerable  portion.  He  then  removed  the  residue, 
together  with  various  goods  subsequently  acquired 
(mostly  of  the  same,  but  some  of  a  different  character), 
to  another  place  of  business.  The  identical  bottles,  for- 
merly belonging  to  Gunst,  continued  in  use  as  the  re- 
ceptacles of  the  new,  indiscriminately  with  the  old,  drugs 
of  the  same  kind.  In  this  state  of  things,  the  plaintiff 
assigned  the  whole  property  to  one  Lowenthal,  as  se- 
curity for  a  debt  not  then  payable,  but  which  it  appears 
was  so  at  the  time  of  the  seizure  complained  of. 

The  defendant,  living  in  Sydney,  and  unable  there- 
fore to  enforce  his  own  mortgage  personally,  employed 
an  agent  to  do  so — giving  him  no  specific  instructions, 
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bat  leaving  the  mode  to  the  latter's  discretion.     In  pur-        ^^^ 
suance  of  this^  the  agent  placed  the  matter  in  the  hands     Zimmlek 
of  a  solicitor  on  the  spot ;  under  whose  directions  (he     Manning. 
throughout  representingequally  Lowenthal)  everything 
was  subsequently  done^  that  forms  the  subject  of  this 
litigation. 

Having  regard  to  the  nature  of  the  case,  to  the  con- 
versation which  took  place  between  the  defendant  and 
his  agent,  after  the  seizure,  and  to  the  fact  that  the 
formerreceived  the  balance  of  proceeds  of  the  sale  (with- 
out full  information,  it  is  true,  of  all  which  had  occurred, 
but  with  the  means  of  obtaining  it  accessible  before  ac- 
ceptance, had  he  chosen  to  inquire),  I  agree  with  my 
colleagues  that  the  defendant  made  himself  responsible 
for  that  seizure,  so  far  as  it  was  made  on  his  behalf,  and 
for  the  entry  to  effect  it,  as  completely  as  he  would  have 
been  if  acting  personally.  But  the  question  remains, 
how  far  and  for  what,  if  so  acting — bearing  in  mind  the 
participation  in  these  acts  by  Lowenthal — he  would 
have  been  or  is  responsible. 

Now  the  facts  concerning  the  seizure,  as  I  understand 
the  evidence,  are  as  follows : — The  bailiff  who  actually 
made  the  seizure  was  not  called;  but  the  auctioneer  who 
employed  him,  being  himself  instructed  by  the  solicitor, 
stated  that  hedirectedtheseizure under thatinstruction. 
The  auctioneer  was,  in  the  first  instance,  told  to  seize  for 
Mr.  Manning ;  but  afterwards  for  him  and  Lowenthal 
jointly.  The  witness  had,  at  this  time,  been  furnished 
with  both  bills  of  sale — ^and  he  showed  them  to  the 
bailiff  before  the  seizure.  Having  for  some  reason,  how- 
ever, been  desired  at  first  to  keep  LowenthaVs  name 
back,  the  witnesssaidnothingto^mmZer  respecting  the 
second  mortgage,  until  about  the  fourth  day  following. 
The  plaintiff  may  have  supposed,  therefore,  that  the 
bailiff  seized  on  account  of  the  defendant's  claim  alone. 
But  the  seizure  was  of  all  the  goods,  indiscriminately, 
which  were  included  in  both  securities ;  and  the  auc- 
tioneer declared  positively,  that  he  shortly  afterwards 
told  Zimmler  it  was  made  for  both  claimants.  The  sale 
was  certainly  effected,  if  not  announced  to  be,  for  both. 
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^^^'  LowenthaVs  mortgage  was  obviously,  indeed,  meant  to 

ZiMMLBR  be  made  use  of  in  support  of  the  seizure ;  for,  to  adopt 
Manning.  ^^^  auctioneer's  expression,  that  security  covered  every- 
thing. It  was  necessary,  therefore,  as  the  attorney  and 
auctioneer  alike  must  have  known,  to  render  the  seizure 
secure,  by  avoiding  questions  as  to  what  articles  were  in- 
cluded in  the  one,  and  what  in  the  other  instrument. 
Here,  then,  was  an  entry  into  the  plaintifPs  residence* 
by  one  and  the  same  individual,  on  behalf  of  two  persons 
having  distinct  and  separate  interests.  Of  these  persons; 
one  (as  was  held  by  us  on  the  demurrer  to  his  plea,  jus- 
tifying such  entry)  was  a  trespasser  as  to  that  act ;  but 
the  other  may  be  taken  to  have  been  justified — since  the 
latter's  claim  was  under  the  plaintiff  himself,  who  had 
assigned  to  Lowenthal  all  the  goods  that  were  seized. 
Whether  so  or  not,  however,  the  defendant  I  have  no 
doubt  is  answerable  in  damages  for  that  entry,  and  con- 
sequently for  the  continued  intrusion  by  his  agent  up  to 
the  day  of  sale.  The  defendant  adopted  the  act  of 
seizure,  certainly,  as  to  some  of  the  goods  in  the  house ; 
and  he  must  be  taken  to  have  adopted,  therefore,  the 
entry  for  the  purpose  of  that  seizure.  But,  as  an  entry 
into  the  plaintiff's  residence  by  the  defendant  himseU 
would  have  been  illegal,  even  in  order  to  obtain  his 
own  (formerly  Gtunst's)  goods,  the  entry  by  his  agent 
was  equally  so. 

As  to  tte  goods,  however,  the  question  is,  what  portion 
was  seized  by  the  defendant ; — ^his  own,  merely,  or  those 
also  which  were  assigned  to  Lowenthal,  and  on  which 
the  defendant  had  no  claim.  I  am  of  opinion  that  he 
can  be  held  to  have  seized,  and  to  be  responsible  for, 
those  goods  only  which  were  included  in  the  mortgage 
to  himself. 

As  to  these,  it  is  admitted  that  the  jury  gave  no 
damages ;  although  in  strictness,  as  the  defendant  had 
no  plea  of  justification  on  the  record,  the  verdict  might 
have  included  their  value  also.  But  the  jury  have  found 
damages,  confessedly,  as  for  the  seizure  and  conversion 
by  this  defendant  of  all  LowenthaPs  goods,  and  for  all 
losses  to  the  plaintiff  resulting  from  their  sale.    Con- 
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sistently  with  the  opinion  jnst  delivered  by  me,  the        ^864. 
verdict  so  far  is  wrong;  and,  as  we  have  constitutionally     Zimmlbb 
no  means  of  estimating  and  severing  the  damages,  a  new     Manning. 
trial  or  a  compromise  between  the  parties  is  inevitable. 

It  was  in  substance  urged  for  the  plaintiff,  that  the 
seizure  was  one  entire  thing;  and  consequently  that, 
although  the  defendant  did  not  personally  direct  it,  his 
constructive  ratification  of  the  agent^s  acts  necessarily 
embraced  the  taking  of  LowenthaVs  goods,  as  much  as 
the  conversion  of  his  own.  If  so,  or  if  the  seizure  had  at 
first  been  for  Manning  alone,  and  LowenthaVa  name 
been  merely  introduced  afterwards,  the  verdict  might 
doubtlessbe  sustained.  For,  clearly,  as  against  ilfanmTi^j 
the  ^oods  acquired  since  Gunat's  time,  and  mortgaged  to 
Lowenthal,  were  the  property  of  the  plaintiff ;  and  the 
defendant  could  not  set  up  another's  right,  in  substi- 
tution or  in  aid  of  his  own.  But  it  is  material  to  bear 
in  mind,  that  the  defendant  here  personally  directed  no 
seizure.  He  simply  authorised,  in  effect,  the  seizure  of 
his  own  goods — not  those  of  any  other  claimant.  His 
agents  however,  happening  to  represent  a  seco'nd,  takes 
possession  simultaneously  of  the  goods  of  both.  The 
defendant,  so  far  as  we  can  collect,  knew  nothing  of 
this.  He  knew  only  that  there  had  been  a  seizure  and 
a  sale ;  some  of  the  goods  being  his  own  (the  proceeds  of 
which  he  receives,  and  the  residue  belonging  to  a  third 
party,  with  whom  and  whose  acts  or  rights  he  had  no 
concern.  Admitting,  however,  that  the  defendant's 
receipt,  coupled  with  hispreviousinstruction, amounted 
as  fully  to  a  recognition  of  the  agent's  operations  as  if 
the  defendant  had  been  accurately  apprised  of  them,  I 
conceive  that  he  thereby  assented  to  and  ratified  such, 
only,  as  were  done  (or  which  purported,  or  were  meant 
to  be  done)  on  his  own  behalf,  and  not  those  which 
were  done  for  a  stranger. 

The  agent  seized  both  sets  of  goods,  it  is  true,  and 
by  one  and  the  same  act,  not  being  able  wholly  to  dis- 
tin^ish  between  them.  But,  in  so  doing,  the  intention 
clearly  was  to  take  and  retain  for  each  owner  that  portion 
to  which  he  exclusively  was  entitled ;  that  is  to  say,  for 
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1^^'         the  defendant  the  goods  which  had  belonged  to  Gvnst, 
ZiMAiLKR      and  for  Lowenthal  those  which  belonged  to  LowenOud^ 
Makniko.     ^^^  ^^^3  being  so^  I  hold  that  the  defendant  ratified, 
and  is  responsible  for,  no  more. 

To  determine  otherwise,  wonld  not  merely  make  the 
defendant  a  trespasser,  by  relation,  in  respect  of  an  act 
which  (as  concerningthe  goods  mortgaged  to  Lawenihal) 
was  not  committed  for  his  benefit,  or  in  any  way  on  his 
behalf — ^but  would  involve  the  further  consequence,  that 
in  a  case  of  this  kind  there  never  could  be  a  legal  seizure 
by  either  mortgagee.  For,  many  of  the  goods  being  in* 
distinguishable  as  to  ownership,  neither  owner  coold 
separately  seize  without  committing  a  trespass  as  to  the 
goods  of  the  other.  But,  if  both  parties  in  concert 
seized,  as  here,  by  an  agent,  the  same  result  would  still 
follow ;  since,  by  the  hypothesis,  he  would  as  SmUh't 
agent  have  no  right  against  the  mortgager  to  take  the 
goods  of  Jones — ^while,  as  agent  for  Jones,  he  could  have 
no  right  to  meddle  with  the  goods  of  Smith,  Thus  the 
mortgagor  might  maintain  actions,  separately,  against 
each  creditor — although  the  agent  representing  both 
would  have  seized  simply  their  own  property,  and  ncv 
more. 

The  pleadings  in  this  case,  according  to  my  view  of  it,. 
are  strictly  in  accordance  with  the  defence ;  which  is,  as 
to  the  goods  oi  Lowenthal,  not  a  justification  for  taking 
them,  but  a  denial  that  the  defendant  (personally  or  by 
agent)  ever  took  them  at  all.  On  the  trover  count, 
therefore,  the  verdict  should  on  the  plea  of  not  guilty  be 
entered  for  the  defendant.  Inasmuch,  however,  as  that 
plea  extends  equally  to  the  entry,  and  the  staying  in  the 
house  until  the  sale,  both  the  issues  on  the  first  count 
will  stand  for  the  plaintiff  as  at  present.  But,  unless 
some  arrangement  can  in  the  meantime  be  made,  there 
will  (Mr.  Justice  Milford  concurring  with  me)  be  a  new 
trial,  or  a  new  inquiry  as  to  the  damages — ^whichmust 
be  confined  to  the  two  points  just  mentioned,  and  matters 
incidental  thereto.  The  costs  of  the  new  trial  or  assess- 
ment, with  those  of  the  first  trial  (as  to  the  issues  on 
which  he  succeess),  to  be  costs  in  the  cause  to  the 
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plaintiff;  but  eack  party  to  bear  his  own  costs^  as  to         ^^^ 
this  motion.  Zimmlkr 

V. 


Manning. 


MiLFORD^  J.  It  is  needless  for  me  to  add  anything 
to  the  judgment  of  the  Chief  Justice,  as  we  have  agreed 
upon  tho  substance  of  it  in  consultation.  I  may,  how- 
ever,  add  a  few  words,  pointing  how  the  case  particu- 
larly strikes  me. 

The  defendant  could  not  have  entered  on  the  plaintiff's 
house  without  committing  a  trespass.  Sampson,  the 
bailiff,  entered  as  his  agent,  which  act  was  ratified  by 
the  defendant,  and  the  defendant  therefore  committed 
a  trespass.  Sampson  also  entered  for  Lowenthal,  who 
had  a  right  to  enter ;  but  that  does  not  exclude  the 
entry  for  the  defendant,  who  had  no  right  to  do  so. 

Sampson  then  being  in  possession  rightfully,  i.e.  by 
virtue  of  the  authority  from  Lowenthal,  he  takes  ad- 
vantage of  his  situation  to  act  as  well  for  the  defendant 
as  for  Lowenthal,  and  I  do  not  see  any  objection  to  his 
doing  so.  The  trespass  committed  by  the  defendant  may 
fairly  be  held  to  be  complete  by  the  entry,  and  he  is 
answerable  for  it  under  the  first  countof  the  declaration. 
Sampson  then,  by  virtue  of  th§  authority  given  to  him 
by  Lowenthal,  being  lawfully  in  possession,  acts  as  well 
for  the  defendant  as  for  Lowenthal  by  seizing  the  goods. 
The  entry  on  the  house  is  one  cause  of  action ;  the 
seizing  and  selling  of  the  goods  for  the  defendant,  if 
wrongful,  is  another  cause  of  action.  The  question  then 
is,  was  such  seizure  wrongful  ?  If  the  defendant  had 
been  lawfully  in  the  house,  he  might  have  seized  and 
sold  the  goods  pledged  to  him^  and  Sampson  had  the 
same  power,  acting  as  his  agent. 

The  evidence  is,  that  Sampson  sold  for  both  the  de- 
fendant and  Lowenthal  at  the  same  time — ^not  for  one 
before  the  other.  He  made  no  declaration  for  whom  he 
sold,  and  he  had  authority  from  both.  He  cannot  be 
considered  as  having  sold  all  for  the  defendant  and  all 
for  Lowenthal,  for  that  would  be  absurd.  He  must 
have  sold  part  for  one  and  part  for  the  other.  Then,  in 
the  absenci>  of  any  evidence,  he  must  be  hefd  to  have 
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^^^«         sold  for  the  defendant  what  the  defendant  had  aright  to 
ZiMMLER     sell,  and  for  Lowenthal  what  Lowenthal  had  a  right  to 
Manning.     ^^11-     So  the  defendant  did  no  wrong  as  to  the  seizure 
and  sale. 

The  damages  are  given  for  the  trespass  of  which 
Manning  is  guilty,  and  for  the  seizure  and  sale  of  the 
goods  of  which  he  is  not  guilty.  The  Court  cannot 
reduce  the  damages,  for  they  have  no  finding  of  the 
jury  by  which  to  do  so.  I  therefore  think  there  must 
be  a  new  trial. 

Wise,  J.  I  regret  that,  notwithstanding  repeated 
conferences  upon  this  very  peculiar  tsase,  I  and  my 
learned  brothers  have  come  to  different  conclusions.  I 
will  proceed,  therefore,  to  state  the  grounds  upon  which 
I  am  of  opinion  that  the  defendant  is  liable  for  the 
seizure  and  conversion  of  the  plaintiff's  goods,  as  well 
as  for  the  entry  into  his  house. 

The  facts  are  substantially  set  out  in  the  judgment  of 
his  Honor  the  Chief  Justice ;  except  that  I  do  not  think 
it  sufficiently  appears  from  that  statement,  that  at  the 
trial  before  me  the  evidence  fully  proved  that  the  bailiff 
did — that  is,  so  far  as  in  him  lay — seize  all  the  goods  at 
the  same  time  under  each  bill  of  sale.  This,  indeed, 
was  not  disputed  at  the  trial  before  me ;  the  only  doubt 
was  whether  the  seizure  under  LowenthaVs  bill  of  sale 
was  not  altogether  a  sham.  There  were  many  circum- 
stances that  led  to  this  suspicion,  and  especially  because 
the  bill  of  sale  to  Lowenthal  was  only  enforceable  from 
the  word  ''  months  "  having  been  used  in  it  instead  of 
calendar  months.  So  that  in  law  there  was  a  right  to 
enter  under  the  bill  of  sale,  although  the  promissory  note 
for  thi-ee  months  {i.e.  calendar  months),  by  which  Ihe 
only  remaining  instalment  (about  £25)  was  secured,  was 
not  due  until  after  the  seizure,  and  Lowenthal  did  not 
appear  to  have  done  anything  moi'e  than  ratify  the  act 
of  his  attorney.  The  jury,  however,  declined  to  answer 
a  question  put  to  them  upon  this  point. 

I  directed  the  jury  that  the  defendant  was  liable  for 
the  alleged  act  of  his  agent  if  he  ratified  it,^just  in  the 
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same  manner  as  if  he  had  directed  it  to  be  done;  and        ^^^- 

using  the  language  of  the  Court  of  Queen's  Bench  in     Zimmler 
Freeman  v.  Rosher  (a),  that  ratification  might  be  by     manning. 
adoption  with  knowledge,  or  by  a  person  taking  upon 
himself,  without  inquiry,  the  risk  of  any  irregularity 
which  the  agent  might  have  committed,  and  so  adopting 
all  his  acts — the  latter  alternative  being  equivalent  to 
ratifying  with  knowledge,  because  the  intention  to  adopt 
the  act  at  all  events  is  the  same  as  adopting  with  know- 
ledge.   This  direction  the  Court  held  to  be  right,  and 
also  thatthe  evidence  warranted  the  verdict.   The  differ- 
ence between  myself  and  mylearned  brothers, therefore, 
is  the  application  of  this  and  other  legal  principles  to  the 
facts  of  the  case.     Now,  the  ratification  having  taken 
place,  the  act  must  be  taken  to  have  been  done  by  the 
defendant's  direction — *' Omnia  ratihabitio  retrotra- 
hiiur  et  Tnandato  priori  cequiparatur ;"  and  under  the 
principle  which  determines  all  questions  of  agency — 
*'  qui  fctcit  per  alium  facit  per  se.*'     The  tort  for  all 
purposes  of  liability  must  be  taken  to  have  been  done  by 
the  defendant  in  person.     In  accordance  with  these 
principles,  my  learned  brothers  agree  with  me,  that  the 
defendant  is  liable  for  the  entry  into  the  plaintiff's  house 
— that  is,  that  the  bailiff  was  the  distinct  and  separate 
agent  of  the  defendant  and  of  Lowenthal  in  his  entry. 
•Xn  other  words,  the  legal  position  of  the  defendant  is  the 
same  as  if  he  had  in  his  own  person  made  the  entry,  and 
yet  the  agent,  who  alone  was  personally  present,  if  sued. 
could  have  justified  under  Lowenthal,     For  the  agent, 
if  sued,  could  have  justified  under  Lowenthal,  according 
to  the  doctrine  that  a  manactingundera  legal  authority 
may  justify  under  that  authority,  even  though  he  may 
have  professed  to  act  under  an  authority  which  he  did 
not  possess.     The  act  of  entry  would  thus,  qiwad  the 
agent,  be  indivisible,  but,  quoad  the  principals,  be  a 
separate  and  distinct  act. 

With   all   respect   to   the  opinions  of   my  learned 
brothers,  I  am  unable  to  see  any  reason  why  these  prin- 
ciples should  not  be  applied  to  the  seizureand  conversion 
(a)  13Q.B.  789. 

w— 3 
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^^^'        of  the  goods  as  well  as  the  entry,  and  many  reasons 

ZiMMLBB  why  they  should  be  so  applied. 
Manning.  ^^®  effect  of  the  agent's — that  is  of  the  defendant's— 
act,  wasto render  it  useless  for  the  plaintiff  to  make  any 
exertions  to  pay  off  the  small  sum  due  to  Lowenthal; 
and  indeed  Mr.  MichaeVa  answer,  when  the  plaintiff 
proposed  to  pay  this  sum,  clearly  showed  that  the  sale 
would  go  on  just  the  same.  This  was  in  accordance 
with  thatperson'spreviousconduct — who,  Imay  remark, 
although  present  at  the  trial,  wets  not  called  ;  for  what- 
ever secret  instructions  Ire  might  have  given  to  the 
bailiff,  ne  told  the  plaintiff  that  the  seizure  was  under 
the  defendant's  bill  of  sale,  and  said  nothing  about 
Lowenihcd-8  bill  of  sale. 

Carrying  out  the  same  line  of  conduct,  he  stated,  ac- 
cording to  the  evidence  oiMr.Fialier,  apparently  a  dis- 
interested witness,  that  the  sale  was  on  account  of  the 
defendant,  while  the  auctioneer  stated  that  it  was  for 
both.  The  greater  portion  of  the  goods  were  sold  in 
two  lots — the  fixtures  fetching  about  £20,  and  the  drugs 
about  £40. 

Under  these  circumstances  the  plaintiff  was,  in  my 
opinion,  directly  injured  by  the  act  of  the  defendant's 
agent,  directed  (that  is,  ratified)  by  him  ;  and  it  was  as 
if  the  defendant  had  been  present,  and  said,  ''until  the 
amount  of  my  bill  of  sale  (£500)  is  paid,  those  goods, 
although  not  included  in  my  bill  of  sale,  shall  not  be 
touched  by  you  (the  plaintiff);  and  as  I  have  entered  to 
take  all  that  were  there  to  be  taken,  so  I  shall  keep  pos- 
session and  sell." 

Cases  of  such  a  singular  nature  as  the  present  can 
hardly  ever  have  occurred  :  but  one  nearly  approaching 
to  it  in  principle  might,  with  advantage,  be  put  to  show 
the  soundness  of  my  opinion.  Suppose  a  person  arrested 
by  asherifTs  officer  under  two  writs  of  ca.  re.,  one  issued 
bona  fide  by  a  creditor  for  a  small  sum,  the  other  for  a 
large  sum  by  a  person  maliciously  and  without  reason- 
able and  probable  cause.  His  liberty  would  have  been 
interfered  with,  even  although  the  second  writ  had  never 
been  issued — but  I  have  no  doubt  he  would  have  an 


CASES  AT  LAW.  339 

action  against  the  person  who  issued  the  second  writ  for        1864. 
his  wrongful  act;  and  it  would  be  no  answer  for  him  to      Zimmlbb 
say  "  you  would  have  been  arrested  just  the  same  if  my     manning. 
writ  had  not  been  issued."     The  act  would  have  been 
wrongful ;  and  just  as  the  inability  to  meet  both  writs 
might  prevent  any  effort  to  meet  the  just  writ,  so  in  this 
case  it  was  useless  for  the  plaintiff  to  payoff  Zoi/;en<W8 
small  debt  of  £26,  if  the  seizure  was  tocontinue  in  force 
to  satisfy  the  defendant's  claim  of  £500. 

To  allow  the  defendant  to  be  sheltered  by  the  acci- 
dental circumstance  of  another  person  employing  the 
same  agent,  seems  to  me  to  be  at  variance  with  the 
established  principle  that  a  wrong  doer  shall  not  be 
allowed  to  set  up  the  right  of  a  third  person. 

It  maybe  convenient  here  to  refer  to  two  recent  cases, 
showing  how  strictly  this  doctrine  has  been  carried  out. 
In  Jefferies  v.  Great  Western  Railway  Company  (a) 
theplaintiff  claimed  under  a  bill  of  sale  certain  waggons, 
which  he  alleged  he  had  bought  for  good  consideration 
from  a  person,  who  however  remained  in  possession  of 
them,  and  whilst  so  in  possession  affected  to  assign  them 
for  a  valuable  consideration  to  the  defendants.  The 
vendor  then  became  bankrupt,  still  having  the  waggons 
in  his  possession.  The  plaintiff  afterwards  obtained  pos- 
session of  them,  and  the  defendants  took  them  from  him. 
The  Court  of  Queen's  Bench  held  that  the  defendants 
being  wrong  doers  could  not  set  up  either  by  way  of 
dufence  or  mitigation  of  damages,  that  the  waggons 
really  belonged  to  the  assignees  under  the  bankruptcy. 
So  in  Turner  v.  Hardcastle  (6),  where  the  assignees  of 
a  bankrupt  brought  trover  for  goods  which  had  been 
purchased  by  the  bankrupt  under  an  agreement  by 
which  the  purchase  money  was  to  be  paid  by  instalments, 
and  an  assignment  of  the  property  was  to  be  executed  by 
the  vendor  when  the  whole  purchase  money  was  paid, 
with  power  for  him  to  re-enter  in  case  of  default  in  pay- 
ment of  the  instalment,  the  Court  of  Common  Pleas 
held  that  the  plaintiffs  were  entitled  to  recover  the  full 

(a)  6  E,  &  B.  803  ;  26  L.J.Q.B.  107. 
(6)  II  O.B.N.S.  683  ;  31  L.J.C.P.  193. 
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1864. 


value  of  the  goods  against  a  mere  wrong  doer,  notwith- 
ZiMMLKB  standing  default  had  been  made  in  payment  of  some  of 
MikNNiNG.     the  instalments,  and  the  vendor  had  to  that  extent  an 

interest  in  the  goods. 

These  cases  decide,  and  I  think  for  good  reasons,  that 
a  man  who  has  no  right  or  interest  in  goods,  cannot  pro- 
tect himself  from  the  consequences  of  his  wrongful  act 
by  saying  that  if  he  had  not  taken  the  goods,  the  pos- 
sessor of  them  would  have  been  compelled  to  give  them 
up  to  some  other  person. 

That  the  view  I  take  of  the  present  case  is  the  correct 
one,  will,  I  believe,  be  also  shown  by  considering  what 
appears  to  me  to  be  the  necessary  result  of  holding  that 
the  defendant  is  not  liable.  Supposing  none,  or  only  a 
very  small  portion  of  the  goods  had  been  included  in 
his  bill  of  sale,  would  not  the  same  reasons  now  adduced 
to  protect  him  from  the  consequences  of  the  act  of  his 
agent  be  equally  applicable  ?  It  would  be  said,  "  his 
agent  was  to  seize  only  what  was  in  the  bill  of  sale,  and 
although  he  did  affect  to  seize  these  goods,  and  the  pro- 
ceeds of  the  sale  have  reached  his  employer,  yet  the 
seizure  W81S  for  his  other  employer."  But  what  could  be 
more  likely  to  give  rise  to  oppression  without  the  party 
injured  having  any  redress  ?  An  attorney  or  bailiff 
wishing  to  obtain  possession  of  goods  for  one  principal 
would  only  have  to  put  in  force  at  the  same  time  a  bill 
of  sale  for  a  small  sum,  on  behalf  of  another,  sell,  and 
pay  over  the  proceeds,  part  to  the  owner  of  the  rightful 
bill  of  sale,  and  the  residue  to  the  person  who  had  no 
right.  By  the  force  of  this  judgment  of  the  Court,  if 
the  party  receiving  the  money  were  sued  for  theseizure, 
his  answer  would  seem  to  be — "  the  seizure  was  under 
the  other  bill  of  sale ;  I  only  authorised  the  agent  to 
put  in  force  the  bill  of  sale — that  is,  to  seize  what  was 
included  in  the  bill  of  sale.  He  did  seize,  it  is  true,  but 
that  was  under  the  other  bill  of  sale ;  and  although  I 
received  the  proceeds  of  the  goods,  that  was  money 
which  the  person  who  rightfully  seized  held  as  trustee 
for  the  owner  of  the  goods,  and  my  consenting  to  receive 
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it,  as  a  present  from  him,  does  not  make  me  liable  to 
the  owner  of  the  goods  in  trover." 

This  would  seem  to  be  the  legal  result  of  the  present 
judgment,and,even  if  he  might  be  held  liable  for  money 
had  and  received,  which  I  do  not  see  that  he  could,  it 
would  be  a  very  inadequate  redress  to  the  owner  of  the 
goods  which  had  thus  been  sold,  as  a  matter  of  fact, 
under  both  bills  of  sale,  although,  as  a  matter  of  law, 
under  one  only. 

For. these  reasons,  in  which  I  have  been  unable, 
doubtless  from  their  insufficiency,  to  obtain  the  con- 
currence of  my  learned  brothers,  I  am  of  opinion  with 
them  that  the  defendant  is  liable  for  the  entry  into  the 
plaintifTs  house,  but,  differing  from  them,  that  he  is 
also  liable  for  the  seizure  of  the  goods  ;  the  entry  and 
seizure  being  made  for  him  by  his  agent,  and  found  by 
the  jury  to  have  been  ratified  in  the  way  above  men- 
tioned. 

It  is  unnecessary  for  me  to  consider  whether  the 
damages  were  too  high,  as  there  must  be  a  new  trial. 

Judgment  accordingly. 


1864. 


ZiMMLBB 
V. 

Manning. 


The  Queen  against  Tupholme  (a). 


December  0. 


rjlHE  petition  of  right  stated,  that  after  the  passing  of  In  a  petition 

-*"      the  24  Vic,  No.  9,  and  while  the  said  Act  was  in  wa^stated 

operation,  to  wit,  on  the  15th  April,  1 863,  one  J,  HaTail-  *^.**  ^^^  ^up- 

«     ..    .1        1    .        XI  .1  A  pliant  was  an 

ton  Scott,  then  being  the  owner  or  person  in  charge  of  informer  and 

prosecutor 
under  the  Scab  Act  against  <S.,  for  a  breach  of  the  14th  section,  and  that  S.  was 
convicted  and  6ued  by  two  justices,  and  that  the  justices  diieoted  the  whole  of  the 
fine  to  be  paid  to  the  clerk  of  Petty  Sessions — he  beiu^  the  clerk  of  the  division  in 
which  the  justices  usually  acted  ;  and  also  ordered,  m  pursuance  of  the  16  Vic, 
No.  1,  8.  15,  such  clerk  to  pay  a  moiety  of  the  fine  so  to  be  received  to  the  suppliant, 
as  being  entitled  to  the  same  under  the  statute;  but  that  the  clerk  had  refused  to  do 
so.  The  suppliant  then  stated,  that  afterwards  the  Government  remitted  the  vi  hole 
fine  on  certain  equitable  grounds;  but  that  in  the  meantime  the  clerk  embezzled  the 
money,  and  it  had  never  been  paid  over  to  any  body,  and  prayed  that  he  misht  be 
enabled  to  recover  from  the  Crown  itself  the  amount  of  the  moiety  of  the  fine,  as 
money  received  by  the  Crown  to  the  use  of  the  suppliant.  Held^  on  demurrer,  that 
the  plaintiff  was  entitled  to  a  moiety  of  the  fine,  under  the  16  Vic,  No.  1,  s.  15; 
but  that  the  Crown  was  not  responsible.  Qu/vre,  whether  the  order  of  the  justices 
was  correct. 

(a)  Before  Stephen,  C.  J.,  and  WUe,  J. 
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^^^'  sheep,  brought  a  large  number  of  sheep,  to  wit,  10,000 
The  QuBEN  sheep,  across  the  boundary  line  between  the  colony  of 
TupHOLME.  Q^^Gnsland  and  this  colony  without  having  first  pro- 
cured from  an  inspector  for  examining  sheep  of  the  dis- 
tricts of  this  colony  adjoining  the  boundary  line  a  certi- 
ficate stating  that  the  sheep  were  not  infected  with  the 
scab.  The  suppliant  thereupon  and  afterwards,  to  wit, 
on  the  7th  September,  in  the  year  before  mentioned, 
gave  information  to  John  Cochrane,  Esq.,  one  of  Her 
Majesty's  Justices,  &c.,  of  the  breach  of  the  statute 
committed  by  the  said  J,  Hamilton  Scott  In  conse- 
quence of  the  said  information  a  summons  was  issued  by 
the  said  justice  against  the  said  J.  Hamilton  Scotty 
commanding  him  to  be  and  appear  at  Urana,  in  the  said 
colony,  on  the  8th  September,  in  the  year  last  mentioned 
before  such  justices  of  the  peace  as  might  then  be  there 
to  answer  the  said  information,  and  to  be  further  dealt 
with  according  to  law  ;  and  thereafter,  to  wit,  on  the 
10th  September,  in  the  year  aforesaid,  on  the  hearing  of 
the  said  summons,  the  suppliant  gave  evidence  against 
the  said  J,  Hamilton  Scott — and  the  said  J.  Hamilton 
Scott  was  then  convicted,  according  to  due  form  of  law, 
of  the  breach  of  the  statute  as  aforesaid,  and  was  ordered 
and  adjudged  by  the  said  justices  to  pay  a  fine  of  three- 
pence per  head  on  each  of  the  sheep  aforesaid  to  one 
James  Shelley,  then  being  and  acting  as  clerk  of  the 
division  in  which  the  said  justices  acted,  and  who  also 
attended  and  acted  as  such  clerk  of  the  said  division  and 
of  Petty  Sessions  for  the  said  division  on  the  day  and 
year  last  aforesaid,  by  the  special  order  of  Charles 
Cowper,  Esq.,  her  Majesty's  then  Chief  Colonial  Secre- 
tary for  the  said  colony.  That  J,  Hamilton  Scott,  in 
pursuance  of  the  said  order,  paid  the  whole  amount  of 
the  said  fine,  to  wit,  £  1 37  1  Os.  to  the  said  James  Shelley, 
as  such  clerk  of  the  said  division.  That  in  consequence 
of  the  premises,  and  by  virtue  of  the  statute  passed  in 
the  sixteenth  year  of  the  reign  of  her  Majesty,  the  sup- 
pliant became  entitled  to  one  moiety  of  the  amount  of 
the  said  fine,  as  the  informer  or  person  prosecuting  or 
suing  for  the  same,  and  in  pursuance  of  the  said  last 
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mentioned  statute ;    and  after  ordering  the  said   J.  '- 

Hamilton  Scott  to  pay  the  amount  of  the  fine,  the  said  •^*'®  Quekn 
justices  also  ordered  the  said  James  Shelley  to  pay  a  Tdpholme. 
moiety  of  the  amoui\t  of  the  said  fine  so  to  be  received, 
and  so  received  as  aforesaid  by  him  from  the  said  J. 
Hamilton  Scott,  to  the  suppliant,  as  the  person  being 
entitled  to  the  same  under  the  said  statute.  That  not- 
withstanding the  order  of  the  justices  and  repeated  ap- 
plications to  the  said  James  Shelley  by  the  suppliant  for 
the  moiety  of  the  amount  of  the  fine,  the  said  James 
Shelley,  up  to  the  date  of  this  petition,  has  persistently 
refused  to  pay  unto  the  suppliant  any  portion  of  the 
moiety  of  the  fine,  and  the  suppliant  has  received  no 
portion  of  the  fine.  That  the  said  justices,  on  behalf  of 
the  suppliant  and  also  the  suppliant  by  his  attorney,  &c, 
had  applied  to  her  Majesty's  honorable  the  Chief  Secre- 
tary, and  also  to  the  honorable  Secretary  for  Lands,  for 
the  suppliant's  moiety  of  the  fine,  and  the  only  answers 
to  such  applications,  which  the  suppliant  had  received, 
had  been,  first,  from  the  said  honorable  Secretary  for 
Lands,  that  her  Majesty  had  been  graciously  pleased  to 
remit  the  amount  of  the  said  fine  so  inflicted  on  the  said 
J.  Ham^ilton  Scott  as  aforesaid,  which  it  is  humbly  sub- 
mitted by  the  suppliant  it  is  not  within  Her  Majesty's 
prerogative  to  do  as  to  the  said  moiety  of  the  said  fine, 
which  the  suppliant  humbly  claims;  and,  secondly, from 
her  Majesty's  said  honorable  Chief  Secretary  for  this 
colony,  that  the  amount  of  the  said  moiety  formed  part 
of  sums  embezzled  by  the  said  James  Shelley,  and  that 
it  was  considered  ttat  Her  Majesty's  Government  was 
not  liable  for  it. 

The  petition  then  concluded  with  the  prayer  that  her 
Majesty  might  be  graciouj^ly  pleased  to  grant  Her  fiat, 
that  rightmightbe  done  tothesuppliantinrespectof  the 
premises,  in  her  Majesty's  Supreme  Court  of  this  colony, 
and  also  that  your  suppliant  might  be  enabled  to  re- 
cover the  amount  of  the  said  moiety  of  the  said  fine  in 
the  said  Court,  if  it  should  so  seem  lawful  to  the  said 
Court,  as  money  payable  by  your  Majesty's  Government 
to  the  suppliant,  for  money  received  by  your  Majesty's 
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'. said  Government  for  the  use  of  the  suppliant — and  also 

The  Queen    guch  damages  and  costs  as  the  said  Court  might  award 
TupHOLME.    to  your  petitioner  in  respect  of  the  premises. 

To  this  petition  the  Attorney  General  on  behalf  of 
the  Crown  demurred,  and  the  suppliant  joined  in  de- 
murrer. 

The  Solicitor  Oeneral  in  support  of  the  demurrer. 
Under  the  16  Vic.,  No.  1,  s.  15,  the  informer  was  en- 
titled to  one  half  of  the  fine,  and  the  justices  were  bound 
to  direct  that  it  should  be  paid  to  the  informer.  The 
latter  has  his  remedy  by  action  of  debt  against  the 
party  convicted,  for  the  moiety  of  the  fine,  when  it  is 
"  recovered  " — that  is,  when  the  sentence  has  been  pro- 
nounced. The  whole  of  the  penalty  was  paid  wrongly 
in  pursuance  of  the  31st  section  of  Sir  John  Jervis 
Act  (a),  by  the  direction  of  the  justices  to  the  clerk  of 
Petty  Sessions — he  being  the  clerk  of  the  division  in 
which  the  justices  usually  acted ;  but  it  is  submitted 
that  this  section  is  not  applicable,  for  it  in  terms  applies 
only  to  cases  in  which  a  warrant  of  distress  has  issued. 

Powell  in  support  of  the  petition.  The  facts  appear 
on  the  petition.  After  the  passing  of  the  Scab  in  Sheep 
Act  of  1861  {b\  sheep  were  brought  across  the  bounda- 
ries of  the  colony,  in  contravention  of  the  1 4  th  section, 
by  one  Scott ;  the  plaintiff  laid  an  information  against 
Scott,  and  he  was  convicted ;  but  the  magistrates  di- 
rected the  moiety  of  the  fine,  to  which  the  plaintiff  was 
entitled,  to  be  paid  to  the  clerk  of  Petty  Sessions,  who 
has  embezzled  it.  The  plaintiff  claims  relief,  on  the 
ground  that  money  to  which  he  is  entitled  has  been 
actually  paid  to  an  officer  of  the  Crown  ;  and  his  claim 
israther  in  the  nature  of  an  action  for  breach  of  contract 
than  in  tort.  It  is  submitted  that  the  justices  made  a 
proper  order  under  the  81st  section;  and  that  as  the 
clerk  of  Petty  Sessions  is  a  public  officer,  he  is  not  per- 
sonally liable  for  a  contract  entered  into  with  him  in  his 
public  character ;  Macbeath  v.  Haldimand  (c).    This 

(fi)  11  &  12  Vic,  c.  43. 
(6)  24  Vic.  No.  9.  (c)  1  T.  R.  172. 
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money  having  therefore  been  properly  paid  over  to  the         ^^^' 
clerk  of  Petty  Sessions,  in  pursuance  of  the  order  of  the    The  Qukkn 
justices  under  that  section,  no  action  of  debt  for  the    Tui'holme. 
penalty  would  lie  against  Scott      [Wise,  J,     That 
section  applies  where  a  distress  has  been  sued  out ;  but 
if  the  party  chooses  to  pay  the  penalty  without  a  dis- 
tress being  levied,  he  is  bound  to  pay  the  right  person 
(a).]      He  also  referred  to   Tobin  v.  The  Qvueen  (6), 
Holmes  v.  The  Queen  (c).  The  case  of  the  Bankers  (d), 
and  Broom's  Maxims  (e). 

The  Solicitor  Oeneral  in  reply.  The  money  was 
not  received  by  the  clerk  of  petty  sessions  to  the  use 
of  the  Crown,  but  to  the  use  of  the  informer. 

Stephen,  C.J.  The  recent  statute  (f)  substitutes  a 
new  procedure  for  the  obsolete  and  inapplicable  pro- 
cedure by  petition  of  right ;  it  gives  a  new  remody, 
but  leaves  the  liabilities  and  rights  of  the  Crown  just 
as  they  were  before.  The  question  is,  whether  the 
suppliant  has  shown  a  legal  right  as  against  the  Crown  ? 
It  is  a  claim  against  the  Crown  by  an  informer  and 
prosecutor,  under  the  Scab  Act  (24  Vic,  No.  9),  who 
insists  that  he  has  a  right  to  recover  from  the  Crown 
itself  one-half  of  the  penalty  imposed  by  the  justices 
— he  being  entitled  to  it  under  the  15th  section  of  the 
Acts  Shortening  Act.  The  whole  of  the  penalty  was 
paid  under  the  direction  of  the  justices  to  the  clerk  of 
Petty  Sessions — he  being  the  "  clerk  of  the  division  " 
in  which  the  justices  usually  acted. 

It  is  said  that  the  government  is  responsible  in  some 
degree, because  thegovernment  appointed  the  particular 

(tt)  Mr.  Oke,  in  his  Syuopsi«,  p.  170,  referring  to  this  section, 
says — *'  By  this  section  the  clerk  to  the  justices  of  the  division  where 
the  conviction  or  order  is  made,  is  now  made  responsible  for  the  due 
appropriation  of  all  penalties  and  sums,  *  according  to  the  directions 
of  the  statute  on  which  the  information  or  complaint  in  that  behalf 
shall  have  been  framed/  and  in  the  forms  of  warrants  of  distress 
given  by  the  statute,  the  constable  is  directed  to  pay  the  amount 
tevied  to  the  *  clerk  of  the  division,'  and  where  the  same  is  paid  to 
the  gaoler  after  committal,  he  is  to  remit  the  amount  to  the  clerk 
also/' 

(6)  32  L.  J.  C.  P.  216;  33  L.  J.  C  P.  199.      (c)  31  L.  J.  Ch.  58. 

{d)  14  St.  Tr.  47.  (c)  p.  774.  U)  24  Vic,  No.  27. 
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^^^'         person  (who  acted  as  clerk  of  Petty  Sessions)  to  do  the 
The  QuEBN    duty  on  that  occasion ;  I  cannot  see  what  difference  it 
TupHOLME.     makes  whether  he  was  appointed  pro  hac  vice  or  not 
Clerks  of  Petty  Sessions  are  public  officers,  because  they 
are    appointed  by  the  Governor  and  paid  from  the 
Treasury;  but  they  are  no  more  public  officers  than  the 
justices  are.     The  money,  in  my  opinion,  was  paid  to 
the  clerk  as  the  servant  or  agent  of  the  justices,  but  not 
as  the  agent  or  servant  of  the  government.    If  it  got 
into  the  hands  of  the  clerk  of  Petty  Sessions  legally,  it 
was  as  the  agent  or  servant  of  the  justices ;  if  illegally, 
it  was  not  as  the  agent  of  the  government ;  and  it  may 
have  been  paid  by  the  payer  Scott  in  his  own  wrong. 
It  appears  further,  that  the  colonial  government  not 
adverting  to  the  fact  that  one  moiety  of  this  penalty 
belonged  to  the  plaintiff,  remitted  the  whole  on  certain 
equitable  grounds;  but  that  in  the  meantime  the  clerk 
had  embezzled  the  money,  and  that  neither  it  nor  any 
part  of  it  had  ever  been  paid  over  to  any  body.    I  do 
not  think  that  that  makes  the  government  responsible. 
May  not  the  plaintiff's  remedy  be  against  the  convicted 
defendant  ?     Is  he  not  still  liable  ?     The  government 
has  no  power  to  take  from  the  informer  his  share  of  the 
penalty  ;  the  government  has  no  control  over  it.    I  do 
not  say  that  the  government  would  nothave  been  liable, 
if  the  money  had  been  paid  back  to  Scott ;  possibly  it 
might  have  been ;  but  the  money  has  not  been  paid 
back,  for  at  the  time  the  order  to  return  the  money  was 
given,  the  clerk  absconded  and  embezzled  it     The 
Crown,  therefore,  has  made  an  illegal  order  that  this 
money  should  be  returned;  but  it  has  not  been  returned; 
and  neither  the  abortive  direction  of  the  government  as 
to  the  money,  nor  the  embezzlement  of  the  clerk,  give, 
in  my  opinion,  the  plaintiff  a  right  of  action  against  the 
government. 

Wise,  J.  It  is  not  necessary  to  consider  the  limits 
placed  on  the  right  of  the  subject  to  recover  against  the 
Crown  by  the  recent  statute.  The  facts  of  this  case  are, 
that  a  person  was  convicted  under  a  statute,  and  the 
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plaintiff  who  was  the  informer  was  entitled  to  receive  ^  ' 
half  the  penalty.  The  plaintiff  says  that  the  govern-  The  Quebn 
ment  is  liable  tohim  for  the  money,  because  the  clerk  of  Tupholme. 
Petty  Sessions  has  received  it,  and  he  cannot  get  it 
from  him.  I  will  assume,  for  sake  of  argument, 
that  this  order  of  the  justices — that  the  fine  should  be 
paid  to  the  clerk — was  a  right  order;  and  that  the  latter 
received  it  clothed  with  a  statutory  duty,  under  the  3 1  st 
section  of  the  1 1  and  12  Vic,  c.  48.  It  is  of  growing 
importance  that  the  distinction  between  the  executive 
and  legislative  powers  should  be  observed.  It  is  a  mis- 
take to  suppose  that  the  executive  can  do  all  things;  and 
it  is  clearthat  the  governmenthad  no  power  to  take  this 
money  from  the  informer,  except  by  due  course  of  law. 
In  Dale  8  Case  (a),  a  clerk  of  Petty  Sessions  was  in- 
indicted  for  refusing  to  pay  over  a  moiety  of  a  fine,  in- 
flicted by  justices  for  a  breach  of  the  English  Alehouse 
Act,  to  the  person  entitled  to  receive  it,  and  was  con- 
victed. In  the  present  case  it  was  the  duty  of  the  clerk 
of  Petty  Sessions,  when  he  received  the  fine,  to  pay  one 
half  of  it  to  the  informer.  After  the  conviction,  the 
government  directed  the  return  of  the  penalty  to  the 
party  who  had  been  convicted;  but  it  had  no  power  to 
give  back  that  moiety  which  was  already  vested  in 
the  informer.  The  embezzlement  of  this  money  by 
the  clerk  is  immaterial.  The  money  was  in  the  cLjrk's 
hands  for  the  informer,  and  it  was  his  duty  to  pay  it 
over  to  him.  If  it  wfis  misapplied  by  the  clerk,  his  bond 
or  that  of  his  sureties  may  be  forfeited;  but  the  govern- 
ment is  not  responsible.  The  informer  clearly  has  his 
remedy  against  the  clerk,  either  by  action  of  debt  or  by 
indictment.  If  it  was  an  illegal  payment  to  the  clerk  of 
Petty  Sessions,  on  which  I  gave  no  opinion,  I  do  not  see 
how  the  payer  hasfreed  himself — for  he  must  discharge 
himself  by  paying  the  amount  to  the  person  rightly 
entitled.  The  person  entitled  also  can  sue  the  person 
who  has  received  the  money  to  his  use.  A  duty  is  im- 
posed on  the  person  convicted  to  pay  the  money,  and 

(a)  1  Dears.  37  ;  22  L.J.M.G.  45. 
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^^^-        an  action  of  debt  will,  therefore,  I  should  think,  be 


The  QuKBN    against  him  ;  but  no  action  will  lie  against  thegovem- 

TUPUOLMK. 


ment. 


Judgment  for  the  Crown. 


Dec.  2,  6. 


The  Queen  against  Solomon  Cohen  (a). 


la  a  trial  for 
perjury, 
alleged  to 
have  been 
committed  in 
a  case  where 
the  prisoner 
(as  a  member 
of  a  company) 
was  sued  by 
one  Berryman 
under  the 
Masters  and 


*  4/^UESTIONS  reserved  for  the  consideration  of  the 
^^  Supreme  Court,  on  the  application  of  M r.  Inim 
(counsel  for  the  said  Solomon  Cohen),  by  Samud 
Frederick  Mil/ord,  the  Judge  before  whom  the  said 
Solomon  Cohen  was  convicted,  at  the  Circuit  Court  of 
Bathurst,  held  on  the  10th  of  October,  A.D.  1864. 

The  said  Solomori  Cohen  was  indicted  for  perjury 
committed  before  a  stipendiary  justice  of  the  peace,on  a 
Servants  Act,  complaint  made  by  one  George  Berryman  for  the  pay- 
criied*Smj*^  ment  of  wages,  alleged  to  be  due  to  him  by  the  said 
since  the  pre-  Solomon  Gohen,  when  he  swore  amongst  other  things 
Se  prisoner  *   that  he  never  was  a  shareholder  in  a  certain  gold  mining 

swore  that  he  ^laim  called  the  "  Better    Late    than    Never  Claim," 

never  was  a 

member  of       otherwise  called  the  "  Engine  Claim,"  and  that  he  never 

in  Qw^tuJnT    P*^^  ^^y  wages  on  account  of  the  said  claim,  orautho- 

Hdd  that  the  rised  any  person  to  do  so,  and  was  convicted  on  the  trial. 

evidence  was 

material,  and       The  summons  by  which  the  said  Solomon  Cohen  was 

coul/be  as^  called  on  to  appear  before  the  said  magistrate,  on  the 
signeduponit.  complaint  made  before  him  for  wages,  was  not  produced 
that  there  was  ^^  evidence,  neither  was  the  complaint  made  by  the  said 
awrittencom-  Qeorge  Berryman;  but  a  book  was  produced  containing 
summons, but  the  title  of  the  case — Berryman  v.  Cohen, "  Wages"— 
neither  were     ^j^|^  ^j^^  depositions  of  witnesses  signed  by  them,  and 


E reduced ; 
lit  a  minute 


the  decree  or  sentence  of  the  magistrate  signed  by  him, 
and  the  whole  signed  by  the  clerk  of  Petty  Sessions. 
The  claim  made  before  the  magistrate  was  for  wages  due 


book  which 
contained 
an  entry — 
*•  Berryman 
v.  Cohen. 

NYages.  Plea,  never  indebted" — and  also  the  whole  of  the  depositions  of  the  wit- 
nesses signed  by  them,  and  the  sentence  of  the  justice  signed  by  him,  was  received 
in  evidence  to  show  that  there  was  a  case  pendins,  over  which  the  justices  had  juris- 
diction.   Held  that  the  evidence  was  properly  admitted. 

(o)  Before  Stejihen,  C.  J,,  and  Wise,  J. 
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to  the  claimant  from  the  preceding  month  of  April;  and 

the  said  Solomon  Cohen  swore  that  he  never  was  a    '^^^  Quekn 


V. 


shareholder  in  the  said  claim.  Cohbn. 

Mr.  Innea  requested  me  to  reserve  the  following 
questions  for  the  consideration  of  the  Court : — First, 
that  the  minutes  of  the  Petty  Sessions  should  not  have 
been  admitted  in  the  absence  of  the  complaint  and  sum- 
mons, both  of  which  were  proved  to  be  in  existence. 
Second, that  the  alleged  perjury  was  uponan  immaterial 
matter,  inasmuch  as  the  claim  being  only  for  wages, 
alleged  to  have  been  earned  from  April  only  ;  it  was 
therefore  immaterial  for  the  defendant  to  swear  that  he 
(the  defendant)  never  was  a  shareholder, for  hadhebeen 
a  shareholder  up  to  the  end  of  March,  nevertheless,  he 
could  not  have  been  liable  for  his  claim. 

I  have  reserved  the  said  questions  accordingly. 

Samuel  Frederick  Milford." 

Isaacs  (Innes  with  him)  for  the  prisoner.  It  is  sub- 
mitted that  the  question,  whether  or  not  the  defendant 
was  ever  a  shareholder,was  altogether  immaterial;  inas- 
much as  the  subject  matter  of  the  inquiry  then  before  the 
CJourt,  namely,  an  indebtedness  for  wages  in  April,  arose 
after  the  defendant  ceased  to  have  anything  to  do  with 
the  company.  It  could  only  be  material  whether  he 
was  a  shareholder  in  April.  K  v.  Griepe  (a),  R,  v. 
Beneaeck  (6),  and  R.  v.  Duston  (c)  were  referred  to  {d). 

The  minute  book,  without  the  production  of  the  plaint 
and  summons,  was  inadmissible.  It  was  necessary  to 
show  a  judicial  proceedingbefore  acompetentCourt,and 
this  book  was  not  a  sufficient  record.  The  written  claim 
should  have  been  produced.  How  can  the  Court  tell 
without  it  what  was  the  particular  claim?  or  what  wages, 
and  how  accrued  due  from  the  defendant,  and  when  and 
how?  Under  the  1 1th  section  of  the  Masters  and  Ser- 
vants Act  (e),  an  information  or  summons  is  necessary; 
and  it  was  admitted  at  the  trial  that  such  documents 

(o)  1  Ld.  Raym.  286.  (6)  Peake  C.  93. 

(c)  Ry.  &  M.  109.  {d)  See  3  Greenleaf  206. 

(e)  20  Vic,  No.  28. 
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existed, and  this  book  cannot  be  received  in  substitution 
for  these  documents.  Thisobjection  was  allowed  topre- 
vail  in  the  recent  case  of  Jt.  v.  Hurrdl  (a).  In 
Smith's  Case  (b)  the  Court  held  that  the  record,  or  a 
copy  of  it,  was  the  proper  evidence.  [  Wise,  J.  That 
was  before  a  Small  Debts  Court] 


Butler  for  the  Crown.  It  was  proved  that  no  other 
book  than  this  minute  book  was  kept;  and  it  was  given 
in  evidence,  not  to  show  what  the  witnesses  in  the  case 
before  the  justices  swore,  but  to  show  merely  that  there 
was  a  case  pending,  over  which  the  justices  had  juris- 
diction. The  Court  was  not  a  Court  of  record  as  in 
Smith's  Case.  In  which  case  also  no  record  was  pro- 
duced at  all.  In  R.  v.  Yeovdey  (c),  the  proper  book  of 
the  Court  of  Sessions,  containing  the  minutes  of  each 
sessions,  was  held  to  beadmissible — it  being  shown  that 
no  other  record  of  a  more  formal  character  was  kept 
In  Courts  of  inferior  jurisdiction  and  not  of  record,  their 
judgments  may  even  be  proved  by  an  officer  of  the  Court 
or  other  person,  if  it  appear  that  there  is  no  entry  of  them 


(a)  3  F.  &  F.  127. 

(6)  22  December,  1858. — ^This  was  a  conviction  for  per jary,  com- 
mitted before  justices  in  Petty  Sessions,  at  Camden.  The  fiift 
question  was,  whether  some  record  of  an  action  or  suit  in  the  Petty 
Sessions  Coart  ought  not  to  have  been  produced,  whereas  the  whole 
of  the  evidence  against  the  prisoner  was  oral.  The  second  point  wu, 
whether  the  Petty  Sessions  Court  had  any  jurisdiction  ;  the  caose  of 
action  being  a  promissory  note  for  £12,  and  the  plaintiff  reducing 
his  claim  to  £10,  in  order  to  bring  the  case  down  to  the  amount 

Windeytr,  for  the  prisoner,  relies  on  10  Vic,  No.  10,  ss.  4  and  11. 
In  every  case  the  production  nf  the  record  is  necessary.  The  follow* 
ing  cases  were  referred  to — R.  v.  Browne^,  Porter  v.  Cooperft  R.  v. 
Stot^ldXt  Thamaa  v.  ATMley%^  and  Fisher  v.  La7ie\\, 

Dalley.  S.  G.,  f«»r  the  Crown.  No  record  here  was  kept;  he  relied 
on  16  Vic,  No.  18.  s,  20. 

Per  Curiam,  On  the  first  pont  the  Court  held  the  conviction 
wrong.  The  statute  enacts  that  every  suit  shall  be  commenced  by 
plaint  in  writing,  and  that  the  Court  shall  be  one  of  record.  There- 
fore the  record  or  a  copy  of  it  should  have  been  produced.  On  the 
second  point  the  Court  gave  no  judgment,  but  was  inclined  to  think 
that  the  Court  had  no  jurisdiction.  There  was  no  record  of  any 
abandonment  of  the  JB2,  and  no  provision  in  the  Act  for  cases  of 
abandoning  any  excess,  wherefore  the  prisoner  must  be  dischai^ed. 


(c)  8  A.  A(  E.  806. 

•  SG.  ft  P.  678. 
X  Id.  4S8. 


S  W.  Bl.  8S4  ;  8  Wils.  207. 


t  6  a  ft  P.  S67. 
$  6  Bsp.  80 ;  Id.  8!. 


CASES  AT  LAW.  3^1 

in  any  official  book ;   Dyson  v.  Wood  (a),  Manning  v.         ^^^' 
Eastern  Co.  R.  Co,  (6).     It  was  also  unnecessary  to  pro-     The  Queen 
dace  the  complaint,  which  was  a  mere  notification  to  the       Cohrk. 
other  side,  as  the  warrant  in  Ai^nddl  v.  White  (c). 
In  HurrelVs  Case  (d),  neither  the  charge  book  or  sum- 
mons was  produced.    He  referred  to  Dcuwsonv.  Gregory 
(e),  Howlision  v.  Smyth  (/),  and  cases  cited  in  Taylor 
on  Evidence  (g).    On  the  question  of  materiality,  he  re- 
ferred to  R.  y.Phillpotts  (/i),and  R,  v.  Gibbons  {i)',  in 
the  lattercase  itwasdecided  that  perjury  can  be  assigned 
on   evidence  of  a  witness  which  is  pertinent  to  the 
enquiry,  although  it  may  be  legally  inadmissible,  if 
the  witness  be  allowed  to  give  the  evidence. 

Stephen,  C.J.  By  the  8th  section  of  Sir  John 
Jeirvis*  Act  {h),  No.  2,  no  complaint  for  wages, — no  com- 
plaint upon  which  an  order  for  the  payment  of  money 
might  be  made, — need  be  in  writing.  But  in  fact  the 
complaint  here  was  in  writing,  and  there  was  a  written 
summons  ;  but  neither  were  produced.  It  was  plain 
that  the  book  produced  was  the  only  one  kept;  and  that 
the  proceedings  before  the  justices  in  cases  of  this  kind 
were  kept  in  thismode,and  contained  the  particularsap- 
pearing  in  this  book.  Independently  of  this,it  was  plain 
that  Cohen  (the  defendant),  in  the  case  before  the 
justices, appeared — and  theassignment  of  perjury  was  in 
the  evidence  then  given  by  him,  so  that  no  evidence 
whatever  of  any  summons  or  complaint  was  necessary. 
The  whole  of  what  was  sworn  by  the  defendant  and  by 
the  complainant  was  put  in  evidence,  having  been  re- 
duced to  writing  and  signedby  the partiesand  the  justice. 
The  entry  in  the  book  was  thus — "Berryman  v.  Cohen. 
Wages.  Plea,  never  indebted.*'  In  R,  v.  Biowne  (Z), 
the  nisiprius  record,  with  the  minute  of  the  verdict 
endorsed  on  it  by  the  associate,  was  admitted  to  show 
the  trial  at  nisi  prius.      In  the   present   case   this 

(a)  3  B.  &  C.  447.  (6)  12  M.  &  W.  237. 

(c .  14  East  224.  (ei»  3  F.  &.  F.  271. 

{e)  7  Q.B.  756.  (/)  2  C.  &  P.  25. 

ig)  M.  1407,  1408.  {h)  21  L.J.M.C.  18. 

{i)   31  L.J.M.C.  98.  (k)   11  &  12  Vic,  c.  43. 

(I)  3  C.  &  P.  672. 
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^864.  minute  book  was  the  best  and  only  evidence,  there  being 
The  QuBBN  no  record;  and  in  my  opinion  it  was  clearly  admissible. 
Cohen.  ^^^  ^^J  ^^^  "^*'  ^^®  provisions  of  the  Evidence  Act  of 
1858  (a),  sect.  8,  attended  to?  By  that  section,  in  every 
case  civil  or  criminal,  in  which  it  shall  be  necessary  to 
prove  that  any  particular  cause  or  case  or  matter  was 
tried, or  under  inquiry  in  any  Court,  or  before  any  Judge 
or  justices  or  justice,  a  like  certificate  under  the  hand  of 
the  officer  having  ordinarily  the  custody  of  the  records 
or  documents  and  proceedings,  shewing  the  pendency 
or  existence  of  such  cause,  &c.,  shall  be  taken  as  evi- 
dence of  the  fact  of  such  trial  or  inquiry,  and  of  the 
particular  nature  and  occasion  or  ground  and  cause 
thereof,  if  stated  in  such  certificate.  Provided  that 
the  time  and  place  of  such  trial  or  inquiry  shall  he 
stated  therein,  with  the  title  of  the  Courts  in  which, 
or  the  name  of  the  justice  by  or  before  whom,  the 
same  occurred,  or  was  had  or  pending.  I  think  the 
clerk  ought  to  have  made  himself  acquainted  with 
this  statute,  and  have  given  a  certificate  as  therein 
provided. 

The  question,  whetherthe  prisoner  ever  was  amember 
of  the  company,  was  material ;  for  if  he  had  never  been 
so,  he  was  not  liable — and  although  he  would  cease  to  he 
80,  except  under  particular  circumstances,  on  ceasing  to 
be  a  member,  yet  the  question  of  his  liability  to  the  com- 
plainant might  depend  on  other  considerations  than  the 
prisoner  merely  ceasing  to  be  such  member.  This  case 
is  distinguishable  from  BenesecKs  Case,  where  the 
perjury  assigned  was  denying  a  promise,  which  pro- 
mise was  void  for  being  oral  only.  For  in  that 
case,  for  the  purposes  of  the  suit  in  question,  it  was 
wholly  and  necessarily  immaterial  whether  there  was 
a  promise  or  not,  since  no  conceivable  number  of  oral 
promises  could  establish  or  tend  to  establish  the  fact  of 
there  having  been  a  written  promise.  Here,  however, 
the  fact  of  the  prisoner  having  been  once  a  partner  was 
conclusive,  unless  he  could  show  that  he  had  ceased  to 
be  one. 

(a)  22  Vic,  No.  7. 
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Wise,  J.    I  shall  add  nothing  on  the  question  of  the         ^^^' 
materiality  of  this  evidence,  for  I  cannot  understand  the    The  Queen 
objection.  Cohen. 

On  the  other  question,  there  being  an  information  for 
perjury  upon  the  hearing  of  a  complaint  before  a  justice, 
it  became  necessary  to  prove  that  there  had  been  a  com- 
plaint before  the  justice.  After  parol  evidence  had  been 
tendered,  it  was  objected  that  the  written  summons  was 
not  produced.  It  seems  to  me  that  there  was  no 
necessity  for  any  summons  at  all — for,  unless  the  statute 
requires  a  written  summons,  the  appearance  of  the  de- 
fendantcures  the  absence  of  the  summons.  InPaley  on 
Conviction  (a),  it  is  ^aid  down  that  "  if  the  defendant 
appears,  any  irregularity  in  the  summons,  or  even  the 
want  of  a  summons  altogether  becomes  immaterial,  ex- 
cept perhaps  in  a  case  where  a  special  form  of  summons 
is  required  by  the  Act,  which  has  not  been  complied 
with."  The  law  is  not  altered  by  Sir  John  Jervis*  Act. 
I  should  have  thought  that  it  would  have  been  suflScient 
in  this  case  to  have  shown  that  there  was  a  claim  for 
wages,  thatthedefendantappeared,and  that  thisevidence 
was  given.  The  minute  book  was  not  given  in  evidence 
in  lieu  of  proving  what  was  sworn,  but  to  show  that  the 
issue  had  been  tried.  I  think  the  book  was  unnecessary 
evidence;  but  the  entry  in  it  was  clearly  evidence  of  the 
fact  that  the  case  referred  to  had  come  on  to  be  heard. 

Conviction  sustained. 


(a)  p.  80. 


X— 3 
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December  15.  In  the  matter  of  the  administration  of  the  goods, 
chattels,  credits  and  eft'ects  of  Henry  Carvell, 
deceased,  and  of  the  Real  Estates  of  Intestates 
Distribution  Act  of  1862. 

An  applica-  HpHIS  was  a  petition  by  Henry  Prince^  the  adminis- 
thirdsecUon^  trator  of  the  estate  of  Fenry  Carvefi.     It  appeared 

of  the  Real  from  the  petition  which  was  supported  by  affidavit  that 
testetes'^DU*  Senry  Carvell  died  on  the  24.th  November,  1863, and 
*^^ft«^°"*  ^^^  ^^^^  letters  of  administration  had  been  granted  to  the 
be  by  petition  petitioner,  who  was  a  creditor  of  the  deceased.  That 
and  m  a  ^j^^  petitioner  took  possession  of  certain  real  and  personal 

way,  and  property  of  the  deceased,  which  was  more  than  sufficient 
necessity  of  a  to  pay  his  debts ;  that  he  had  paid  such  debts,  filed  and 
suit  for  the  passed  his  accounts,  and  that  £30  13s.  4d.  and  certain 
tion  of  the  real  estate  remained  in  his  hands,  not  immediately  re- 
estate,  quired  for  the  purposes  of  the  estate.  The  petition  then 
stated  that  one  JohnCarvellha,d  applied  to  the  petitioner 
for  the  balance  of  the  money,  and  for  a  conveyance  of 
such  real  estate,  representing  that  he  was  the  heir  at 
law  and  sole  next  of  kin  of  the  intestate,  and  that  he 
supported  such  representation  by  declarations  by  the 
maternal  aunt  and  two  maternal  uncles  of  the  said  John 
Carvell,  in  which  it  was  alleged  that  the  intestate  had 
married  the  sister  of  the  declarants  ;  that  they  were 
present  at  the  marriage,  which  took  place  in  Ireland,  in 
November,  1816,  by  the  Roman  Catholic  priest  of  the 
parish;  that  two  of  the  declarants  signed  their  names  as 
witnesses  to  the  marriage  register;  thatthedeceasedand 
their  sister  lived  together  for  a  year,  but  having  quar- 
relled they  lived  apart  for  several  years  till  about  1826, 
when  they  again  came  together ;  that  prior  to  their 
separation  the  wife  of  the  intestate  bore  one  child,  who 
died  an  infant;  and  that  in  1828  she  bore  another  child, 
a  son;  and  that  in  1830  the  intestate  emigrated  to  Aus- 
tralia, where  he  remained  till  his  death  in  1863,  leaving 
his  wife  and  child  in  Ireland ;   that  the  wife  died  in 
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1840 ;  and  that  John  Carvell  was  the  said  son.    There 
were  also  certificates,  signed  by  the  parish  priest,  of  the  ^  *^«  matter 
marriage    referred    to,  and  of   the  baptism  of  John  h.  Caevkll, 
Carvell.  deceased. 

The  petition  then  prayed  that  his  Honor  would  be 
pleased  to  give  to  the  petitioner  his  Honor's  opinion, 
advice,  and  direction,  respecting  the  management  and 
administration  of  the  said  real  and  personal  estate,  in 
reference  to  the  question  of  the  propriety  of  the 
petitioner,  under  the  circumstances,  conveying  the  real 
estateand  transf  erringthepersonal  estate  of  the  intestate 
tothesaid  Jo^Ti  Carvell]  orwhether  the  petitionershould 
sell  the  real  estate,  and  pay  the  produce  together  with 
the  balance  of  the  personal  estate  into  the  hands  of  the 
curator ;  and  that  his  Honor  would  be*  pleased  to  give 
such  further  advice  and  direction  as  might  seem  best  in 
regard  to  the  administration  of  the  property  for  the 
greatest  advantage  of  all  persons  interested. 

The  petition,  as  originally  framed,  was  also  entitled 
under  the  **Trust  Property  Act  of  1 862"  (a\  But  when 
the  application  came  before  the  Primary  Judge,  he  re- 
commended that  the  petition  should  be  amended  by 
striking  out  that  portion  of  the  application,  and  that  the 
question  should  be  discussed  merely  in  reference  to  the 
Real  Estates  of  Intestates  Distribution  Act  of  1862  (6) ; 
and  his  Honor  entertaining  some  doubt  as  to  the  con- 
struction of  the  latter  statute,  referred  the  matter  to 
the  full  Court. 

Wilkinson  for  the  petitioner.  The  question  is  whether 
the  Court  or  the  administrator  in  his  own  discretion  is  to 
control  or  sanction  the  appropriation  of  the  real  estate  to 
the  next  of  kin  or  other  person  ;  and  whether  a  suit  is 
necessary  or  a  summary  application  is  sufficient.  It  is 
submitted  that theadministratorisentitled  toa  direction 
of  the  Court  for  his  own  protection.  The  Archbishop  of 
Canterbury  v.  Tappen  (c)  is  a  distinct  authority  that 
the  administrator  is  not,  by  the  condition  of  the  bond 

(a)  26  Vic,  No.  12.  (6)  26  Vic,  No.  20. 

(c)  8  B.  &  C.  161. 
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given  in  pursuance  of  the  Statute  of  Distributions, 
In  the  matter  bound  to  distribute  the  surplus  of  the  intestate's  estate 
H.  Carvkll,  afterpaymentof  debts,  &c.,  until  a  decree  directing  him 
deceased,  g^  ^^  j^  j^^^g  ^^g^j^  made  by  the  Court.  "  It  appears," 
says  Lord  Tenterden,  in  giving  the  judgment  of  the 
Court, "  that  the  ordinary  or  Judge  is  to  make  the  dis- 
tribution among  the  persons  entitled,  and  that  the  ad- 
ministrator is  to  pay  according  to  the  sentence  of  the 
ordinary,  so  that  the  sentence  of  the  ordinary  is  to  pre- 
cede the  payment.  And  this  may  in  many  cases  be 
necessary  for  the  information  and  protection  of  the  ad- 
ministrator, who,  where  the  claimants  are  numerous  and 
remote  in  kindred  from  the  intestate,  may  notknowwith 
certainty  what particularpersonsare  entitled,  or  in  what 
proportions,  and  may,  if  he  pays  to  a  person  not  entitled, 
be  obliged  to  pay  over  again  to  the  person  legally  en- 
titled." The  same  doctrine  is  recognised  in  the  Arck- 
bishop  of  Canterbury  v.  Robertson  (a).  The  bond 
given  in  this  colony  is  substantially  the  same  as  that  re- 
quired by  the  Statute  of  Distributions,  except  that  in 
that  bond  the  last  part  of  the  condition  is  to  pay  to  such 
person  as  the  Judge,  by  his  decree  or  sentence,  shall 
limit  and  appoint;  whereas  in  this,  it  is  "  in  due  course 
of  administration,  or  in  such  manner  as  the  Court  shall 
direct."  His  Honor  Mr.  Justice  Wise,  in  a  judgment 
delivered  by  him  in  In  re  Thompson's  Will  (6),  in 
which  the  Ecclesiastical  jurisdiction  of  this  Court  is 
much  considered,  says,  "  under  sect.  17  of  4  G.  IV.,  c. 
96  (c);  accounts  are  to  be  passed  from  time  to  time,  and 
the  balance  to  be  paid  as  the  Court  shall  direct  for  safe 
custody;  a  power  which  I  believe  does  not  exist  in  the 
Ecclesiastical  Court  in  Eogland;  orders  are  to  be 
made  for  the  administration  of  the  assets,  for  payment 
to  creditors  and  persons  entitled  as  legatees,  next  of  kin, 
or  by  any  other  right  or  title  whatsoever,  wherever  resi- 
dent," showing,  as  it  appears  to  me,  that  the  Court  was 
intended  to  be,  so  to  speak,  the  guardian  and  protector 
of  the  interests  of  all  parties  to  whom  any  rights  should 
accrue  by  the  death  of  the  deceased.     It  is  most  reason- 

(a)  1  C.  &  M.  690.  (6)  3  July.  1800. 

(c)  The  Charter  issued  under  that  statute. 
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able  that  such  a  duty  should  have  been  imposed  on  the        ^^^- 

Court,  where  those  interested  would,  by  reason  of  their  In  the  matter 
absence,  so  often  be  unable  to  protect  themselves."   The  h.  Cauvbll, 
administrator  is  entitled  toberelieved  from  the  responsi-     deceased, 
bility  of  deciding  who  is  the  person  entitled  to  these 
assets ;   and,  apart  from  the  language  of  the  recent 
statute,a  duty  is  cast  upon  the  Court  to  direct  the  proper 
appropriation  of  the  intestate's  property.    He  then  com- 
mented on  the  language  of  the  Intestacy  Act,  and  con- 
tended that  it  indicated  that  the  Court  or  Judge  could 
entertain  applicationslikethepresent  ina  summary  way, 
without  the  expense  and  formalities  of  a  regular  suit. 

Milford  appeared  for  John  Carvell.  The  Court  will 
comply  with  the  prayer  of  the  petition,  and  notallow  the 
remaining  assets  to  be  wasted  in  expensive  litigation. 
The  legislature  intended,  under  this  statute,  that  small 
Equity  suits  should  be  tried  without  the  necessity  of  a 
bill  and  answer.  If  the  statute  does  not  clothe  the 
Court  with  this  power,  it  will  be  necessary  to  institute 
an  equity  suit  in  every  case  of  intestacy,  where  there 
are  real  assets,  however  small  those  assets  may  be. 

Stephen,  0.  J.  It  is  our  duty  to  carry  into  effect  the 
provisions  of  this  statute,  for  the  benefit  of  those  whom 
the  legislature  intended  to  favor,  and  I  see  no  difficulty 
in  the  present  case.  The  statute  is  badly  drawn.  It 
has  made  all  real  property  personalty,  so  that  the  ad- 
ministrator is  to  take  possession  of,  and  to  deal  with,  it 
as  personalty.  The  rules  therefore  apply  which  for- 
merly applied  to  the  administration  of  personal  property. 
Whereas  in  England  a  bond  is  given  to  the  ordinary 
that  the  administrator  shall  deliver  or  pay  unto  such 
person  as  the  Judge  shall  by  decree  appoint ;  here,  the 
bond  is  taken  that  he  shall  pay  and  dispose  of  the 
goods,  &c.,  in  a  due  course  of  administration,  or  in  such 
manner  as  the  said  Court  shall  direct.  The  adminis- 
trator is  entitled  to  ask  to  be  protected;  and  under  the 
Charter  the  Court  can  order  this  land,  now  made  per- 
sonalty, to  be  disposed  of  to  the  person  entitled.     If  the 
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^^^'        administratorcamebeforeuswhentherewasnoDecessity, 
In  the  matter  he  would  not  get  his  costs — perhaps  he  would  have  to 
H.  Cabvell,  pay  them.     In  applications  like  the  present,  the  Court 
deceased,      qj.  Judge  must  not  take  for  granted  that  everything 
alleged  is  true;  but  must  take  proper  steps  to  ascertain 
who  is  the  person  entitled.     It  might  therefore  be 
necessary  to  direct  that  advertisements  should  be  in- 
serted, or  that  enquiries  should  be  made  whether  the 
debts  of  the  intestate  have  been  paid.  In  the  present  case 
the  accounts  have  been  passed;  and  as  the  next  of  kin 
must  now  take  the  land  through  the  administrator,  we 
direct  that  the  administrator  execute  a  conveyance  to 
him,  the  present  respondent.     Incidentally  to  this  juris- 
diction the  Court  must  have  power  to  give  the  ad- 
ministrator his  costs. 

MiLFORD,  J.  There  are  two  matters  mixed  up  in  this 
case;  one,  an  ecclesiastical  suit — the  other,  an  application 
under  the  recent  Act.  As  to  the  first,  there  could  have 
been  a  suit  for  the  administration  of  the  estate,  and  the 
Court  would  direct  the  assets  to  be  paid  to  the  party 
interested.  As  to  the  second,  what  are  the  proceedings 
to  be  taken  under  this  Act?  T  thought  at  first  that  the 
Act  was  only  to  protect  the  estate  until  some  right  had 
been  established  aliunde.  But  on  further  consideration 
I  am  inclined  to  think  that  a  summary  proceeding,  in- 
stead of  a  suit,  can  be  instituted.  What  is  the  course 
to  be  pursued?  It  is  plain  that  we  must  ascertain  that 
all  the  proper  parties  are  before  the  Court ;  that  all 
debts  have  been  paid;  and,  if  a  case  of  partial  adminis- 
tration, as  where  the  estate  has  been  devised,  who  is 
entitled.  In  fact  the  Court  must  do  the  same  thing  as 
in  a  chancery  suit.  But  no  provisions  are  contained  in 
the  Act  for  oflScers  to  carry  out  these  proceedings.  It 
seems  to  me  that  until  the  rules  are  made,  the  Judge 
must  exercise  his  discretion,  and  endeavour  as  best  he 
can  to  ascertain  the  facts,  which  must  be  ascertained 
before  the  distribution  takes  place.  If  the  application 
of  the  administrator,  coming  to  ask  for  directions,  is  un- 
necessary, the  Court  will  not  direct  his  costs  to  be  paid. 
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But  if  there  is  really  a  difficulty,  or  if  the  administrator        ^864.   ^ 
cannotaet  with  safety^and  the  Judgethinks  thequestion  Td  the  matter 
fit  for  the  decision  of  the  Court,  the  Court  has  power  as  g   Caevbll 
administering  the  estate  to  pay  his  costs  out  of  it.     I      deceaaed. 
think  the  statute  contemplates  that  there  shall  be  a  sale, 
because  it  makes  provision  "  until  sale."     But  as  the 
person  entitled  (whose  title  appears  to  me  to  be  suf- 
ficiently established)  asks  that  the  land  be  conveyed 
to  him,  the  Court  can  direct  accordingly. 

Wlse,  J.,  concurred. 

Order  accordingly. 


James  Tyson  against  James  McEvoy.  December  6. 

SPECIAL  case  stated  by  consent,  as  follows :—  J?  an  arbitra- 

•^  ,    .      .    ,         .  tiOD  directed 

"This  is  an  action  brought  by  the  plaintift*  against  under  the 

thedefendant,  to  recover  £235  9s.,  being  half  the  amount  Occrpati^"** 

of  the  costs  of  a  certain  award,  and  the  drawing  and  Act,  the  last 

preparation  thereof,  and  of  the  fees  of  the  arbitrators  arbitrators 

and  umpire,  in  the  matter  of  an  arbitration  between  the  was  appointed 
*^  ^  on  the  Ist  De- 

plaintiff  and  defendant  hereinafter,  more  particularly,  cember,  1863; 

mentioned.  °^e^^\^e 

The  plaintiff  and  defendant  being  entitled  to  leases  two  arbitra- 
of  Crown  lands,  and  having  claimed  to  be  entitled  under  thSr^ttme 
the  orders  in  Council  to  a  lease  of  the  same  land,  the  thirty  days, 
Minister  for  the  time  being  charged  with  the  ad  minis-  26th  January, 
tration  of  Crown  lands  required  that  the  right  of  either  ^^^^in^an 
claimant  should  be  enquired  into  and  determined  by  umpire.    On 
arbitration,  under  the  provisions  of  the  Crown  Lands  niary,the  two 
Occupation  A  ct  of  1 86 1 .  fin^  u"  dS* 

The  plaintiff  and  defendant  having  failed  to  concur  feredf  onthe 
in  the  appointment  of  a  single  arbitrator  to  determine  20th  April  the 
the  said  matter,  the  plaintiff  on  the  15th  October,  1863,  tended  his 
appointed  Robert  Lamlale  as  his  arbitrator;  and  on  the  dm^and^on 

the  7th  May 
he  made  his  award.     Heldy  not  too  late,  he  having  (under  the  6th  and  Sth  dauaes  of 
sect.  23  of  the  Act)  sixty  days,  with  a  nower  of  extension  to  ninety  days,  for  that 
purpose,  from  the  time  when  he  was  enabled  to  enter  on  his  duties  by  the  retirement 
of  the  arbitrators  from  theirs,  and  not  from  the  date  of  his  formal  appointment. 
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^^^'         1st  December,  1863,  the  defendant  appointed  Nichxjlas 
Tyson        Chadwick  as  his  arbitrator  to  determine  the  said  matter. 
McBvoY  Before  the  said  arbitrators  entered  upon  the  matter  of 

the  said  arbitration,  and  before  they  appointed  the 
umpire  hereinafter  mentioned,  they,  on  the  28th  De- 
cember, 1863,  extended  the  time  for  the  making  of 
their  award,  for  the  period  of  thirty  days. 

Upon  the  26th  January,  1864,  the  said  arbitrators 
appointed  by  writing  under  their  hands  Robert  Biggart 
Gow  to  be  umpire  of  the  matter  of  the  said  reference. 

Upon  the  10th  February  the  said  arbitrators  met  for 
the  purpose  of  proceeding  with  the  said  reference,  and 
met  daily  for  such  purpose,  and  did  proceed  therewith 
until  the  28th  February,  1 864,  when  the  evidence  ad- 
duced before  them  having  closed,  the  said  arbitrators 
were  unable  to  agree  upon  the  terms  of  the  award  to  he 
made  by  them  in  the  said  matter,  whereupon  the  said 
matter  devolved  upon  the  said  Robert  Briggart  Gow, 
who  had  been  present  at  and  during  the  proceedings 
aforesaid,  for  his  determination  as  such  umpire  as 
aforesaid 

The  said  umpire,  upon  the  20th  April,  1864,  ap- 
pointed an  extended  time  of  thirty  days  for  the  making 
of  his  award. 

The  said  arbitrators  failed  to  make  any  award  within 
the  extended  period  appointed  by  them  as  hereinbefore 
mentioned;  and  the  said  umpire  made  an  award  under 
his  hand,  dated  the  7th  May,  1864,  whereby  amongst 
other  things  he  awarded  that  the  costsof  thesaidaward, 
including  the  drawing  and  preparation  thereof,  and  the 
fees  of  the  said  arbitrators  and  of  him  the  said  umpire, 
should  be  paid  by  each  of  the  said  parties  in  equal 
shares  or  proportions ;  and  in  the  event  of  one  of  the 
said  parties  paying  in  the  first  instance  the  whole 
amount  of  such  last  mentioned  costs,  the  said  umpire 
awarded  that  the  other  of  the  said  parties  should  forth- 
with pay  and  reimburse  one-half  or  moiety  thereof  to 
the  party  paying  as  aforesaid. 

The  plaintiff  has  paid  the  whole  of  the  costs  herein- 
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before  mentioned,  and  the  said  sum  of  £235  9s.  is  one-         1^64. 
half  part  thereof.  Tyson 

Thedefendanthas  been  compelled  by thesaid  minister      ^^^yoy 
to  enter  into  the  matter  of  the  said  arbitration  ;  and 
such  arbitration  has  been  entered  into  as  aforesaid,  and 
every  step  therein  as  aforesaid  conducted  against  the 
consent  and  under  the  protest  of  the  defendant. 

If  there  be  any  irregularity  in  the  making  of  the  said 
award,  or  if  there  be  any  invalidity  therein,  the  de- 
fendant has  in  nowise,  either  expressly  or  impliedly, 
acquiesced  in  such  irregularity  or  invalidity. 

It  is  contended  by  the  defendant  that  the  time  for 
making  the  said  award  was  not  duly  extended  ;  and 
further,  that  the  said  award  was  not  made  in  due  time 
under  the  provisions  of  the  said  Act ;  and  it  is  con- 
tended by  the  plaintiff  that  the  time  for  making  the  said 
award  was  duly  extended,  and  that  the  said  award  was 
made  in  due  time. 

If  the  Court  shall,  be  of  opinion  with  the  defendant, 
the  verdict  is  to  be  entered  for  him,  otherwise  for  the 
plaintiff  for  the  above  mentioned  sum  of  £235  9s." 

Isaacs  appeared  for  the  plaintiff,  and  Sir  WiUiam 
Manning,  Q.  C,  for  the  defendant ;  but  the  arguments 
can  be  gathered  from  the  following  statement  in  writing 
of  the  reasons  given  by  their  Honors  for  their  judgment 
(which  was  given  orally)  in  the  above  case,  pursuant 
to  the  8th  rule  of  the  order  in  Council  regulating  appeals 
to  the  Privy  Council.  Skerritt  v.  The  North  Stafford- 
shire Railway  Co.  (a),  Bradsliavfs  Arbitration  (h\ 
and  Doddington  v.  Bailward  (c)  were  referred  to. 

The  statement  was  as  follows : — 

The  question  in  this  case  is  whether  the  award  of  an 
umpire  in  the  plaintiffs  favour,  under  a  compulsory 
reference  to  arbitration  directed  by  the  Minister  for 
Lands,  in  pursuance  of  the  Crown  Lands  Occupation 
Act,  section,  4,  was  made  in  due  time  according  to  the 
provisions  of  the  same  Act,  section  23.     We  were  of 

(a)  2  Ph.  476  ;  17  L.  J.  Ch.  161.  (b)  12  Q.B.  675. 

(c;  7  Dowl.  640  ;  S.C.,  6  B.N.C.  591. 
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^^^'         opinion  in  the  affirmative  on  that  question  and  gave 

Tyson  judgment  accordingly  for  the  plaintiff — from  which 
McEvoY.  (the  matter  indirectly  involved  exceeding  largely  in 
value  the  limit  in  that  behalf)  the  defendant  has  ap- 
pealed to  her  Majesty  in  Council.  It  becomes  our  duty, 
therefore,  to  state  in  writing  the  reasons  for  that 
opinion  and  judgment;  and  they  are  as  follows: — 

Section  23  of  the  Lands  Occupation  Act  has  several 
subdivisions,  respecting  the  modeof  appointing  the  arbi- 
trators and  umpire,  on  reference  under  that  statute,  and 
the  extension  of  time  by  them  respectively  for  making 
the  award  or  umpirage,  and  prescribing  (or  purporting 
to  prescribe )the  time  within  which  such  award  or  um- 
pirage must  be  made.  And  the  question — ^for  sub- 
stantially there  is  only  one,  although  two  are  stated  in 
the  Special  Case — arises  on  the  8th  and  6th  of  those 
subdivisions;  no  objection  having  been  raised,  or  point 
made,  other  than  that  already  mentioned  by  us,  and 
there  is  in  effect  no  separate  question  as  to  the  extension 
of  time,  in  this  case,  by  either  the  arbitrators  or  the 
umpire.  The  extension  by  the  former  (each  class  alike 
having  sixty  days  allowed  for  making  the  award,  with 
power  to  extend  for  thirty  more),  was  shortly  after  their 
appointment ;  and  the  extension  by  the  latter,  which 
was  confessedly  more  than  sixty  days  after  his,  is  sus- 
tainable or  not  according  as  the  one  point  in  contest  is 
decided — ^namely,  whether  that  period  runs  from  the 
date  of  such  appointment,  or  from  the  time  when  the 
umpire  is  enabled  to  enter  on  his  duties,  by  the  retire- 
ment of  the  arbitrators  from  theirs. 

The  reference  in  this  matter  having  been  directed,  as 
I  already  mentioned,  the  parties  failed  to  concur  in  the 

selection  of  a  sole  arbitrator,  and  two  were  duly  ap- 
j  pointed  ;  the  second  on  the  1st  December,  1863.    On 

!  the  28th,  before  entering  into  the  case,  both  joined  in 

extending  the  statutory  time  to  its  full  limit.    On  the 
I  26th  January  following,  they  appointed  an  umpire;  and, 

'  on  the  loth  February,  commenced  the  business  of  the 

I  reference — terminating  on  the  28th  of  the  same  month, 

when  their  ninetieth  day  expired,  without  a  decision. 
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The  umpire  thereupon  assumed  the  duty;  but,  until  the        ^^^' 
20th  April,  when  he  extended  the  time  for  his  umpirage        Tyson 
(or  assumed  so  to  do)  thirty  additional  days,  he  seems  to      McEvoy. 
have  taken  no  active  step  in  the  matter.     On  the  7th 
May,  however,  he  made  his  award;  being  the  umpirage 
in  question.     So  that  if  this  gentleman  had  by  law  sixty 
days  from  the  28th  February,  his  extension  of  the  term 
operated  from  the  day  of  their  expiry,  and  the  united 
period  did  not  end  until  the  28th  May. 

But  the  defendant  insisted,  and  still  insists  that  by 
theenactmentsrelied  on,  every  arbitrator  (the  umpire  in- 
cluded) has  only  sixty  days  from  the  date  of  his  ap- 
pointment, literally  so  taken  ;  and  consequently  (that 
date  having  been  the  26  th  January)  the  ninety  days  ex- 
pired in  April,  and  the  umpirage  was  void.  In  our 
opinion,  on  the  contrary,  those  enactments,  however 
inaccurate  or  incomplete,  and  on  that  score  open  to 
criticism,  ought — for  the  reasons  presently  given — not  to 
be  so  construed. 

The  words  of  subdivision  8  of  the  23rd  section, 
omitting  all  which  affect  appraisements,  are  these : — 

"  In  case  arbitrators  fail  to  make  their  award  within 
sixty  days  after  the  day  on  which  the  last  of  them  was 
appointed  (or  within  such  extended  time  not  exceeding 
thirty  days,  as  shall  have  been  duly  appointed  by  them 
for  that  purpose),  the  matters  referred  shall  be  deter- 
mined by  the  umpire,  and  the  provisions  of  this  Act 
with  respect  to  the  time  for  making  an  award,  and  with 
respect  to  extending  the  same  in  the  case  of  a  single 
arbitrator,  shall  apply  to  any  umpirage." 

Wethen  refer  to  the  6th  subdivision,  to  ascertain  the 
provisions  enacted  with  respect  to  a  single  arbitrator ; 
and  the  words  there  are  as  follows : — 

"  In  case  a  single  arbitrator  die,  or  become  incapable 
to  act  before  the  making  of  his  award,  or  fail  to  make 
his  award  within  sixty  days  after  his  appointment,  or 
within  such  extended  time,  not  exceeding  thirty  days,  as 
shall  have  been  duly  appointed  by  him  for  that  purpose, 
the  matters  referred  to  him  shall  be  again  referred  to 
arbitration  as  if  no  former  reference  had  been  made." 


V. 

McEvoY. 
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1864.  Now,   however    unambiguous  in  themselves  these 

Tyson  words,  "  after  his  appointment,"  may  be,  and  however 
unembarrassing  as  applied  toasingle  arbitrator, selected 
by  the  litigating  parties,  the  literal  construction  con- 
tended for  by  the  defendant,  when  the  words  are 
looked  at  with  respect  to  an  umpire  and  his  appoint- 
ment, leads  obviously  to  the  most  inconvenient  if  not 
absurd  results — such  as,  it  is  quite  clear,  the  legislature 
could  never  have  contemplated.  The  reasonable  in- 
ference is,  that  each  tribunal  was  intended  to  have  in 
every  case  sixty  days  for  its  task ;  each  also  being 
allowed  a  separate  power  of  extending  the  time  respec- 
tively thirty  days  more.  But,  by  construing  the 
statute  literally,  this  intention  would  often  be  defeated. 
And  for  what  conceivable  reason  should  the  umpire's 
time  commence  from  the  date  of  his  nomination  merely? 
An  umpire  has  no  authority,  he  is  (so  to  speak)  not 
clothed  with  his  office  until  the  abandonment  of  their 
functions  by  the  arbitrators.  In  the  present  case, 
however,  there  had  already  elapsed  at  that  time 
thirty-three  days,  reckoning  from  the  26th  January. 
But  if  an  umpire's  appointment  by  the  arbitrators  be 
immediately  after  their  own — the  statute  directing  that 
it  shall  take  place  before  entering  on  the  reference — he 
might  have  no  time  allowed  at  all  for  the  discharge  of 
his  duties  ;  his  own  and  the  arbitrators'  sixty  days  ex- 
piring concurrently.  If  made  a  few  days  after  their 
appointment,  the  umpire  s  time  (without  an  extension 
by  him)  would  be  no  more.  And  if,  after  thus  ap- 
pointing him,  the  arbitrators  should  in  either  of  the 
cases  supposed  extend  their  own  time,  so  as  to  overlap 
that  assigned  to  the  umpire,  he  would  be  effectually 
excluded  altogether.    . 

We  were  and  are  of  opinion,  therefore,  that  the  word 
"appointment,"  in  subdivision  six  of  this  section,  when 
applied  to  an  umpire  must  be  taken  tomean  his  effectual 
appointment,  that  event  which  for  the  first  time  makes 
him  (or  alone  enables  hitn  to  act  as)  umpire ;  not  his 
formal  appointment  or  nomination, to  take  effect  onlyon 
an  event  which  might  never  happen.  And  this  view  is 
strengthened  by  considering  the  effect  of  another  portion 
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of  the  enactment.     For  it  can  hardly  be  said,  that  the         ^^^' 
umpire  '*fails"  to  make  his  award  within  a  stated  time,        Tyson 
unless  he  has  had  all  that  time  for  the  purpose.     The  .    McEvoy. 
umpire  s  task  cannot  commence,  until  he  has  acquired 
the  authority  ;  and  from  that  time  only,  therefore,  the 
period  limited  for  his  accomplishing  it  commences. 

The  decision,  no  doubt,  may  appear  a  bold  one  ;  for 
certainly  the  legislature  has  not  in  terms  said,  that  which 
we  nevertheless  hold  that  it  intended  tosay.  And  more- 
over the  same  word,  in  the  same  sentence,  is  thus  made 
to  mean  two  things;  that  which  is  literal,  as  applied  to 
an  arbitrator — and  that  which  is  only  "appointment"  by 
construction,  when  applied  to  the  case  of  an  umpire. 
But  our  judgment  seems  to  us  fully  warranted,  by  the 
cases  of  Skei^eit  v.  North  Stafiirrd  Railway  (a),  and 
Bradshaw  v.  Birmingfcam  Junction  Railway  (6),  cited 
on  the  argument,  and  to  which  we  now  respectfully 
refer. 


Sir  W,  Manning,  Q.C.,  for  the  defendant,  now  moved  December  17. 
for  leave  to  appeal  to  the  Privy  Council.  The  affidavit  Although  the 
in  support  of  the  motion  stated  that  although  in  terms  ^™  iMs^than 
the  special  case  related  only  to  the  costs  of  the  award,  ^500,  leave  to 

aoTie&l  to  the 

yet  in  fact  the  matter  involved  was  a  right  of  lease  of  a  privy  Council 
station,  a  right  worth  very  much  more  than  £500,  since  f!^®^^*^*  ^ 
the  award  is  in  the  plaintiffs  favor  as  to  the  right  in  indirectly  in- 

Vol  V Afl.   A 

question.  claim  respect- 

ing property 

Isaacs,  for  the  plaintiff,  contended  that  as  the  only  amounting  to 
question  in  dispute  on  th  e  special  case  was  one  respecting 
£235  9s.,  the  Court  could  not  look  beyond  the  case;  and, 
secondly,  that  the  award  was  perhaps  not  binding  on  the 
Crown,  and  if  so,  there  was  no  decision  of  a  binding 
character  respecting  the  right  to  a  lease. 

Stephen,  C.J.  I  think  we  ought  to  grant  leave  to 
appeal,and  that  the  case  comes  within  the  second  section 
of  the  order  in  Council.     Although  the  award  or  um- 

(a)  2  Phill.  475.  (h)  12  Q.  B.  573. 
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1864. 


Tyson 

V. 

McEvoY. 


pirage  should  not  be  conclusive  on  the  Crown,  it  is  suf- 
ficient in  my-  opinion  that  it  is  conclusive  on,  and  final 
between,  the  parties;  and,  therefore,  the  point  decided 
by  us  certainly  involves,  directly  or  indirectly,  a  claim 
or  question  to  or  respecting  property  above  the  value 
of  £500. 


Wise,  J.  I  agree  that  the  leave  to  appeal  should  be 
granted,  on  the  assumption  that  the  award  is  binding. 
It  seems  to  me  to  give  an  inchoate  right  to  obtain  a 
decision  of  the  Crown.  If  it  were  not  binding,  I 
should  think  the  appeal  would  not  lie. 


KosTEN  against  Haigh. 

In  an  action    pjECTMENT.     At  the  trial  before  Stephen,  C.J., 

there  being  a  ou  the  22nd  of  August,  there  was  much  dispute 

dispute  atthe  whether  the  land  claimed  had  been  rightly  described  in 

the  land  the  writ,  and  whether  a  particular  corner  of  the  allot- 

riffhtly  d^"     uient  in  question  was  the  north-west  or  the  north-east 

scribed  tn  the  comer.     The  learned  Judge  was  asked  to  amend,  but 
writ,  the 
Judge  was 
asked  to 


refused  to  do  so,  because  the  evidence  made  it  uncertain 
whether  in  fact  the  land  was  or  was  not  wrongly 
described ;  and,  in  lieu  of  amending,  asked  the  jury  to 
answer  the  following  questions  : — 

Do  you  find  that  there  is  a  piece  of  land  in  contro- 
versy between  the  parties  in  this  action,  the  boundaries 
and  position  of  which  were  known  to  the  defendant  at 
and  before  the  commencement  of  this  trial  ?     Yes. 

Did  the  defendant  come  prepared  to  defend  the  action 
amending,  he  j^  respect  to  that  piece  of  land  ?     Yes. 

directed  jury  '^  "^ 

to  tind  the 

facts  specially;    and  they  found  accordingly  that  the  land  really  in  contest  wm 

known  to  the  defendant,  and  that  the  defendant  came  prepared  to  defend  for  it, 

and  that  it  was  the  property  of  the  plaintiff,  and  the  jury  described  it  by  marks  on 

a  plan.     The  Court  on  motion  ordered  judgment  to  be  entered  for  the  plaintiff  on 

the  whole  record,  under  the  5  Vic,  No.  9,  s.  38. 

Afterwards  and  before  habere  executed,  the  plaintiff  commenced  a  new  action 
against  the  defendant  for  damages,  on  which  was  endorsed  a  notice  of  his  intention 
to  claim  a  writ  of  injunction.  Aii  injunction  having  been  ordered  to  issne,  the 
Court,  on  motion  to  dissolve  the  injunction,  made  the  rule  absolute. 


amend,  but 
refused,  be- 
cause the  evi- 
dence  made 
it  uncertain 
whether  in 
fact  the  land 
in  dispute 
was  or  was 
not  wrongly 
described  ; 
and  in  lieu  of 
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Has  the  plaintiff  established  his  title  to  that  land  ?         1864. 

Yes.  KOSTEN 

V. 

What  is  the  piece  of  land  in  question  ?     The  piece  of       Haigh. 
land  marked  Q.  F.  E.  H.  on  the  plaintiff's  plan,  signed 
by  ua 

Is  that  land  described  on  the  record  with  reasonable 
certainty  ?  Considering  the  evidence  given  by  the  sur- 
veyors, who  have  been  examined  as  witnesses  in  the  case, 
we  do  not  consider  that  the  land  has  been  described  in 
the  writ  with  sufficient  certainty. 

Do  you  find  for  the  plaintiff  or  defendant  ?  For  the 
plaintiff. 

Butler  now,  for  the  plaintiff,  moved  that  judgment  September?, 
might  be  entered  for  the  plaintiff,  under  the  38th  section 
of  the  5  Vic,  No.  9,  which  provides  that  in  all  cases  of 
variance  between  the  proof  and  the  record,  in  any  action 
at  law  hereafter  depending  in  the  Supreme  Court,  it 
shall  be  lawful  for  the  said  Court  or  the  Judge  before 
whom  the  trial*  is  had,  if  such  Court  or  Judge  shall 
think  fit,  instead  of  causing  the  record  or  document  on 
which  such  trial  is  proceeding,  to  be  amended  at  such 
trial,  as  by  the  rules  and  course  of  practice  of  the  said 
Court  is  now  provided  in  that  behalf,  to  direct  the  jury 
or  assessors  (as  the  case  may  be)  to  find  the  fact  or  facts 
according  to  the  evidence  ;  and  thereupon  such  finding 
sliall  be  stated  on  the  said  record  or  document ;  and 
notwithstanding  the  finding  on  theissue  or  issues  joined, 
the  said  Supreme  Court  shall  thereafter,  if  it  shall  ap- 
pear to  the  said  Court  that  the  variance  was  immaterial 
to  the  merits  of  the  case,  and  such  as  could  not  have 
prejudiced  the  opposite  party  in  the  conduct  of  the 
action  or  defence,  give  judgment  according  to  the  right 
and  justice  of  the  case.  In  ejectment,  an  exact  descrip- 
tion of  the  premises  is  not  necessary;  but  the  plaintiff  is 
to  show  the  sheriff,  and  to  take  possession  at  his  peril  of 
that  only  to  which  hehasatitle;  Coftinghamv.  King(a). 

(a)  1  Burr.  629. 
*  Before  Stephen,  C  J.,  Milford,  J.,  and  Wise,  J. 
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1864.  Isaacs  contra,  referred  to  Guest  v.  Ellis  (a),  and 

KosTBN       Bond  V.  Hodges  (b). 

V. 

Haigh.  p^  Curiam.     We  order  that  the  special  finding  of 

the  jury  be  entered  on  the  record,  and  that  the  plaintiff 
have  judgment  for  the  piece  of  land  described  by  the 
jury  and  pointed  out  on  the  map,  which  may  be  annexed 
to  the  record.  In  strictness,  the  verdict  of  the  jury  was 
this — that  the  plaintiff  had  made  out  no  title  to  the  par- 
ticular land  described  in  the  writ,  because,  according  to 
that  description  (which  was  by  the  points  and  bearings 
of  the  compass),  a  totally  different  locality  was  indicated. 
The  verdict,  therefore,  in  this  state  of  facts,  should  have 
been  for  thedefendant.  Butasweare  clearly  of  opinion 
that  the  defendant  knew  what  land  was  in  contest,  and 
came  prepared  todefend  forit,and  also  that  the  variapce 
in  the  description  was  such  eus  was  not  material  to  the 
merits,  and  could  not  have  prejudiced  the  defendant  in 
his  defence,  we,  therefore,  under  the  statute  5  Vic., 
No.  9,  8.  38,  give  judgment  on  the  whole  record  for  the 
plaintiff.  Each  party  to  bear  his  own  costs  of  this 
motion  and  the  argument  thereon. 


Afterwards,  and  before  judgment  was  signed  and 
possession  obtained  under  a  writ  of  habere  facias  pas- 
sessionem,  or  before  actual  re-entr}^,  the  defendant  pro- 
ceeded to  remove  certain  buildings  from  the  land,  which 
was  the  subject  of  dispute  in  the  action  of  ejectment. 
On  31st  August,  the  plaintiff  sued  out  a  writ  of  sum- 
mons, claiming  £500  for  daraages,on  which  was  endorsed 
a  notice  of  his  intention  to  claim  a  writ  of  injunction 
under  the  44'th  section  of  the  Common  Law  Procedure 
Act  of  1857  (c),  to  restrain  the  defendant,  his  workmen, 
&C.,  from  taking  down  and  removing  buildings  and 
fences  of  the  plaintiff,  erected  on  the  land  of  the  plaintiff, 
situated,  &c.,  and  claimed  by  plaintiff  in  this  action. 
And  on  the  same  day  an  injunction  was,  on  the  plain- 
la)  6  A.  &  E.  lis.  (b)  18  L.  J.  Ex.  435. 
\,c)  20  Vic,  No.  31. 
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tiflTs   applicatiou^  ordered  to  issue   by  Stephen^  C.  J.,         1864. 
restraining  the  defendant  from  removing  certain  build-       Kosten 
ings,  &o.,  from  the  premises  in  question.  Hiaan 

Isaacs  and  MUfard  now  moved  to  set  aside  the  sum-  Sept  la*^ 
mons,  and  to  discharge  the  writ  of  injunction ;  on  the 
ground,  first,  that  the  a£Bda?it  in  support  of  the  sum- 
mons was  not  filed  till  after  the  order  was  made,  although 
the  order  speaks  of  it  as  if  then  actually  filed ;  and 
secondly,  that  the  writ  of  injunction  cannot  issue  in  an 
action  of  ejectment,  and  therefore  cannot  issue  in  this 
action.  It  was  submitted  that  this  new  action  was 
really  brought  to  evade  the  rule  laid  down  in  Baylis 
V.  Legros  (a),  and  thus  enforce  or  supplement  his 
verdict  in  ejectment  without  waiting  to  obtain  possession 
under 'the  habere.  It  has  been  doubted  whether  it  ia 
lawful  to  take  possessiqn  of  property  recovered  in  eject- 
ment without  suing  out  a  writ  of  hahere,  Doe  v.  Lord  (b) ; 
although  in  Wilkinson  v.  Kirby  (e)  it  seems  to  have 
been  considered  immaterial. 

BuUer  showed  cause.  [Stephen,  C.  J.  There  is 
nothing  in  the  first  point.  On  the  second  point,  does 
not  a  person  by  bringing  ejectment  admit  that  he  is  out 
of  possession  ?  If  so,  is  there  anything  to  show  that  this 
plaintiff  has  been  in  possession  since  he  brought  his 
action  of  ejectment  ?  and  how  then  can  he  maintain  an 
action  of  trespass?  And  will  the  Court  grant  an  in- 
junction when  it  is  dear  that  the  plaintiff  must  Ml  in 
the  action  ?]  It  is  submitted  that  the  plaintiff  may  be 
in  possession,  and  yet  sue  in  ejectment  to  try  the  question 
of  title;  or  that  after  entry,  or  the  execution  of  an 
habere,  the  plaintiff's  right  of  possession  relates  back  so 
as  to  support  the  claim  for  damages,  for  trespasses  com- 
mitted at  any  time  antecedent  to  the  issue  of  the  sum- 
mons ;  Barnett  v.  Earl  of  Chiilford  (d).  [Stephen,  G.  J., 
referred  to  Boseoe  on  Beal  Actions  («).] 

(fl)  26  L.  J.  0.  P.  176 ;  7  Jar.  N.  S.  795. 
(b)  7  A.  ft  £.  610.  (c)  15  G.  B.  430;  23  L.  J.  C.  P.  224. 

(d)  11  Exch.  29 ;  24  L.  J.  En.  281.  («)  p.  705. 

*  Before  Stephen^  C.  J.,  and  Wiie^  J. 

T— 3 
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1864. 


KOSTBN 

Haigh. 


Stephen,  C.  J.  It  is  a  novel  point  and  not  free  from 
difScuity.  For  although  at  present  the  plaintiff  cannot 
prove  actual  possession,  yet,  after  Jhobare  executed,  the 
plaintiff  would  be  in  possession  by  relation  as  of  his  old 
estate,  and  so  could  show  such  actual  possession  from  a 
date  anterior  to  both  the  actions  of  ejectment  and  trespass. 
But  I  think  that  the  plaintiff  cannot  possibly  succeed  in 
this  present  action.  There  is  no  evidence  that  things 
are  different  at  the  present  time  from  what  they  were. 
When  this  action  was  brought,  there  had  been  no  aotoal 
re-entry,  and  no  judgment  executed;  and  that  being 
the  state  of  things,  the  plaintiff  could  not  recover  in  an 
action  of  trespass,  and  therefore  the  injunction,  which  is 
am  auxiliary  to  an  action,  would  not  lie  either. 


Wise,  J.,  concurred. 


Order  accordingly. 


February  10. 

The  tenth 
Beotion  of  the 
llandl2yic., 
a  44,  Ib  in 
force  in  this 
oolonj,  and 
therefore  no 
action  can  be 
brought  in 
any  District 
Gourt  against 
a  justice  of 
the  peace  for 
anyUiing 
done  by  him 
in  the  exe- 
cution of  his 
office,  if  such 
justice  objects 
thereto  (per 
Mil/ard^.) 


Ex  poflrte  Bolding  (a). 

VM^INBEYEB  moyed  to  make  absolute  a  rale  mJ 
^^  for  a  prohibition  granted  by  Stephen^  C.  J.,  to 
restrain  one  JoMcb  and  the  Judge  and  Registrar  of  the 
Hunter  River  District  Court  from  farther  proceeding  in 
respect  of  an  action  then  set  down  for  trial  at  East 
Maitland. 

It  appeared  that  an  action  in  trespass  and  case  had 
been  brought  in  the  Hunter  River  District  Court  by 
one  Jacob  against  the  applicant  (a  magistrate),  for  a 
certain  thing  done  by  the  defendant  in  the  execution  of 
his  office  as  a  justice  of  the  peace.  The  defendant  had 
been  served  with  the  notice  of  action  required  by  Sir 
John  Jervia*  Act,  and  was  afterwards  served  with  a 
summons  and  plaint  Within  six  days  of  the  service  of 
the  summons,  the  defendant  served  on  the  plaintiff  a 
notice,  under  the  10th  section  of  the  Act  11  and  12  Yic* 
c.  44,  that  he  objected  to  being  sued  in  the  District 

(a)  In  Chambers.    Reported  by  W.  C.  Windeyer,  Eiq. 
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Court  for  the  alleged  cause  of  action.     The  plaintiff,         1864^^ 

howevery  informed  him  that  he  intended  to  proceed.  ex  parte 

BOLDING. 

Windeyer  for  the  applicant.  It  is  admitted  that  the 
District  Court  had  originally  jurisdiction  to  entertain  a 
case  of  this  character;  but  it  is  submitted  that  the  notice 
given  by  the  defendant  has  ousted  that  jurisdiction. 
The  question  is,  whether  the  provisions  of  the  Act  re- 
specting the  notice  *'  oan  be  applied  in  this  colony/'  as 
directed  by  14  Vic,  No.  43,  s.  1  ?  and  he  argued  that 
the  reasons  against  such  an  action  being  tried  in  an 
inferior  Court  held  good  here.  Though  the  District 
Court  Act  was  a  later  Act,  he  submitted  that  the  Act 
should  be  consCrued  as  applying  or  not,  as  cases  from 
time  to  time  arose.  The  Chief  Justice  in  granting  the 
rule  had  refused  a  certiorari,  on  the  ground  that  after 
the  notice  giyen  there  was,  in  his  opinion,  nothing  to 
remove. 

Sheppard  for  the  plaintiff  Jaecb.  The  District  Court 
has  jurisdiction  to  try  all  personal  actions,  and  no  ex- 
ception is  made  as  to  cases  against  justices,  though  14 
Vic,  No.  43,  &  8,  forbade  their  being  brought  in  the 
Courts  of  Bequest.  The  provisions  as  to  the  notice  can 
not  apply  in  the  colony,  as  there  were  no  District  Court 
in  existence  at  the  time  the  14  Vic,  No.  43  was  passed. 

MiLFOBD,  J.  Such  a  wide  interpretation  has  been  put 
upon  Sir  /.  Jervis'  Acts  in  previous  judgments  of  the 
Court,  making  them  applicable  to  this  colony,  that  I 
think  I  am  only  following  those  decisions  in  holdipg  that 
the  provisions  of  the  10th  section  of  11  and  12  Vic,  o,  44, 
can  be  applied  in  this  colony.  The  question  is  not 
whether  tJie  District  Court  has  jurisdiction  to  entertain 
such  a  case,  but  whether  that  jurisdiction  has  been 
ousted  by  the  notice  given  by  the  defendant;  and  I 
think  it  has  been.  In  this  opinion,  I  am  also  supported 
by  the  view  taken  by  the  Chief  Justice  in  granting  the 
rule.  As  it  is,  however,  a  case  of  the  first  impression,  I 
shall  make  the  rule  absolute  without  costs. 

Bule  absolute  without  costs. 
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1864. 


December  17. 


In  re  Pebrott. 


The  4  G.  m., 
o.  10,  is  in 
force  is  this 
colony,  and 
the  Supreme 
Court  has, 
therefore,  the 
same  juris- 
diction over 
forfeited  re- 
cognizances 
as  the  Baron  B 
of  the  Ex- 
chequer in 
England. 


T/TTINDEYEB  moved  on  petition  and   affidavit  that 
'^      the  recognizance  entered  into  by  the  applicant 
might  be  discharged. 

It  appeared  from  the  affidvait  of  the  applicant  that 
he  had,  in  March^  been  bound  over  to  appear  aa  a  wit- 
ness in  a  case  of  manslaughter,  which  was  to  be  heard  at 
the  Circuit  Court  at  Maitland,  in  the  month  of  October, 
and  that  not  appearing  his  recognissance  had  been 
estreated.  He  had  since  been  called  upon  to  shew  cause 
in  Chambers,  under  the  31st  rule  of  the  Supreme  Court 
Practice  (a),  why  execution  should  not  issue  against 
him.  MUfardf  J«,  however,  held  that  he  had  no  power 
to  interfere. 

It  appeared  from  the  affidavit  filed  by  the  applicant 
that  at  the  time  he  was  bound  over,  he  was  under  an 
agreement  to  deliver  a  herd  of  cattle  at  Menindie,  a 
distance  of  1100  miles  from  Maitland ;  that  he  started 
in  May,  and  that  owing  to  the  flooded  state  of  the 
country  he  was  unable  to  return  to  Maitland  in  time  for 
tiiei 


Wmdeyer  in  support  of  the  applicatioo.  This  is  an 
application  in  the  Exchequer  jurisdiction  of  the  Court. 
The  Court  has  power  at  common  law  to  discharge  a 
jmrty  on  the  ground  of  poverty,  Manning's  Exchequer 
Practice  (b);  and  a  petition  for  this  purpose  may  be 
framed  under  the  provisions  of  the  4  G.  III.,  c.  10, 
which,  being  an  act  in  force  at  the  time  of  the  passuig 
of  the  9  G.  IV.,  c.  88,  is  in  force  in  this  colony.  On 
this  point  he  referred  to  Blaok  Peter's  Case  (e).  From 
Oude's  Crown  Practice  (d)  it  appears  that  ^the  Court 
of  Exchequer  have  a  writ  of  privy  seal  empowering  them 
to  mitigate,  and  also  a  discretionary  power  to  relieve  the 


(o)  p.  53. 

(c)  1  Sup.  Ot.  B.,  C.  L.  207. 


(6)  p.  319. 

(ci;  1  Vol.  p.  231. 
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party  therefrom  altogether,  by  discharging  the  recog- 18W. 

nizauce,  which  they  will  do  when  there  are  any  equitable        in  re 
oircumBtances  in  the  case."    And  by  the  4  G.  III.,  o.  10,      Pk^j^ott. 
that  Court,  upon  affidavit  and  petition  to  be  presented 
to  them  by  or  on  behalf  of  the  person  imprisoned,  or 
liable  to  be  so,  on  the  forfeiture  of  such  recognizances, 
may   discharge  such  person  without  any  quietus  to  be 
sued  out  for  that  purpose ;  and  by  the  3  G.  lY.,  c.  46, 
magistrates  at  general  or  quarter  sessions  are  empowered 
to  respite,  mitigate,  or  discharge  recognizances  forfeited 
at  the  sessions.    In  re  Cartman  (a)  is  a  case  where  an 
estreat  of  a  forfeited  recognizance  yras  discharged  on 
petition,  under  the  4  G.  UI.,  c.  10.    The  same  juris- 
diotion  was  exercised  by  the  Oourt  of  Exchequer  in 
B.  v.  Staneher  (b\  where  that  Court  refused  to  discharge 
the  defendant,  who  had  been  committed  to  prison  on  a 
forfeited  recognizance,  on  the  ground  that  his  &mily  had 
thereby   become  burdensome  to  the  parish.    This  dis- 
cretionary power  is  transferred  to  the  Supreme  Court 
and  the  Judges  thereof,  by  the  6  W.  IV.,  No.  12  (c). 
B.  y.  Thornton  (d)  was  referred  to. 

Per  Curiam.  We  are  of  opinion  that  the  4  G.  III., 
c.  10,  is  in  force  in  this  colony.  The  3  G.  IV.,  c.  46, 
and  the  4  G.  IV.,  a  37,  only  relate  to  Courts  of  Quarter 
Sessions;  but  the  powers  conferred  by  the  former  Act 
(namely,  the  4  G.  lU.,  c.  10)  still  exist,  and  this  Court 
has  all  the  powers  of  the  Court  of  Exchequer,  apart 
from  the  statute  of  6  W.  IV.,  No.  12.  This  Court, 
therefore,  has  jurisdiction  over  all  recognizances  imposed 
at  this  Court  and  Courts  of  Assizes,  but  not  over  those 
imposed  at  Courts  of  Quarter  Sessions,  or  before  justices 
out  of  sessions  (e). 


(a)  11  Price  637.  (6)  3  Price  2G1. 

(c)  2  Gary  724.  (d)  19  L.  J.  M.  0.  118. 

(e)  See  B.  v.  Justices  of  ifis  Wed  Ridifhg,  7  A.  &  £.  589;  2  Crabb'a 
Digevt  of  StatuWs,  G12 ;  and  3  Id.  513, 
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UuMPHERYy  oflScial  assignee^  &c.,  of  Duguid  ctgcUnsi 
Llotd. 

b/H^oS    A  ^^^^^  fr^^  ^®  Metropolitan  District  Court, 
assi^eeof      -^      The   plaintiff  sought    to    recover  £55   ISs.   9d. 
cwUte^f  D^'    under  the  common  counts,  for  goods  sold  and  delirered, 
it  appeared'     goods  bargained  and  sold,  for  work  and  labour,  and  on 
^S^^^  accounts  stated. 

origtojT^  The  case  was  tried  in  Sydney,  in  September,  1864, 
pointed,  and  when  the  learned  District  Court  Judge  nonnsuited  the 
B^nu^nt^a  plaij^tiff  ou  the  following  grounds,  as  stated  in  the  case 
pointing  H.,  for  appeal : — *^  First,  that  the  plaintiff  had  not  given 
^i^BLhad^  sufficient  evidence  to  show  that  he  was  the  official 
been  an-  assignee  of  the  estate  and  effects  of  the  said  John 

and  to  begone  ^^^^f  «^d,  secondly,  that  there  was  nothing  in  the 
of  flnoh  official  Insolvent  Act  (7  Vic,  No.  19)  to  give  the  plaintiff  the 
m^hm  right  as  such  assignee  to  bring  an  action  in  his  own 
assignee  in  name,  even  allowing  that  the  order  made  by  the  Chief 
st^ofBL^     Justice  hereinafter  mentioned  was  correct  in  form.*' 

m,and  for^  ^^  appeared  that  an  office  copy  of  the  order  of  the 

**>«  |n«>l^»nt  Chief  Commissioner  of  Insolvent  Estates,  accepting  the 

which  M.  was  surrender   of  Duguid! s  estate,  and    placing    the   same 

tT*  tSn^  *f  ^^^^^  sequestration,  and  appointing  John  Morris  (since 

his  death!^  deceased)  to  be  the  official  assignee  of  such  estate,  was 

imto  tiT*?  P^*  ^^  evidence — such  office  copy  being  under  the  hand 

Vic,  No.  19,  of  the  said  Chief  Commissioner,  and  certified  by  him  to 

pie^oiur  "^  ^  ^"^^  extract  from  the  proceedings  in  such  insolvent 

instrament,  of  estate.    It  was  then  admitted  that  before  the  commenee- 

recital^nob.  ^®^*  ^^  *^^®  action,  and  before  the  making  of  the  order 

jected  to  was  next  mentioned,  the  said  John  Morris  had  departed  this 

ailfLTJ)^  ^^®*  ^^  *^*  ^P  ^  ^^  ^®*^  ^®  continued  to  be  the  sole 
vested  the  assignee  of  the  said  estate  of  the  said  John  Duguid. 
oetetw  held  ^^  order  made  by  Stephen^  G.  J.,  was  then  received  in 
by  M.  in  H.,  evidence,  which,  after  reciting  that  John  Morris  (lately 
was  enti^  ^^®  ^^  ^^  official  assignees  of  insolvent  estates,  &a),  hud 
to  sue.  departed  this  life,  and  that  F,  T.  Humphery,  &c.,  had 

been  the  managing  clerk  of  Morris^  and  was  conversant 
with  the  management  and  particulars  of  the  various  in- 
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UGUID 


Bolveiit  estates  of  which  Morris  was  assignee  at  the  time  1864. 
of  his  death,  stated— "and  whereas  it  haying  been  made  humphbby 
to  appear  to  me  that  the  said  F.  T.  Hwnphmy  is  a  fit  official 
and  proper  person  to  be  appointed  an  official  assignee  ^''^^^^ 
of  insolvent  estates  in  and  for  the  said  colony,  I  had  ^^^^^ 
appointed  him  as  and  to  be  one  of  such  official  assignees."  Lloyd. 
Goie  order  then  stated  that  it  was  desirable  that 
Humphery  should  "  be  appointed  official  assignee  of  all 
sneh  estates  in  the  place  of  the  said  John  Morris,  de- 
ceased. Now,  therefore,  I,  pursuant  to  the  authority 
in  me  vested  as  Chief  Justice,  do,  on  the  application  of 
the  Chief  Commissioner  of  insolvent  estates,  order  that 
the  said  F.  T.  Himphery  be  appointed,  and  I  do  hereby 
appoint  him  officiid  assi^ee  in  the  place  and  stead  of 
Jom  Morris,  deceased,  (h,  in,  and  for  all  the  insolvent 
estates  of.  which  the  said  John  Morris  was  official 
assignee  at  the  date  of  his  decease.    Given,  &c." 

The  appeal  case  then  stated  that  the  said  learned 
Jndge  ruled  and  determined  (and  on  snch  ruling  the 

Slaintiff  was  non-suited)  that  the  before  mentioned  evi- 
ence  was  insufficient  to  show  that  the  plaintiff  was  such 
assignee  as  aforesaid,  inasmuch  as  the  said  order  of  the 
said  Chief  Justice  was  a  general  order,  and  did  not 
specifically  appoint  the  plaintiff  assignee  of  the  said  in- 
solvent estate  of  the  said  John  Dugwid;  and  that  the 
plaintiff,  even  allowing  he  was  properly  appointed  as 
such  assignee,  had  no  right  as  such  assignee  to  bring 
this  action  in  his  own  name.  The  question  was,  whether 
the  ruling  of  the  learned  District  Court  Judge  was  right. 
Isaacs  for  the  appellant  The  order  of  appointment 
was  sufficient  imder  the  7  Via,  No.  19,  s.  12,  which 
provides  that  the  Chief  Justice  shall  appoint  such 
number  of  fit  persons  to  be,  and  be  called,  official 
assignees  of  insolvent  estates  as  may  be  required,  and 
in  case  of  resignation,  death,  &c.,  he  shall  appoint  others 
in  their  place;  and  the  Judge,  by  whom  any  estate 
shall  be  placed  under  sequestration,  shall,  ^'  at  the  same 
time,  by  order  under  his  hand,  appoint  one  of  the  said 
persons  as  and  to  be  the  official  assignee  of  and  for  such 
estate.'*  The  section  then  contains  a  proviso,  that  in 
case  the  official  assi^ee  so  appointed  shall  die,  ''it  shall 
be  lawful  for  the  Chief  Justice  to  appoint  another  official 
assignee  in  his  place,  who  shall  thereupon  succeed  to  all 
the  rights,  powers,  duties,  and  liabilities  of  his  prede- 
cessor. 

Salomons  for  the  respondent.    The  assignee  of  a  chose 
in  action  cannot  sue  in  his  own  name,  unless  authorized 
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igfl*.        by  statute ;  and  it  is  sabmitted  that  the  section  referred 
HmiPHaBY    ^  ^^^  ^^^  confer  this  power.    That  section  contains  two 
offioiai       piOYisions;    the  first,    enabling   the  Chief   Jnstice  to 
Rseigiee,  fte.,  appoint  official  assignees  generally^  or  rather  to  create  a 
U6UID     j^^^  ^£  college  of  official  assignees,  which  appointment 
Llotd.       does  not  vest  in  them  any  particular  estate;  and  the 
second,  enabling  a  Judge  to  vest  particular  estates  in 
any  member  of  that  college.    It  was  necessary,  therefore, 
in  the  first  place,  to  appoint  the  plaintifl;  generally,  an 
official  assignee,  and  then  by  a  second  appointment  to 
vest  in  him  all  the  estates  vested  in  Mr.  Morris  at  the 
time  of  his  death,  specifying  such  estates.    As  the  order 
given  in  evidence  only  appointed  the  plaintiff  official 
assignee  generally,  it  was  not  sufficient     [WisSj  J.    I 
should  think  there  was  no  occasion  for  any  second  order; 
for  the  proviso  says  that  the  Chief  Justice  shall  appoint 
another  official  assignee  in  the  place  of  one  who  is  aead, 
'*  who  shall  thereupon  succeed  to  all  the  rights,  powers, 
duties,  and  liabilities  of  his  predecessor."    K,  therefore, 
it  was  the  duty  of  the  predecessor  to  administer  a  par- 
ticular estate,  it  thereupon  becomes  the  duty  of  the 
successor.] 

Stsphen,  C.  J.  I  am  clearly  of  opinion  that  the  ap- 
pellant is  entitled  to  succeed,  it  appears  that  there  was 
a  previous  instrument  recited  in  the  one  relied  on  at  the 
trial,  and,  therefore,  of  which  previous  instrument  this 
recital  (which  was  unobjected  to)  was  evidence.  Tins 
previous  instrument^  as  appears  by  the  recital,  appointed 
the  plaintiff  ^'  as,  and  to  be,  one  of  such  official  assignees/* 
in  the  place  and  stead  of  Morris,  deceased.  We  are  of 
opinion  that  the  non-suit  was  wrong;  for  such  last 
mentioned  appointment,  in  our  opinion,  as  was  suggested 
during  the  argument  by  Mr.  Justice  Wise,  in  itself  at 
once  vested  the  several  estates  held  by  Morris  in  the 
plaintiff,  he  bein^  his  successor.  If  the  defendant  had 
taken  the  true  objection  to  this  order,  namely,  that  it 
was  only  secondary  or  hearsay  evidence  of  the  plaintiffs 
appointment  as  official  assignee,  the  plaintiff  might  have 
met  the  objection,  and  probably  would  have  done  so,  by 
producing  the  appointment.  The  appeal,  therefore, 
must  be  sustained  with  costs,  and  a  new  trial  ordered. 
We  cannot  give  the  plaintiff  judgment  in  the  actioD, 
because  we  do  not  know  what  the  defence  is,  or  what 
exactly  was  the  amount  due. 

Wise,  J.,  concurred. 

Judgment  for  the  appellant 
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Osborne  and  others  against  Eaijss  (o).  February    18W. 

fTlHIS  U  an  appeal  from  an  order  of  the  Supreme  Conrt  of  the      x  sold  to  B. 

-*-     colony  of  New  South  Wales,  refusing  an  injunction  to  stay  {or  C20t0  certain 

^.  .    ,  ,      .      ,  .        ,  ,  .  ,       lands  to  which 

execution  upon  a  judgment  obtamed  by  the  respondent  against  the   C.  hod  a  claim, 

appellants  (b).    The  appellants  are  the  executors  of  Henry  Osborne,  Jond^fn  wff^  ** 

and  the  respondent  obtained  this  judgment  against  them  upon  a  bond,  penalty  of  ••  40oo. 

to  be  presently  stated,  given  by  the  said  testator  to  the  respondent,  voi<i  if  he  should 

under  the  circumstances  we  are  about  to  detail.  deliver  posseii- 

On  the  30th  December,  1851,  a  large  tract  of  land  in  the  colony  was  after  date,  and 

granted  by  the  Governor  to  Henry  Osborne,  the  appellants'  testator,  {Jj^'at  the  enVo*f' 

as  the  purchaser  of  the  land  from  one  John  Stirling ,  who  derived  his  such  year  any 

title  by  purchase  from  the  truslees  of  the  insolvent  estate  of  John  or*B.? whereby"' 

Terry  Hughes,     This  grant  was  made  to  Oshome  after  a  contest  B's  title  miirht 
,     ,  .    '  ^  prejudicially 

before  the  Commissioners  of  Claims  in  the  colony  between  him  and    affected,  or  if  A. 

Bo^ieUa  Terry,  who  claimed  to  have  the  land  granted  to  her  in  right   ^oolfa'nd  ^  ^' 

of  a  mortgage  to  her  by  John  Terry  Hughes,  and  under  an  arrange-   interest  on  the 

ment  made  by  her  with  the  trustees  of  his  estate,  by  which  she  was   month « after 

to  take  the  land  in  discharge  of  her  mortgage  debt.     The  land  having   f  *8^i'tuted"by*C? 

been  thus  granted  to  Henry  Osborne,  he  agreed  to  sell  it  to  the  respon-   but  not  decided 

dent  foT  the  sum  of  £2,000;  a  written  agreement  of  sale  and  pur-   the^year.^^Afier 

chase  was  entered  into  between  these  parties,  which  was  as  follows : —   ^^  3'^ar.  A 

'*  Agreement,  made  on  the  tenth  day  of  July,  one  thousand  eight  the  £2000  and 

hundred  and  fifty- two,  between  Henry  Osborne,  of  Marshal  Mount.    J"*f' «•*•  *»<*  *® 
•^  '  <^  »  take  a  reconvey- 

Illawarra,  Esquire,  of  the  one  part,  and  John  Bales,  of  Hunter  River,    ance  of  the  land, 
Eaquire,  of  the  other  part.     The  said  Henry  Osborne  agrees  to  sell,    ^(tise<L  "b. 
and  the  said  John  Bales  to  purchase,  one  thousand  and  twenty -seven   brsught  an 
acres  and  one  rood  of  land,  situate  in  the  parish  of  Alnwick,  county  of  bond  and 
Northumberland,  granted  by  the  Crown  to  the  said  Henry  Osborne,   JJSSt^here" 
by  deed  dated  the  thirteenth  day  of  December  last,  at  the  price  of   upon  a!  filed  a 
two  thousand  pounds,  to  be  paid  on  the  execution  of  the  conveyance,  ti^n  aga?nrt"pro- 
The  render  is  either  to  give  the  purchaser  immediate  possession,  or    oeedings  at  law, 

/fix..  ,  .  I    .    on  payment  of 

to  X)ay  any  necessary  expenses  of  his  obtammg  such  possession  ;  but  £2000  and 

any  arrears  of  rent  or  mesne  profits  recoverable  to  this  date  are  to  i^'S^iJjSd! 

belong  to  the  vendor.     Mrs.  Osborne  is  to  release  her  dower  in  the   ^^^  afBrminff 
,  ,,  the  decision  of 

usual  manner.'  the  Court  below, 

After  the  making  of  this  agreement  some  discussion  appears  to  have  ^^l^u'^^^noalL 
taken  place  between  the  parties  in  reference  to  the  position  of  the  the  injunction 
respondent  in  the  event  of  the  agreement  being  carried  into  effect  and  ^^^     a  Court 

of  Equity  ouRrht 
not  to  interfere  with  a  legal  rieht  upon  the  assertion  of  a  merely  doubtful  equity.  It  oughr,  before 
it  interfenss  in  such  a  case,  to  be  satisfied  that  there  is  an  equity  calling  for  its  interference  as  clear 
as  tbe  legal  right  which  it  is  called  upon  to  control. 

(a)  Present  Lord  Chelmsford,  Lord  Justice  Knight  Bruce,  and  Lord  Justice  Turner, 
ib)  Reported  2  Sup.  Ct.  R.,  Bq.  87. 

A— 3 
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180*-  Boaetta  Terry  proceeding  to  enforce  her  claim.     We  defer  for  the 

Obbornb  present  stating  the  evidence  as  tn  what  passed  in  the  course  of  this 
andoihen  discussion.  The  result  of  it  was,  that  on  the  2l8t  July,  1852,  a 
bond  was  given  by  Henry  Osborne  to  the  respondent,  and  the  respon- 
dent signed  a  meDfiorandam  at  the  foot  of  the  bond.  The  bond  and 
memorandum  were  as  follows  : — 

"  Enow  all  men  by  these  presents,  that  I,  Henry  Osbcmt^  of  Ills- 
warra,  in  the  colony  of  New  South  Walefe,  Esquire,  am  held  and  firmly 
bound  unto  JohnEaXeSf  of  Berry  Park,  in  the  colony  aforesaid,  Esquire, 
or  his  certain  attorney,  executors,  administrators,  and  assigns,  in  the 
sum  of  four  thousand  pounds  of  lawful  British  money,  to  be  ptid  to 
the  said  John  Ealea,  or  his  certain  attorney,  executors,admini8tratora, 
or  assigns,  for  which  payment,  to  be  well  and  truly  made,  I  bind  my- 
self, my  heirs,  executors,  and  administrators,  firmly  by  these  presents, 
sealed  with  my  seal,  and  dated  this  twenty -first  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty -two  :  Wherets 
the  said  John  EaleshaB  lately  purchased  from  the  eaid  Henry  Oaborne 
certain  lands  in  the  parish  of  Alnwick,  in  the  said  colony,  consisting  of 
one  thousand  and  twenty-seven  acres  and  one  rood,  gi  anted  to  the  said 
Henry  Osborne  by  deed  poll,  bearing  date  the  thirtieth  day  of  Decem- 
ber, one  thousand  eight  hundred  and  fifty-one.  Now  the  condition 
of  this  obligation  is  this,  that  if  the  said  Henry  Osborne  shall  deliver 
possession  of  the  said  land,  or  the  said  John  EaXes  shall  otherwise 
obtain  possession  of  the  said  land  within  twelve  calendar  months  from 
this  date,  and  there  shall  not  be,  at  the  end  of  such  time,  any  suitor 
other  proceeding  at  law  or  in  equity  pending  against  the  said  Henry 
Osbornej  or  any  person  or  persons  claiming  under  him,  or  against  the 
said  John  EaZes,  or  any  person  or  persons  claiming  under  hiiu,  where- 
by the  title  to  the  said  land  of  the  said  John  Eales^  and  those  daimiog 
under  him,  as  derived  from  the  said  Henry  Otbom^^  may  be  prejudi- 
cially affected,  or  if  the  said  Henry  Osborne^  his  executors  or  admiois* 
•trators,  shall,  on  the  twenty -first  day  of  July,  one  thousand  eight  hsn- 
dred  and  fifty-three,  pay  to  the  said  John  Bales,  his  heirs,  execnton, 
administrators,  or  assigns,  the  sum  of  two  thousand  pounds,  with 
interest  for  the  same  from  the  date  of  these  presents,  at  six  pounds 
per  centum  per  annum,  then,  and  in  either  such  case,  this  obligation 
shall  be  void,  otherwise  shall  remain  in  full  force  and  virtue." 

'*  Memorandum  : — If  the  sum  of  two  thousand  pounds  and  interest 
be  received  by  me  under  the  above  bond,  I  undertake  to  convey  all 
my  interest  in  the  land  as  Mr.  Oi^me  shall  direct,  without  any 
incumbrance  occasioned  by  me." 

Upon  this  bond  being  executed  and  the  memorandum  signed,  the 
purchase  was  completed.  The  estate  was  conveyed  to  the  respondent 
The  conveyance  and  the  bond  were  delivered  to  him,  and  he  paid  the 
purchase  money  and  got  into  possession  of  the  estate.  Shoitly  before 
the  purchase  was  thus  completed,  a  bill  was  filed  by  Rosetta  Terry 
against  Osborne^  praying  either  an  absolute  conveyance  of  the  land  or 
foreclosure  upon  her  alleged  mortgage  title,  and  soon  after  the  com- 
pletion of  the  purchase,  the  respondent  was  made  a  party  defendant 
to  this  suit.  He  defended  the  suit,  but  ultimately  by  a  decree  dated  the 
15th  of  November,  1 856,  it  w  as)  declared  that  the  plaintiff,  Ronetta  Tfrry, 
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had  an  equitable  mortgage  on  the  land  to  secure  the  payment  of  the  ^^*' 

Bum  of  £2,000,  with  interest  thereon,  at  the  rate  of  £10  per  cent,  per  Osbornk 
annum,  and  an  account  w  us  directed  of  what  was  due  to  Boattta  Ttrry  *"**  others 
for  principal  and  interest  on  her  mortgage.     In  pursuance  of  this  Ealrs. 

decree,  theMa^termade  his  report  on  the  6th  March,  1858,  and  thereby 
found  that  the  sum  of  £3,116  138.  4d.  would,  on  the  6th  September, 
1858,  be  due  to  Rosetta  Terry  in  respect  of  her  mortgage,  and  this  sum 
was  paid  by  the  respondent  to  Roneita  Terry ^  in  redemption  of  her 
mortgage.  From  the  foregoing  circumstances  it  will  be  seen  that  the 
suit  instituted  by  Rosetia  Terry  was  pending  at  the  end  of  twelve 
calendar  months  from  the  date  of  the  bond,  being  the  2l8tJuly,  1853. 
Oahome  did  not,  it  appears,  on  that  day  pay  to  the  respondent  the 
£2,000  and  interest,  and  demand  a  reconveyance  of  the  estate  as  under 
the  bond  and  memorandum  he  was  entitled  to  do;  but  on  the  16th 
August,  1853,  he  offered  to  pay  to  the  respondent  the  £2,000  and 
interest,  and  to  take  a  reconveyance  of  the  pstate.  The  respondent, 
however,  then  declined  to  accept  the  offer.  Matters  appear  to  have 
rested  thus  unti]  the  27th  April,  1858,  when  Onhonie  instituted  a  suit 
against  the  respondent,  which,  upon  his  death,  pending  the  suit,  was 
revived  by  the  appellant-i,  his  executors.  The  bill  alleged  that  subse- 
quently to  the  purchase  aoireement  of  the  10th  July,  1852,  there  was  a 
discussion  between  the  plaintiff  and  the  defendant  in  reference  to  the 
position  of  the  defendant  in  the  event  of  the  agreement  being  carried 
into  effect,  and  of  Rosetta  Terry^s  succeeding  in  establishing  her  claim) 
and  that  the  defendant  then  insisted  that  he  ought  to  have  the  option 
of  rescinding  his  purchase,  and  to  have  security  for  the  return  of  his 
purchase  money  in  the  event  of  Rosetla  Terry  so  sacceeding  ;  that  the 
plaintiff  acquiesced  in  what  was  so  ir.sisted  on  by  the  defendant,  and 
that  it  was  accordingly  agreed  between  the  plaintiff  and  the  defendant 
that  the  plaintiff  should  enter  into  a  bond  for  enabling  the  defendant, 
if  he  should  elect  so  to  do,  to  recover  from  the  plaintiff  the  purchase 
money  of  £2,000  with  interest  thereon,  in  case  the  plaintiff  should,  in 
consequence  of  Rosetta  7'erry  succeeding  in  establishing  her  claim,  be 
unable  to  carry  out  the  agreement  for  the  sale  to  the  defendant  free 
from  the  claim  of  RcMelta  Terry,  and  that  it  was  also  agreed  between 
the  plaintiff  and  the  defendant,  that  the  defendantshould,  on  receiving 
back  his  purchase  money  and  interest,  reconvey  the  land  to  the  plaintiff; 
that  there  was  considerable  discussion  as  to  the  precise  terms  of  the 
bond,  and  especially  as  to  what  time  should  be  allowed  for  the  deter- 
mination of  the  claim  of  Ronelta  Terty,  and  that  the  result  of  the  dis- 
cussion was  that  the  agreement  was  carried  into  effect  by  the  bond  and 
memorandum  above  set  forth. 

The  bill  charged  that  the  sole  object  of  the  bond  was  to  provide  that 
in  the  event  of  Bo»etta  Te/ry  succeeding,  as  she  had  done,  in  establish- 
ing her  claim,  the  defendant  might  have  the  option  of  rescinding  his 
purchase,  and  of  recovering  the  purchase  money  from  the  plaintiff  with 
interest,  on  reconvey ing  the  land  to  the  plaintiff,  and  that  the  time 
mentioned  in  the  bond  for  payment  of  the  £2,000  and  interest  was  in- 
serted only  in  reference  to  the  pi-obable  duration  of  the  suit  by  Rostlta 
Terry ^  and  was  not  intended  to  affect  in  any  way  the  general  object  for 
which  the  bond  was  given.     The  bill,  therefore,  prayed  that  the  de- 
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1864.  fendant  might  be  decreed  to  elect  either  to  retain  or  give  up  the  pur- 

ObBORNB         chase  of  the  land,  the  plaintiff  offering  in  the  event  of  the  defendant 
and  others        electing  to  give  up  the  purchase  to  pay  to  the  defendant  the  £2,000 
Ealbb.  with  interest,  upon  the  defendant's  conveying  to  him  the  land  without 

any  incumbrances  occasioned  by  him,  the  defendant ;  that  the  bond 
might  be  cancelled,  and  for  an  injunction  to  restrain  proceedings  at 
law  upoo  it.  The  respondent  put  in  his  answer  to  this  bill,  and  by  the 
answer  he  denied  the  allegations  of  the  bill  as  to  the  discussions  which 
had  taken  place  respecting  the  bond  and  the  purposes  for  which  it  was 
given  ;  and  stated  that  the  agreement  was  that  the  bond  should  be 
given  to  protect  his  title,  and  to  secure  him  against  any  claim  apon  the 
land  which  he  had  purchased.  E\'idence  was  gone  1  ito  on  both  sides 
in  this  suit,  and  upon  the  hearing  before  the  Primary  Judge  in  Equity 
the  bill  was  dismissed  with  costs.  This  decision  was  affirmed  by  the 
Supreme  Court  of  the  colony  upon  appeal,  and  from  the  decision  of 
the  Supreme  Coart  there  was  an  appeal  to  her  Majesty  which  was 
heard  before  this  Committee.  Their  Lordships  gave  judgment  on  this 
Appeal  on  the  16th  July,  1862,  and  after  observing  that  the  bill  was 
founded  upon  the  principle  that  the  respondent  was  not  entitled  to  hold 
both  the  bond  and  the  estate,  and  that  the  plaintiffs  had  a  right  to  pat 
him  to  his  election  between  the  two,  and  that  the  question  was  not 
raised  to  what  extent  the  defendant,  retaining  the  estate,  was  entitled 
to  avail  himself  of  the  bond,  and  further  observing  that  the  evidenceof 
the  intention  of  the  parties  as  it  was  to  be  collected  from  the  pleadings 
and  the  evidence  was  so  vague,  and  in  some  respects  so  contradictory, 
that  it  was  impossible  to  arrive  at  any  satisfactory  conclusion  as  to 
their  intention  if  such  evidence  could  be  attended  to  against  the 
written  instrument  they  proceeded  to  consider  the  legal  and  equitable 
rights  of  the  parties,  and  held  that  the  judgment  of  the  colonial  Court 
ought  to  be  affirmed ;  but  after  stating  their  reasons  for  this  con- 
clusion they  expressed  themselves  as  follows  : — 

**To  what  extent  the  obligor  is  liable  upon  the  bond  if  the  purchaser 
keeps  the  estate  is  a  question  not  raised  upon  the  record,  and  which  we 
cannot  decide.  At  law  the  bond  would  be  forfeited  if  the  claim  was 
pending  on  the  21st  July,  1853,  and  were  dismissed  on  the  22nd.  But 
certainly  it  never  could  be  the  intention  of  the  parties  that  in  such 
case  the  purchaser  should  both  keep  the  estate  and  receive  back  the 
purchase  money.  In  that  case  Equity  would  probably  have  granted 
relief  on  the  terms  of  the  obligor's  paying  the  costs  which  the  obligee 
had  incurred  in  resisting  the  claim  ;  so  if  the  claim  had  been  estab- 
lished to  an  amount  less  than  the  purchase  money,  it  could  not  be 
intended  that,  if  the  purchaser  had  to  pay  £100  in  respect  of  the 
claim,  he  should  recover  £2,000  or  more  from  the  vendor.  Tiie 
reasonable  interpretation  of  the  contract  appears  to  be  that  the  bond 
should  stand  as  an  indemnity  to  the  purchaser  against  this  claim  to 
the  extent  of  the  purcliase  money  and  interest.*' 

Pending  this  appeal,  however,  the  respondent  had  brought  an  action 
on  the  bond  against  the  appellants,  and  in  this  action  he  obtained  a  ' 

verdict  for  the  sum  of  £4,000,  the  full  amount  of  the  bond  (a).  The  ap- 
pelUnts  then  filed  the  bill  against  the  respondent  which  has  given  rise 

*  (o*  2  Su^  Ct  R.,  C.L.  lOS.  i 
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to  the  present  appeal.     The  bill,  after  reiterating  in  terms  the  alle-  ^86A. 

gations  contained  in  the  former  bill  as  to  the  discussions  which  had         Osbobmb 
taken  place  after  the  purchase  agreement  had  been  entered  into  in  othera 

reference  to  the  position  of  the  respondent,  in  the  event  of  the  agree-  Eali& 

ment  being  carried  into  effect,  and  of  Rosetta  Terry  proceeding  to 
enforce  her  claim,  and  as  to  what  had  passed  in  the  course  of  such 
discussion,  proceeded  to  charge — 

'*  That  by  the  terms  of  the  contract  entered  into  between  Henry 
Osborne  and  the  defendant,  the  bond  given  by  Henry  Osborne  to  the 
defendant  was  to  stand  as  an  indemnity  to  the  defendant  against  the 
claim  of  Roaeila  Terry,  to  the  extent  of  the  purchase  money,  or  sum 
of  two  thousand  pounds  and  interest,  but  no  further." 

And  the  bill  accordingly  prayed — 

"That,  upon  payment  by  the  plaintiffs  to  the  defendant  of  the  sum 
of  two  thousand  pounds  and  interest  thereon,  at  the  rate  of  six 
pounds  per  centum  per  annum,  from  the  thirtieth  of  July,  one 
thousand  eight  hundred  and  fifty-two,  to  the  time  of  the  offer  to  pay 
the  same,  together  with  the  costs  of  the  said  action,  which  payment 
the  plaintiffs  were  ready  and  willing  and  thereby  offered  to  make, 
the  defendant  might  be  restrained,  by  the  order  and  injunction  of 
the  Court,  from  further  proceeding  in  the  said  action,  and  from 
issuing  execution  for  the  amount  recovered  in  the  said  action  ;  and 
might  also  be  directed  to  deliver  up  to  the  plaintiffs  the  said  bond 
given  by  Henry  Osborne  to  the  defendant." 

Immediately  upon  the  filing  of  this  bill  the  appellants  gave  notice  of 
motion  for  an  injunction  to  st-ay  further  proceedings  in  the  action  upon 
payment  by  them  to  the  defendant  of  £2,000and  interest  from  the  13th 
of  July,  1S62  {sic),  to  the  I6th  August,  1863  (8tc),when  Henry  Osborne 
offered  to  repay  the  purchase  money  andinterest,and  of  the  taxed  costs 
of  the  action  at  law,  which  the  appellants  offered  to  pay.  This  motion 
was  supported  by  an  affidavit  of  the  appellants'  solicitor  verifying  in 
terms  the  allegations  of  the  bill  as  to  the  discussions  which  had  taken 
place  after  the  date  of  the  purchase  agreement  in  reference  to  the 
position  of  the  respondent, in  the  event  of  the  agreement  being  carried 
into  effect,  and  of  Rosetta  Terry  afterwards  proceeding  to  enforce  her 
claim,  and  as  to  what  had  passed  in  the  course  of  such  discussions. 
It  was  met  by  an  unsworn  statement  of  the  respondent  which  was 
received  by  consent,  and  in  which  he  stated  as  follows  : — 

'*1.  The  late  Henry  Osborne  first  offered  the  land  in  the  pleadings 
mentioned  to  me  for  sale  many  months  before  I  agreed  to  purchase. 
He  came  to  my  house  at  Berry  Park,  which  is  an  adjoining  property, 
and  asked  me  to  show  him  Dackinfield  (the  property  in  question).  I 
rode  with  him  over  it,  and  showed  it  to  him.  He  then  said  something 
to  the  effect  that  I  had  better  buy  it.  I  declined,  saying  I  did  not 
want  it.  He  some  time  after  again  offered  to  sell  it  to  me,  and  then  1 
said  I  would  give  him  £2,000  for  it,  but  he  wanted  more.  In  a  short 
time  after,  the  said  Henry  Osborne  again  came  to  Berry  Park.  I  was 
sitting  at  dinner, and  went  outside  to  him.  He  again  asked  me  to  buy 
the  property.  I  said  I  would  give  him  what  I  had  before  offered 
( £2,000)  for  it,aud  no  more.  He  said  *Then  it  is  yours. '  I  then  returned 
with  him  to  the  dinner-table,  and  said  I  had  bought  Duckinfield. 
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isM.  "  2.  Shortly  after,  I  went  to  Sydney;  and  on  the  10th  day  of  July. 

OsBORNB  1852,  a  contract  was  signed  by  me  and  the  said  Henry  Osbomey  at  the 
and  other*  Yiome  of  Mr.  f/o/rf€7i(who  waa  the  solicitor  of  Henry  Osborne).  Myself, 
Ealrs.  the  said  Henry  Oahorney  Mr.  Hclden,  and  Mr.  Daintrey  (who  was  the 

solicitor  of  the  respondent),  were  present.  Before  signing  the  con- 
tract, reference  was  made  to  Mrs.  Terry's  claim,  which  Mr.  ffdden 
seemed  to  think  very  lightly  of.  My  solicitor,  Mr.  Daintrey,  said 
something  to  the  effect,  *  If  you  think  so  little  of  the  claim,  you  ^ill 
have  no  objection  to  give  us  an  absolute  covenant.'  Mr.  HoldensB^d 
to  the  effect  that  he  would  not  mind  doing  that  even,  but  it  wdnld 
cost  suspicion  on  the  title.  It  was  at  that  meeting  agreed  that  some 
security  should  be  given  to  indemnify  me  against  any  claim  by  Mrs. 
Terry^  but  it  was  not  until  some  days  after  that  a  bond  was  finally 
fixed  on  as  the  security. 

*'  3.  I  looked  upon  the  bond  in  no  other  light  than  as  security  to 
indemnify  me  against  Mrs.  Terry"* s  claim,  and,  on  my  part,  there  was 
no  understanding  that  the  bond  should  mean  or  intend  anything  not 
expressed  on  the  face  of  it,  and  of  the  memorandum  indorsed. 

"  4.  The  memorandum  was  not  indorsed  to  give  the  said  Ufxr^ 
Osborne  the  power  of  repurchasing  the  land  at  any  time,  but  to 
enable  him  to  relieve  himself  from  his  liability  under  the  bond,  if  he 
should  elect  to  tender  back  the  purchase  money  on  the  day  men- 
tioned in  the  bond — that  is,  on  the  21st  day  of  July,  1853. 

'*5.  I  deny  that  I  ever  took  upon  myself  the  expenses  of  defending 
against  Mrs.  Terry ^  or  tlie  expenses  of  obtaining  possession  of  the 
land ;  on  the  contrary,  by  the  agreement  of  the  10th  day  of  July, 
1852,  in  the  bill  mentioned,  the  expenses  of  obtaining  possession  of 
the  said  land  aro  expressly  thrown  on  the  said  Htnry  Osborne, 

'*  6.  There  was  very  little  discussion  between  myself  and  the  said 
Henry  Osborne  as  to  the  precise  terms  of  the  bond,  and  there  was  no 
necessity  for  much  discussion;  because,  from  the  day  the  agreement 
for  sale  was  signed,  it  was  well  understood  that  security  to  protect 
my  title  against  Mrs.  Terry's  claim  should  be  given.  I  believe  the 
said  Henry  Osborne  cared  very  little  about  the  terras  of  the  bond, 
because  he  was  confident  tliat  liia  title,  and  mine  as  claiming  from 
him,  could  not  be  disturbed.*' 

It  was  also  met  by  an  affidavit  of  the  respondent's  solicitor,  in 
which  he  deposed  as  follows  : — 

'M.  After  the  purchase  agreement  was  drawn  up  on  the  tenth  of 
July,  one  thousand  eight  hundred  and  fifty-two,  it  was  mentioned, 
that  before  the  purchase  money  was  paid,  security  should  be  given  to 
defendant,  to  protect  him.  as  I  understood, against  Mrs.  T'cr?^'*  claim. 

*'  2.  I  heard  nothing  said  at  the  meeting  on  the  10th  of  July,  nor 
subsequently,  as  to  defendant  having  an  option  of  rescinding  the 
purchase  at  any  time ;  and  I  did  not  understand  the  bond  or  the 
memorandum  in  any  such  sense.  The  meaning  of  the  two  together 
was  this,  as  I  understood  it  —that  if,  on  the  twenty-first  of  July, 
one  thousand  eight  hundred  and  fifty -three,  the  said  Henry  O^)orfit 
wished  to  get  rid  of  his  responsibility  uuder  the  bond,  he  might  do 
so  by  tendering  back  the  purchase  money  on  that  day,  with  interest, 
as  in  the  bond  mentioned. 
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*  *  3.  I  verily  believe  that  the  defendant  left  Sydney  on  the  night  of ^^M. 

the  twelfth  day  of  July,  one  thonsand  eight  hundred  and  fifty-two,         Osbornis 
and  went  to  the  Hunter,  and  did  not  return  to  Sydney,  as  I  believe,  others 

until  the  nineteenth  of  July.     I  did  not  see  him  myself,  as  I  believe,  Ealbs. 

until  the  twentieth.  On  the  day  following,  the  twenty-first,  I  went 
with  him  and  saw  Mr.  Holden,  I  think  Mr.  Oshome  went  with  us, 
but  I  am  not  quite  positive  as  to  this.  At  this  meeting  it  was  agreed 
that  a  bond  should  be  given.  I  returned  to  my  ofiioe  immediately 
and  drew  up  the  draft  of  a  bond  accordingly,  and  submitted  it  to 
Mr.  Holden^  who  altered  it  slightly. 

*'  4.  On  the  same  day,  the  twenty-first,  the  conveyance  of  the  land 
and  bond  were  handed  over  to  me  at  Mr.  ffolden'a  office.  Mr. 
J/olden,  the  late  Mr.  Osborne^  and  defendant  and  myself  were 
present,  and  I  was  directed  to  take  immediate  proceedings  to  obtain 
possession,  and  I  commenced  an  actionof  ejectment  against  the  tenants 
in  possession  at  once.  Mrs.  Terry  shortly  after  made  defendant  party 
to  a  sait  already  commenced  against  the  late  Henry  Osborne, 

*'  5.  From  my  recollection  of  what  passed  at  the  time  the  bond  was 
entered  into,  and  from  all  that  has  passed  between  myself  and  the  de- 
fendant since,  I  verily  believe  that  the  defendant,  from  first  to  last, 
always  considered  the  bond  in  the  light  of  a  security  to  his  title." 

The  respondent's  solicitor  also  verified  the  Judge's  notes  upon  the 
trial  of  the  action  which  were  as  follows  : — 

Daintrey  examined  by  Sir  William  Manning : — I  am  solicitor  of  the 
defendant  Bales.  The  bill  filed  against  Osborne  first,  and  after  the  bond 
given  against  Eaies.  Under  the  order,  I  paid  £3,116  Ids.  4d.,  being 
the  principal  and  interest  on  the  mortgage.  The  Sheriff  was  ordered 
to  be  paid  by  Osborne  or  Bales  the  costs  of  Mrs.  Terry's  suit,  which  I  * 

paid  for  Bales,  amounting  to  £354  17s.  3d.  Bales  paid  me  the  costs 
between  attorney  and  client,  £538  9s.  7d. ,  and  the  interest  paid  on  the 
principal  and  interest  was  £63  6s.  8d.  The  amount  altogether  is 
£4,073  68.  lOd.  The  circumstances  under  which  the  bond  was  given 
were,  that  Osborne  had  agreed  to  sell  the  land  to  Bales,  and,  between 
the  contract  and  the  conveyance,  I  learned  that  a  suit  had  been  com- 
menced against  Osborne  ;  and  it  was  agreed  that  security  should  be 
given.  The  bond  was  drawn,  and  submitted  to  Mr.  Holden,  and  exe- 
cuted at  the  same  time  as  the  conveyance  was  executed,  I  believe. 
Cross-examined  by  Mr.  Martin : — Bales  was  to  pay  two  thousand 
pounds.  It  was  not  stated  that  if  he  lost  the  land  he  was  to  get  his 
two  thousand  pounds  and  interest.  We  discussed  the  claim  ;  Mr. 
Holden  made  light  of  it.  I  said,  '  Will  you  give  an  absolute  cove- 
nant for  title  ?*  Mr.  Holden  objected,  and  this  was  then  given.  Two 
thousand  pounds  was  put  into  the  bond.  Osborne  and  Bales  told  me 
to  prepare  the  bond,  after  the  conversation  as  to  the  bill.  BcUes  has 
the  land.  Re-examined  by  /Sir  William  Manning: — Some  security  was 
talked  of  against  the  suit,  and  the  bond  was  proposed.  I  can  find 
no  correspondence  as  to  it." 

Upon  the  hearing  of  this  motion  before  the  Primary  Judge  in 
Equity,  it  -ivas  refused  without  costs,  and  upon  appeal  this  decision 
was  affirmed  by  the  Supreme  Court  (a).  It  is  from  this  order  of 
the  Supreme  Court,  affirming  the  decision  of  the  Primary  Judge, 
the  present  appeal  has  been  brought. 

{a)  1  Sap.  Gt.  B.,  Eq.  82 ;  on  appeal,  2  Id.,  Eq.  37. 
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'  OBBORire  ^  disposing  of  this  appeal,  we  must  of  courae  have  regard  to  what 

and  others  ij|^  ^j^^jj  already  decided  in  the  course  of  the  litigation  with  reference 
to  the  bond,  the  subject  of  the  appeal,  and  we  consider  it  to  have  been 
finally  settled  by  the  decision  upon  the  former  appeal  to  which  we 
have  referred,  that  the  respondent  was  entitled  to  hold  both  the  par- 
chased  estate  and  the  bond.  Being  then  thus  entitled  to  hold  the  bond, 
the  respondent  must  of  course  be  entitled  to  enforce  it,  and  the  sole 
question,  therefore,  which  we  have  now  to  consider  is,  for  what  pur- 
pose and  to  what  extent  he  is  in  equity  so  entitled.  That  this  bond  is 
not  to  be  considered  as  a  bond  for  the  absolute  payment  of  the  sum  of 
£4,000  without  reference  to  any  other  consideration,  we  entertain  no 
doubt.  The  reasons  assigned  in  the  judgment  upon  the  former  appeal 
are,  in  our  opinion,  conclusive  upon  that  point  (a).  For  the  reasons  there 
assigned  it  seems  to  us  to  be  clear  that  the  bond  must  be  considered  to 
be  a  bond  of  indemnity  merely,  and  the  real  question,  therefore,  which 
we  have  now  to  decide  is,  what  is  the  extent  of  the  indemnity  which 
the  bond  was  intended  tosecure;  whether, as  the  appellants  contend,  it 
was  intended  for  the  security  of  the  respondent  to  the  extent  of  the 
purchase  money  and  interest  only ;  or,  as  the  respondent  contends,  it 
was  meant  for  his  security  to  the  full  extent  of  the  £4,000  made  pay- 
able by  it.  From  the  judgment  delivered  upon  the  former  appeal, 
which,  however,  was  extra-judicial,  the  point  not  having  been  before 
the  Court,  it  is  evident  that  the  opinion  of  the  Court  was  favourable 
to  the  view  taken  by  the  appellants  ;  and  on  the  other  hand  it  is  not 
lees  evident  from  the  judgments  delivered  by  the  Judges  of  thecolonial 
Court  that  their  opinion  is  favourable  to  the  respondent's  view.  The 
case,  therefore,  cannot  be  considered  otherwise  than  as  one  of  con- 
siderable difficulty.  We  are  bound,  however,  to  act  upon  our  own 
opinion,  much  as  we  must  of  necessity  respect  the  opinion  expressed  by 
this  Court  upon  the  former  appeal,  although  that  opinion  was  extra- 
judicial ;  and  we  think  it  right  to  express  our  full  concurrence  in  the 
opinion  of  the  colonial  Judges  that  they  also  were  bound  to  act  upon 
the  opinions  which  they  entertained.  The  bond  is  forfeited  at  law,  and 
at  law  the  full  sum  of  £4,000  is  payable  upon  it.  There  is  no  case 
alleged  upon  the  bill  for  the  interference  of  a  Court  of  Equity,  except 
upon  the  footing  of  agreement.  There  is  no  fraud,  no  mistake,  no 
accident  alleged.  The  case  rests  wholly  upon  the  alleged  agreement, 
and  the  question  therefore  seems  to  be  whether  the  appellants  have 
proved  this  alleged  agreement.  We  are  satisfied  that  upon  the  evi- 
dence before  us  they  have  failed  to  do  so.  No  doubt  there  are  circom- 
stances  which  would  render  it  probable  that  the  agreement  alleged  was 
the  agreement  which  was  likely  to  have  been  come  to  between  the 
parties.  The  fact  of  the  bond  having  been  taken  in  the  sum  of  £4,000, 
which  is  exactly  double  the  amount  of  the  purchase  money,  and  of  the 
heavy  liability  imposed  upon  the  vendor,  the  testator  of  the  appellants, 
by  the  bond  having  been  taken  in  so  large  a  sum,  would  tend  to  that 
conclusion  ;  but  these  are  circumstances  which  show  merely  what  the 
agreement  might  probably  have  been,  not  what  in  fact  it  was,  and  on 
the  other  hand  it  is  to  be  considered  that  it  was  plainly  intended  that 
the  respondent  should  become  the  owner  of  the  estate  in  the  event  of 
the  option  to  re-purchase  provided  for  by  the  bond  not  being  exercised, 
(a)  2  Sup.  Ct  R.,  Appendix  28. 
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and  that  in  the  event  of  the  respondent  thus  becoming  the  owner  of  the         osborwi 
estate,  he  conld  neither  improve  it  nor  in  any  way  deal  with  it,  except        and  others 
at  his  own  peril,  if  in  the  event  of  his  title  being  disturbed  he  was  to  Ealks. 

recover  only  his  purchase  money  and  interest.  It  is  to  be  considered 
too  that  if  the  agreement  had  been  such  as  is  alleged  on  the  part  of  the 
appellants,  it  might  easily  have  been  so  expressed  in  the  bond,  and 
that  it  is  not  so  expressed.  There  are  circumstances  which  render  it 
difficult  to  suppose  that  the  respondent,  in  the  event  of  his  title  being 
disturbed,  was  to  recover  back  only  his  purchase  money  and  interest. 
Weighing  these  considerations  on  the  one  side  and  on  the  other  we 
find  ourselves  unable  to  arrive  at  any  certain  conclusion  that  the  lia- 
bility upon  this  bond  was  intended  to  be  limited  to  the  purchase  money 
and  interest,  and  in  the  absence  of  such  a  conclusion  we  think  that  a 
Court  of  Equity  could  not  be  justified  in  interfering  with  the  legal 
liability  upon  the  bond.  A  Court  of  Equity  ought  not,  as  we  think, 
to  interfere  with  a  legal  right  upon  the  assertion  of  a  merely  doubtful 
equity.  It  ought,  we  think,  before  it  interferes  in  such  a  case,  to  be 
satisfied  that  there  is  an  equity  calling  for  its  interference  as  clear 
as  the  legal  right  which  it  is  called  upon  to  control. 

It  was  argued  for  the  appellants  that  the  respondent  was  not  bound 
to  pay  the  mortgage,  and  that  he  was  not  entitled  to  alter  the  appel- 
lants' liability  by  making  the  payment,  but  having  regard  to  the  pur- 
chase agreement  it  was  the  appellants'  duty  to  pay  the  mortgage  ;  and 
if,  as  we  think  was  the  case,  the  respondent  was,  as  between  him  and 
the  testator  of  the  appellants,  to  become  the  owner  of  the  estate  after 
the  period  limited  for  the  re-purchase  he  was,  in  our  opinion,  entitled  to 
pay  the  mortgage,  although  he  was  not  bound  to  do  so.  Again,  it  was 
argued  for  the  appellants  that  it  could  not  be  intended  that  the  tes- 
tator should  not  only  lose  tne  estate  and  the  purchase  money,  but  be 
liable  also  to  pay  the  mortgage,  so  far  as  it  might  exceed  the  purchase 
money  ;  but  in  addition  to  what  has  been  already  said  as  to  the  ven- 
dor's liability  to  pay  the  mortgage,  it  is  to  be  observed  that  the 
vendor,  the  testator  of  the  appellants,  entered  into  this  bond  with  full 
knowledge  of  the  nature,  if  not  of  the  extent,  of  the  claim  against 
the  estate,  and  that  with  that  knowledge  he  thought  it  for  his  interest 
to  give  the  bond  rather  than  lose  the  opportunity  of  selling  the  estate. 
It  appears  indeed  from  the  evidence  that  he  thought  but  lightly  of 
the  claim.  He  cannot,  we  think,  be  entitled  to  visit  upon  the  respon- 
dent the  erroneous  opinion  which  he  may  have  formed  of  the  validity 
or  amount  of  the  claim.  That  the  respondent  also  knew  of  the  claim 
does  not  seem  to  us  to  alter  the  case,  as  he  took  an  indemnity 
against'  it.  It  was  further  argued  for  the  appellants  that  the 
respondent  was  not  entitled  to  recover  the  costs  paid  by  him  to 
Bosetta  Terry,  or  the  costs  incurred  by  him  in  defending  her  suit, 
and  authorities  were  referred  to  as  to  damages  in  cases  of  eviction  ; 
but  on  looking  into  these  authorities  they  do  not  appear  to  us  to 
support  the  appellants'  contention.  On  the  contrary,  in  most  if 
not  all  of  the  cases,  the  costs  of  defending  the  title  seem  to  have 
been  allowed.  We  do  not  think  it  necessary,  however,  to  enter 
into  a  minute  examination  of  the  authorities  on  this  subject,  for 
we  do  not  think  that  this  case  can  be  governed  by  the  cases  on 
eviction.     The  intention  of  the  parties  appears  to  us  to  haye  been  that 
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the  reapoDdent  should  be  folly  mdemnified  to  the  extent  of  the  lia- 
bility apon  the  bond,  and  as  he  was  to  continue  to  be  the  owner  of  the 
estate  we  think  that  he  was  well  entitled  to  defend  the  proceediogs 
instituted  by  Roaetta  Terry,  more  especially  as  those  proceedings  ex- 
tended to  the  recovery  of  the  estate  itself,  and  not  of  the  moi-tgage 
money  only.  We  are  of  opinion,  therefore,  that  the  respondent  was 
entitled  to  be  allowed  the  costs  incurred  in  defending  Rosetia  Terry's 
suit,  and  as  these  costs,  together  with  the  principal  and  interest  paid 
upon  the  mortgage,  exceed  the  £4,000  made  payable  by  the  bond, 
we  think  that  the  motion  for  the  injunction  in  this  case  was  properly 
refused.  We  shall,  therefore,  humbly  recommend  her  Majesty  to 
dismiss  this  appeal ;  hut  having  regard  to  what  was  said  upon  the 
hearing  of  the  former  appeal  and  to  the  difficulty  of  the  case,  we 
shall  recommend  that  the  appeal  be  dismissed  without  costs. 


5  February,  1868. 

To  on  action  by 
the  offiolal 
oultrnee  of  the 
insolvent  firm  of 
F.  and  K.,  under 
5  Vic,  No.  17, 
B.  8,  lo  recover 
from  the  cUfen- 
dantfl  sundry 
promissory 
notes,  bills  of  ex- 
cliange,  and 
bankers' 

cheques,  or  their 
value ;  the  same 
having  been  de< 
livered  to  them 
by  F.  and  K. 
when  actually 
insolvent,  and 
within  sixty 
days  preceding 
the  seques- 
tration  of  their 
estate — and  such 
delivery  having 
the  effect  of  pre- 
ferring the  de- 
fendants, OS 
creditors  of  the 
said  insolvents, 
to  others  of  their 
then  creditors, 
the  defendants 
pleaded  that  the 
delivery  of  the 
several  instru- 
ments was  a 


MoRRiA,  assignee,  ftc.  against  Flower  and  others. 

THIS  following  are  the  reasons  for  the  judgment  in  this  case-^ow 
under  appeal  to  her  Majesty  in  Council. 

Stephen,  C.  J.  This  was  an  action  by  the  official  assignee  of 
the  insolvent  firm  of  Fvrlong  and  Kennedy,  under  section  8  of  the 
Act  5  Vic,  No.  17,  to  recover  from  the  defendants  sundry  promis- 
sory  notes,  bills  of  exchange,  and  bankers'  cheques,  or  their  value  ; 
the  same  having  been  delivered  to  them  by  Furlong  and  Compasy, 
when  actually  insolvent,  and  within  sixty  days  preceding  the  seques- 
tration of  their  estate— and  such  delivery  having  the  effect,  in  the 
language  of  that  section,  of  preferring  the  defendants  as  creditors  of 
the  said  insolvents,  to  others  of  their  then  creditors.  The  defendants 
pleaded,  among  other  pleas,  that  the  delivery  of  the  several  instni- 
ments  was  a  **  payment'*  to  them,  honA  fide  made,  and  before  any 
order  for  the  sequestration  was  known,  either  to  them  or  the  insol- 
vents. To  this  the  plaintiff  demurred,  on  grounds  which  will  be 
stated  presently.  We  gave  judgment  thereupon  in  his  favour,  and 
from  that  decision  the  defendants  have  appealed. 

The  eighth  section,  on  which  as  we  conceive  the  question  wholly 
turns,  is  in  the  following  words  : — "  All  alienations,  transfers,  gifts, 
surrenders,  deliveries,  mortgages,  or  pledges,  of  any  estate,  goods,  or 
effects,  real  or  personal,  warrants  of  attorney,  cognovits  actionem,  and 
judgments  thereon,  made  by  any  person  being  insolvent,  or  in  contem* 
plation  of  surrendering  his  estate  as  insolvent, — or  knowing  that  legal 


Syment  to 
em,  bond  Me  made,  and  before  any  order  for  the  sequestration 
solvents.    Held^  on  demurrer,  that  the  plea  was  bad. 


was  known  either  to  them  or  the  io- 
)  plea  was  bad. 

The  transfer  or  delivery  of  property  of  any  kind,  not  being  money,  or  that  which  ordinarily  [ 
current  as  money  among  persons  in  business— although,  as  between  the  parties,  the  delivery  and  ac- 
ceptance may  amount  to  payment -is  not  a  payment  with^Ji  the  meaning  of  the  12th  sectioD  of  Uw 
Insolvent  Act 

The  words  in  the  protecting  or  later  portion  of  the  12th  section  apply  exclusively  to  payments  made 
after  sequestration. 

Qucere  (per  Win,  J.),  whether  under  any  circumstances  p«>  ments  can  be  Included  within  the  tenm 
of  the  8th  section. 
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proceedings  for  obtaining  an  order  for  the  sequestration  of  his  estate  as 
insolvent  have  been  commenced, — or  within  sixty  days  preceding  the 
making  of  any  order  for  the  sequestration  of  his  estate  as  insolvent, 
— and  having  the  effect  of  preferring  any  then  existing  creditor  to 
another— shall  be  and  are  hereby  declared  to  be  absolutely  void." 

Now  the  debtors  in  this  case,  Messrs.  Furlong  and  Kennedy,  were 
insolvent  (as  it  is  admitted  on  the  record)  at  the  time  of  the  transfer 
ill  question  ;  and,  moreover,  that  transfer  was  made  within  sixty 
days  next  before  the  sequestration  of  their  estate  as  insolvent.  The 
defendants,  it  is  also  admitted,  were  creditors  of  those  persons  at 
the  time  of  the  transfer  ;  and  there  existed  at  the  same  time  other 
creditors,  whom — as  the  demurrer  further  admits — that  transfer  had 
the  effect  of  postponing.  In  other  words,  it  preferred  the  defendants 
in  effect  to  those  other  creditors,  within  the  clear  intent  and  terms 
of  the  enactment.  The  transaction,  therefore,  under  the  eighth 
section,  was  absolutely  void. 

Bat,  say  the  defendants,  the  transaction  was  a  payment,  and  it  was 
really  and  hondjide  made.  We  may  concede  that,  in  one  sense,  to  the 
extent  covered  by  it  (the  instruments  being  taken  at  their  nominal,  or 
at  some  agreed  amount),the  transfer  in  question  was  a  payment.  Such, 
practically,  must  be  the  transfer  of  any  property  to  a  creditor,  made 
in  liquidation  or  reduction  of  his  debt.  The  object  of  the  clause 
was,  however,  it  is  obvious,  to  prevent  all  such  transactions  between 
an  embarrassed  debtor  and  his  creditors — because,  by  no  other  means 
could  preferences,  generally  fraudulent,  be  effectually  restrained. 
The  lH)nd  fides  of  the  transfer,  and  whether  by  way  of  payment  or 
not,  therefore,  does  not  affect  the  case.  Debtors  in  a  state  of  in- 
solvency, or  on  the  eve  of  sequestration,  are  not  permitted,  by  thus 
making  over  property,  to  afford  one  or  more  of  their  creditors, 
whether  pressing  or  not,  an  advantage  over  the  rest.  £very  such 
transfer  or  delivery  of  property,  which  has  the  **  effect "  of  preferring 
one  to  any  other  existing  creditor,  is  declared  void. 

The  defendants  farther  say,  however,  that  the  transfer  or  payment 
was  made  before  any  order  for  sequestrating  this  estate  was  *'known" 
to  them.  Such  an  allegation  would  be  intelligible,had  the  transuction 
been  posterior  to  sequestration — so  that  they  could  have  known  of 
such  an  order.  But  the  action  is  founded  on  an  alienation,  which 
ciiufessedly  preceded  that  event.  No  sequestration  order  therefore 
having  at  the  time  existed,  knowledge  of  it  was  impossible.  The 
plea,  nevertheless,  is  as  stated— that  the  delivery  or  transfer  was  a 
payment,  made  really  and  bond  fide,  before  either  of  the  parties  had 
any  knowledge  of  the  sequestration.  In  other  words,  the  transaction 
having  occurred  before  the  sequestration  order  existed,  they  were 
each  ignorant  that  any  did  ex*8t. 

The  plaintiffs  accordingly  object  that  the  plea  ought  to  have  alleged 
the  existence  of  such  an  order,  in  fact,  at  the  time  of  the  payment, 
although  then  unknown  to  the  parties.  Secondly,  that  assuming  the 
non-existence  of  any  such  order,  the  plea  ought  to  have  shown  that 
the  payment,  as  such,  was  not  under  the  Act  "fraudulent"  and  void. 
Lastly,  that  the  plea  is  inconsistent,  in  relying  on  the  transaction  as 
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1868.  a  payment,  while  at  the  same  time  admitting  it  to  be  a  transfer  and 

Morris  alienation  of  property, 

assisrnee,  Aeo.  rj^j^^  pi^^^^  obviously,  is  framed  on  the  12th  section  of  the  statute ; 

Flowsr         and  the  substantial  question  raised  by  it  is,  whether — taking  this 
an   ot  en.       transfer  to  have  been  in  fact,  as  in  effect  it  was,  a  payment -that 
enactment  protects  the  transaction. 

The  section  is  as  follows: — "All  payments  made  to  any  creditor,  by 
any  person  not  compelled  by  legal  process  to  make  the  8ame,and  know- 
ing himself  to  be  insolvent — or  in  contemplation  of  surrendering  his 
estate  as  insolvent — or  knowing  that  legal  proceedings  for  obtaining  an 
order  for  sequestration  of  his  estate  as  insolvent  have  been  commenced, 
or  that  any  such  order  has  been  made — shall  be  and  are  hereby  de- 
clared to  be  fraudulent;  but  ail  payments  really  and  Ixmdjide  made  by 
any  insolvent,  or  by  any  person  on  his  behalf,  to  any  creditor,  before 
any  order  made  for  the  sequestration  of  his  estate  is  known  to  tbe  in- 
solvent, or  to  such  creditor,  shall  be  valid.".  The  position  sought  to  be 
maintained  for  the  defendants  was,  not  that  the  transfer  of  property 
by  an  insolvent  debtor,  made  in  liquidation  of  a  debt,  was  taken  oat  of 
the  eighth  clause — but  that  it  was  valid,  as  a  payment  "  really  and 
hondjide  made"  by  him,  if,  only,  no  order  for  the  sequestration  of  his 
estate  was,  at  the  time  of  the  transfer,  *'  known  "  to  the  party  paid 
or  paying.  And  we  refused  to  allow  that  point  to  be  argued,  because 
it  had  been  more  than  once  determined  in  this  Court— particalarly 
in  the  then  recent  case  of  Sempiil  v.  Anderson  (a). 

We  in  fact  felt  no  difficulty  in  adhering  to  our  former  decisions;  as 
we  thought  it  clear,  for  the  reasons  given  in  our  judgment  on  the  last 
occasion,  that  the  words  relied  on  for  the  defendants — being  those  in 
the  protecting  or  later  portion  of  the  clause — applied  exclusively  to 
payments  made  after  sequestration.  To  those  reasons  consequently 
we  would  refer,  in  connexion  with  our  judgment  in  the  present  case. 
The  transaction,  however,  out  of  which  the  point  arose  in  Sempiil  v. 
Anderwn  (so  far  as  it  respected  this  12th  section),  was  one  strictly  of 
payment — in  money;  and  not,  as  here,by  the  transfer  of  goods  merely. 
So  that,  on  that  occasion,  the  effect  of  the  12th  section  in  connexion 
with  the  8th,  or  upon  cases  within  the  latter  clause,  was  not  in 
question.  If  the  12th  so  far  repeals  the  8th  section,  as  to  make  all 
transfers  of  property  payments,  within  the  meaning  of  the  former, 
whenever  in  fact  the  property  is  delivered  by  way  of  payment— the 
plaintiff  in  this  case  would  appear  to  have  no  cause  of  action.  For 
payments  to  a  creditor,  as  distinguished  from  transfers  of  property  to 
him,are  not  void,although  made  by  way  of  preference,merely  because 
(as  in  cases  under  the  8th  section)  the  debtor  was  at  the  time  insolvent. 
He  must  know  himself  to  be  insolvent,  or  contemplate  sequestration, 
or  know  that  proceedings  are  perfected,  or  have  been  commenced  for 
such  sequestration.  On  the  construction  assumed,  therefore,  the  plea 
would  have  been  a  sufficient  answer  to  the  declaration,  if  it  had 
simply  averred  that  the  transfer  was  a  payment — without  more. 

But,  in  addition  to  the  fact  that  this  was  not  the  point  raised  here, 
or  proposed  to  be  argued  for  the  defendants,  it  appears  to  me  that  the 
12th  section  cannot  be  so  construed.     A  payment  may,  no  doubt,  be 
(a)  SO  September,  18G0. 
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effected  by  the  delivery  and  acceptance  of  goods.  For  this,  Cannan  v.' 
Wood  (a)  is  a  sufficient  authority.  But  the  transfer  or  delivery  of 
property  of  any  kind,  not  being  money,  or  tliat  which  ordinarily  passes 
current  as  money  among  persons  in  business,  is  not  in  common  par- 
lance a  payment ;  although,  as  between  the  parties,  the  delivery  and 
acceptance  may  amount  to  payment.  It  is  not  a  transaction  of  pay- 
ment, in  the  ordinary  course  of  business.  Such  a  mode  of  liquidating 
a  debt  must  indicate,  with  sufficient  distinctness,  to  any  creditor  thus 
dealt  with,  that  his  debtor  is  embarrassed,  and,  probably,  insolvent ; 
that,  at  all  events  he  cannot  pay  his  debts  as  solvent  men  usually  do, 
but  is  (either  spontaneously  or  on  pressure)  preferring  in  effect  some 
or  one,  to  the  injury  of  his  other  creditors.  A  transaction  of  that 
kind,  therefore,  is  in  my  opinion  not  a  payment  within  the  meaning 
of  the  12th  section.  But,  at  all  events,  where  the  debtor  really  is 
insolvent,  or  on  the  eve  of  declared  insolvency,  it  is,  I  think,  em- 
braced exclusively  by  the  8th,  and  not  touched  by  the  later  section. 

MiLFORt).  J.  The  transaction,  as  stated  in  the  declaration,  is  a 
transfer  and  delivery  of  goods  ;  and  the  12th  section  does  not  apply 
to  such  transfers  or  deliveries,  but  to  something  else— namely,  pay- 
ments. 

It  never  could  have  been  contemplated  that  the  same  transaction 
might  be  treated  either  as  a  transfer  or  a  payment,  at  the  option  of 
the  creditor  receiving  the  goods  in  payment.  The  demurrer  must 
therefore  be  sustained. 

I  think  that  payment  cannot  be  pleaded,  under  any  circumstances, 
where  there  was  a  delivery  and  transfer  of  chattels,  within  the  8th 
section.  If  the  declaration  had  stated  a  payment,  then  a  plea  relat- 
ing to  payment  might  have  had  some  effect ;  but  not  when,  as  here, 
the  declaration  states  a  transfer  and  delivery. 

WiSK,  J.  I  also  was  of  opinion  that  our  judgment  should  be  for 
the  plaintiff  on  the  demurrer. 

Assuming  the  facts  stated  in  the  first  and  second  counts  to  be  true 
(which  the  demurrer  admits),  the  transactions  therein  referi'ed  to  are 
void  under  the  eighth  section.  Unless,  therefore,  the  plea  brings  the 
case  within  any  exception  established  by  the  statute  itself,  it  is  bad. 
The  twelfth  is  the  only  clause  which  makes  any  exception  as  to  pay- 
ments ;  and  the  plea  attempts  to  set  up,  as  a  defence  under  that 
section,  that  the  transactions  complained  of  were  really  and  honAjide 
made  by  the  insolvents,  before  any  order  for  the  sequestration  of  their 
estate  was  known,  either  to  them  or  the  defendants. 

But  the  portion  of  the  12th  section  thus  relied  on,  is  not  an  exception 
upon  the  8th  section.  It  is  only  an  exception  upon  the  enactment  in 
the  preceding  part  of  the  same  section  ;  and  this  Court  has  repeatedly 
decided  that  it  only  relates  to  payments  made  after  an  order  obtained 
for  a  compulsory  sequestration.  The  plea  does  not  allege  that  any 
such  order  had  been  made,  nor  could  it  do  so,  as  it  is  pleaded  to  both 
counts ;  one  of  which  specifically  states  that  the  transaction  took  place 
*  *  within  60  days  preced  ing  the  order  of  sequestration. "  The  plea  there- 
fore confesses,  but  does  not  avoid  the  causes  of  action  stated  in  the  decla- 
(a)  2  M.  «c  W.  466. 
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ration.  Iti  this  view  of  the  case,  it  is  not  Decessary  to  decide  whether, 
under  any  circuuiutaaces,  payments  can  be  included  within  the  terms 
of  the  8th  section.  See  Cannany.  Wood.  I  abstain,  therefore,  from 
giving  an  opinion  upon  this  point. 


March  4, 1863. 

A  promise  in 
writing  signed 
to  pay  any  one 
unnamed,  who 
shall  furnish 
goods  to  the 
writer,  or  to  a 
third  person 
nulcinir  default, 
will  beco  »'e  a 
bindln}?  contract 
with  any  one 


Williams  and  anttther  ctgavvit  Byrnes  and  another  (6). 

^PHIS  ifl  an  appeal  from  a  judgment  of  the  Supreme  Court  of  New 
^  South  Wales.  The  respondents  were  the  plaintiffs  in  the  suit, 
and  the  appellants  the  defendants.  The  facts  and  the  pleadings  were 
shortly  as  follows  : — 

Johbins  and  one  Hardy  were  in  some  way,  not  stated  precisely,  con- 
nected in  a  scheme  for  the  erection  of  a  mill,  which  was  to  be  worked 
by  a  steam-engine.     Hardy  was  without  funds  or  independent  credit 

liieVrom^aeTn^     ^"  procure  the  engine,  ixuA  Johbins  gave  him,  as  is  alleged  and  not 

writing'  and  fur-     denied,  for  the  purpose  of  delivery  to  the  respondents,  a  writiog  in 

"  The  provisions   these  words : — '*  I  will  furnish  Mr.  Hardy  with  funds  for  the  purchase 

of  the  17th 

section  of  the 

Statute  of 

Frauds  aie  not 

satisfied  unless 

the  oxiatenoe  of 

a  bargain  or  oon 

tract  appeirs 

evidence<l  in 

writing,  and 

a  bargain  or 

contract  cannot 

so  appear  unlps 

the  iwrtlcs  ro  it 


of  a  steam-engine  and  machinery  for  a  flour  mill  on  his  suiting  him* 
self  with  the  same,  and  notifying  the  purchase  to  me."  This  paper 
was  signed  by  JoJibins^  but  not  addressed  on  its  face  to  any  one. 
Hardy  delivered  this  paper  to  the  respondents,  and  after  some  nego- 
tiation came  to  an  agreement  with  them  for  a  steam-engine  to  be  oon- 
structo  i  in  England  and  sent  out  to  the  colony.  After  the  negotiation, 
and  before  the  arrival  of  the  engine,  Johbins  conversed  with  one  of 
the  respondents  on  the  subject,  and  inquired  what  the  price  would 
.  be,  and  was  told  that  could  not  yet  be  ascertained,  to  which  he 

either  nominally  replied,  **  All  right ;  when  it  arrives,  there's  your  money."  He  sub- 
or  wferwice^^'^"   sequently  died  ;  the  engine  arrived  ;  the  appellants  refused  to  accept 

The  purchaser   or  pay  for  it,  and  it  has  never  been  delivered, 
greater  value  The  declaration  is  in  as9iim}Mitf  and  in  the  first  count  treats  Jobhin» 

f^'"l"«^  U)  th  **  liable  on  a  guarantee  for  the  payment,  if  Hardy  should  make  default 

seller  i«y  wa}'  of  To  this,  among  other  pleas,  nan  oAsumpfit  is  pleaded,  and  upon  the 
fhe  mjm*  nt^a  argument  this  count  and  this  view  of  the  contract  were  abandoned. 
mciuor.\iidimi  in    The  Second  count  is  framed  so  as  to  charge  Johbins  with  a  primary  In- 

words :— **I  will     biUty.     It  Slates  that  Hardy  was  desirous  of  obtaining  a  steam-engine, 

furnish  U.  with 

funds  for  the 

purchase  of  a 

steam-engine 

and  machinery 

f.>r  a  flour  mill 

on  his  suiting  himself  with  the  same,  and  notifying  the  purchase  to  me."     This  memocandan 

wa8  (tignrd  by  J.,  but  wan  not  addressed  to  any  one.     Ueld^  in  an  action  again^  J.  to  recover  tfae 

prii'c  of  the  flour  niiU,  that  thi«  memorandum  was  not  soflcicnt  to  satisfv  the  proTlai(MiB  of  Ute  17th 

scition  of  the  Statute  of  Fruuds,  as  incorporated  in  the  9  Q.  IV.,  c.  14,  a.  7. 

ilfld  also,  that  on  a  proper  construction  of  the  instrument  J.  contracted  not  to  pay  for  the  floor 
milU  but  to  furnish  H.  with  the  funds  to  enable  him  to  pay  ;  and  that  although  the  seller  had  not 
bc>i>ii  paid  by  him.  there  would  have  been  a  good  defence  to  an  action  properly  framed.  If  it  ooaM  hsve 
bien  shown  that  J.  funiished  H.  with  fund!<. 

The  liability  of  a  party  who  adverti^ie8  irenvrally  a  reward  for  information  to  any  one  not  named  in 
the  advertisement,  who  »ha  1  first  ifive  the  infonuation  asked  for.  is  a  liabUity  at  common  law. 

In  reversing  the  judgment  of  the  Court  below,  liberty  was  giren  to  amend  the  pleadings,  and  a  ne« 
trial  directed;  the  cost$  of  the  amendment  of  the  pleadings  direotad  to  abide  the  event  of  the  new  trial 

(^)  Present  Lord  Chelin*furd,  Ix>rd  Justice  Turner,  and  S>ir  John  T.  CoUridge^ 


but  was  unable  te  pay  for  the  same  out  of  his  own  funds,  or  obtain  the 
same  on  his  own  credit ;  that  Jobbing  knowing  this,  to  enable  him  to 
obtain  it,  gave  him  for  the  purpose  of  being  given  to  the  respondents, 
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an  inBtrament  in  writing,  signed  by  bim,  whicb  it  then  aets  oat  in 
terms  as  above  stated  ;  that  Hardy  gave  them  the  instrument,  and 
thiey  therefore,  and  only  on  the  basis  thereof,  agreed  with  Hardy  to 
obtain  for  him  from  England  a  steam-engine,  and  pay  all  necessary 
expenses  for  the  same,  all  which  premises  were  then  notified  to 
Jobhins.  The  count  then  alleged  the  performance  of  this  agreement 
on  their  part,  and  the  expenditure  of  £3,000  in  such  performance, 
with  the  performance  also  of  all  conditions  precedent,  and  that  all 
things  had  happened  which  would  entitle  them  to  be  paid  the  money 
so  expended,  concluding  with  a  denial  that  Hardy,  or  Jobbins,  or  the 
appellants  had  paid  the  same. 

There  was  no  plea  of  non  assumpsit  to  this  count,  bat  there  was  a 
plea  framed  on  the  17th  section  of  the  Statute  of  Frauds,  upon 
which  issue  was  joined.  At  the  trial,  the  question  of  law  which  this 
pleading  raised  was  reserved,  and  the  jury  found  for  the  respondents 
on  the  fact,  and  gave  damages  for  the  full  value  of  the  engine  with 
all  expenses,  taken  at  the  time  of  its  arrival  in  the  colony  £2,953  10s. 
6d.  Upon  the  argument  bt^fore  the  Court,  consisting  of  two  Judges 
only,  it  was  equally  divided ;  the  verdict  therefore  stood,  and  judg- 
ment has  been  entered  up  accordingly. 

In  the  argument  before  their  Lordships,  the  objection  upon  the 
Statute  of  Frauds  has  been  again  relied  on,  and  they  are  of  opinion 
that  it  must  prevail.  The  17th  section  of  the  statute  (now  incorpo- 
rated into  the  7th  section  of  the  9  Geo.  IV.,  cap.  14)  requires  that 
"  some  note  or  memorandum  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorised."  In  the  present  case  the  name  of  the  person 
with  whom  the  contract  was  to  be  made  does  not  appear  in  the  instru- 
ment, nor  on  any  other  paper  connected  with  it,  and  capable  of  being 
considered  as  completing  with  it  a  note  or  memorandum  of  the  trans- 
action. Whether  this  instrument  is  to  be  considered  as  evidence  of 
the  contract,  or  only  of  a  proposal  which  would  become  a  contract 
upon  the  acceptance  of  it  by  the  Byrnes,  the  question  is  still  the  rame. 
whether  without  the  insertion  of  their  names  in  it,  or  in  some  other 
paper  connected  with  it,  there  is  a  sufficient  note  or  memorandum  in 
writing  of  the  bargain  to  satisfy  the  statute  ?  Apart  from  authority, 
and  looking  only  to  the  words  of  the  enactment,  and  the  mischiefs 
which  it  was  intended  to  prevent,  their  Lordships  think  the  question 
must  be  answered  in  the  negative.  The  words  require  a  written  note 
of  a  bargain  or  contract ;  the  statute  clearly  making  no  distinction 
between  these  two  words.  Tliis  language  cannot  be  satisfied  unless 
the  existence  of  a  bargain  or  contract  appear  evidenced  in  writing, 
and  a  bargain  or  contract  cannot  so  appear  unless  the  parties  to  it  are 
specified,  either  nominally  or  by  description  or  reference.  It  is  true 
that  the  statute  does  not  require  the  whole  bargain  in  all  its  terms  to 
be  stated  ;  it  stipulates  only  for  a  note  or  memorandum  of  it,  signed 
by  the  party  to  be  charged ;  but  it  does  in  effect  require  that  the 
essentials,  i.e.,  all  those  things  without  which  it  can  be  no  bargain  at 
all,  shall  be.  Upon  this  principle  it  was  that  the  Courts  determined, 
nndcr  the  4th  section,  that  the  consideration  of  an  agreement  must 
appear  on  the  face  of  the  memorandum  of  a  guarantee,  or  be  matter  of 
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necessary  implication  from  its  langaage.  It  was  obviously  the 
intent  of  the  statute  to  prevent,  as  far  as  it  conld  conveniently,  the 
mischief  of  being  obliged  to  have  recourse  to  oral  evidence  udi  regard 
to  the  transactions  within  it.  But  it  would  fail  to  accomplish  its 
object  in  a  most  material  particular,  and  in  one  in  which  its  require- 
ment might  always  be  most  easily  satisfied,  if  it  did  not  impose  the 
necessity  of  stating  the  name  of  the  seller  as  well  as  of  the  bayer ; 
of  the  party  by  whom  goods  were  to  be  supplied,  as  well  as  of 
him  to  whom  they  were  to  be  supplied,  under  the  17th  section,  or  of 
the  party  to  be  guaranteed  as  well  as  of  him  who  is  to  guarantee, 
under  the  4th.  Unless  this  be  done,  oral  evidence  must  be  had 
recourse  to,  and  the  risk  incurred  that  a  party  may  be  sued  by  one 
with  whom  he  had  never  intended  to  have  any  transaction,  a  matter 
of  the  greatest  importance  under  many  supposable  circumstances. 

Much  of  the  difficulty  which  has  been  felt  in  this  and  similar  cases, 
arises  from  not  carefully  bearing  in  mind  the  distinction  between  the 
necessary  elements  of  a  simple  contract  at  common  law,  especially 
where  it  becomes  complete,  not  at  once,  but  by  successive  steps,  and 
the  requisites  to  make  it  a  ground  of  action,  which  the  statute  imposes. 
Their  Liordships  do  not  here  enter  into  a  consideration  of  the 
authorities  which  were  cited,  because  they  do  not  understand  this 
general  reasoning  to  be  disputed  ;  but  only  that  its  applicability  to 
a  case  like  the  present  is  denied.  It  is  said  thaf  when  this  memorandnm 
was  made,  it  was  not  known  whether  the  Messrs.  Byrnes  would  come 
to  any  agreement  at  all ;  that  it  must  often  happen  that  proposals  of  this 
kind  are  intended  to  be  submitted  to  a  variety  of  persons  in  succession; 
that  it  can  never  be  necessary  to  state  more  than  is  known  at  the  time 
when  the  note  is  made,  and  that  to  require  more  is  in  effect  to  forbid 
the  making  of  any  such  contracts  at  all.  Their  Lordships  do  not  rely 
in  answering  this  argument  upon  the  fact  in  the  present  case,  that  the 
count  alleges  that  the  paper  was  given  to  Hardy,  specifically  to  be 
given  to  the  Byrnes,  and  that  as  it  contained,  therefore,  a  proposal 
specifically  to  them,  nothing  would  have  been  easier  than  to  have  ad- 
dressed it  in  terms  to  them,  as  would  certainly  have  been  done  if  it  had 
assumed  the  form  of  a  letter.  But  it  seems  to  their  Lordships  that  the 
argument  rests  on  the  fallacy  of  supposing  that  the  statute,  as  they 
construe  it,  could  only  be  satisfied  by  the  name  of  the  Byrnes  having 
been  written  on  the  paper  simultaneously  with  the  rest  of  the  particn- 
lars,  and  on  the  same  paper.  The  contrary  of  this,  however,  has  been 
well  established,  and  it  is  well  known  that  a  large  proportion  of  many 
transactions,  unquestionably  within  the  statute,  are  of  a  kind  which 
grow  into  bargains  and  agreements  in  the  course  of  a  oorrespondence 
or  an  oral  negotiation  more  or  less  prolonged.  It  is  surely  a  valid  ob- 
jection to  this  argument  of  the  respondents,  that  it  would  tend  to  ex- 
clude all  such  from  the  operation  of  the  statute.  Their  Lordships  do 
not  doubt  that  a  promise  in  writing  signed  to  pay  anyone  unnamed, 
who  shall  furnish  goods  to  the  writer,  or  to  a  third  person  making  de- 
fault, will  become  a  binding  contract  with  any  one,  whosoever  he  may 
be,  who  shall  accept  the  promise  in  writing  and  furnish  the  goods. 
But  in  such  case  the  requisition  of  the  statute  will  have  been  eom- 
plied  with.     It  was  also  urged  that  the  present  case  was  within  the 
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principle  of  the  decisions  wbicK  hk^e  established  the  liability  of  any  one 
who  advertises  generally  a  reward  for  information  to  any  person  not 
named  in  the  advertisement,  who  shall  6rst  give  the  information  asked 
for.  Their  Lordships  do  not  question  the  authority  of  those  cases,  but 
the  answer  is  obvious;  they  are  cases  at  common  law,  and  there  is 
nothing  to  prevent  the  whole  transaction  from  being  proved  by  oral 
eridence ;  it  is  a  mere  circurostanco  that  the  advertisement  is  in 
writing ;  and  no  case,  they  believe,  has  ever  been  decided,  where  by 
the  terms  of  the  offer  the  information  was  not  to  be  given  within  a 
year,  or  where  it  assumed  the  character  of  a  guarantee.  Such  a  case 
might  have  borne  more  closely  on  the  present. 

Their  Lordships,  therefore,  do  not  agree  with  the  Chief  Justice  in 
the  distinction  which  he  labours,  in  his  very  able  judgment,  to  establish 
between  the  present  case,  and  that  of  Williams  v.  Lake  {a).  They 
think  that  case,  although  upon  the  4th  section,  a  direct  authority  in 
the  present,  and  it  was  not  disputed  by  the  learned  Chief  Justice,  or 
the  counsel  here,  but  that  it  was  well  decided.  It  is  certainly  in  con- 
formity with  many  previous  decisions,  which  they  think  it  unnecessary 
now  to  introduce  into  this  judgment.  They  refer,  however,  specially 
to  the  judgment  of  Mr.  Justice  Blackbtiniy  in  which  he  illustrates 
strikingly  from  the  fasts  before  him  the  mischiefs  cf  a  contrary  decision. 

Their  Lordships  are  of  opinion,  therefore,  on  this  ground  that  the 
judgment  of  the  Court  below  cannot  be  sustained.  It  is  proper,  how- 
ever, to  observe  that,  in  two  other  respects  it  appears  to  them  that 
there  has  been  a  miscarriage  in  the  Court  below.  In  the  first  place, 
assuming  that  the  memorandum  has  been  properly  construed,  and  that 
this  was,  in  truth,  a  transaction  between  the  respondents  and  Jobbina 
for  the  sale  or  supply  of  a  steam-engine  to  him  by  them,  it  is  clear  that 
the  engine  has  never  been  delivered  or  accepted.  The  respondents  still 
retain  their  property  in  it,  and  have  only  a  right  to  recover  the 
damages  sustained  by  the  refusal  to  accept.  But  the  jury  have  been 
instmcted,  as  if  in  an  action  for  goods  sold  and  delivere<l,  to  give  the 
whole  value  of  the  engine.  In  the  second  place,  their  Lordships  are 
clearly  of  opinion,  and  they  collect  that  it  was  so  considered  by  the 
counsel  for  the  respondents,  that  the  instrument  has  not  received  its 
proper  construction,  and  the  action,  in  consequence,  has  been  miscon- 
ceived. They  think  that  Jobbins  contracted  not  to  pay  for  the  engine, 
bat  to  famish  Hardy  with  the  funds  to  enable  him  to  pay ;  and  that, 
althongh  the  Byrnes  had  never  been  paid  by  him,  there  would  have 
been  a  good  defence  to  the  action  properly  framed,  if  it  could  have 
been  shown  that  Jobbins  had  furnished  him  with  the  funds.  As  there 
was  no  plea  of  turn  assumpsit  to  this  count,  it  might  not,  perhaps,  have 
been  open  to  the  appellants  to  avail  themselves  of  this  error  on  the 
present  record. 

Their  Lordships  observe  that  at  the  close  of  the  trial,  it  was  arranged 
that,  if  necessary,  the  pleadings  might  be  amended,  to  raise  the  point 
in  question  ;  it  may  be  questionable  whether  this  arrangement  would, 
in  strictness,  extend  to  an  amendment  at  the  present  stage  of  the  cause, 
or  to  any  amendment  so  laige  as  would  be  necessary  to  obviate  these 
objections*     This,  however,  does  not  limit  the  discretion  of  their  Lord- 

(a)  20  L.  J.  N.  S.  Q.  B.  1. 
B— 8 
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ships,  and  they  think  that  in  advancement  of  the  jasiice  of  the  case,  it 
will  be  their  daty  humbly  to  recommend  to  her  Majesty  that  the 
judgment  of  the  Court  below  be  set  aside ;  that  the  parties  shall  be  at 
liberty,  on  both  sides,  to  amend  their  pleadings,  and  proceed  to  a  nev 
trial ;  that  the  appellants  shall  have  their  costs  of  the  proceedings  in 
the  Court  below,  and  of  this  appeal ;  and  that  the  costs  of  the  amend- 
ment  should  abide  the  event  of  the  new  trial.  It  would  have  been  in 
course  to  have  given  the  appellants  these  costs  also,  but  their  Lordahip§ 
do  not  find  that  the  objections  mentioned  above  were  taken  in  the 
Court  below. 


July  23, 1S64. 

D.,  by  his  bill, 
stated  that,  on 
the  ISth  Decern- 
Iwr,  1859,  he  hail 
advanced  to  S. 
£8,000,  to  be 
secured  on 
sugars  to  come 
to  s.  from 
Mauritius  and 
Bata\ia,  and  in 
tlio  niontlis  of 
January  and 
February,  18«0, 
snma  to  the 


DKA.N  and  another  against  Btrkks  and  others  (a). 

TWO  principal  questions  were  axigued  in  this  Appeal  (6) : — 
1.  Whether,     according    to    the    pleadings,    the    pkintiff  coiild 
establish  any  claim  upon  the  sugars  from   the  Mauritius,  beyond  that 
which  had  been  satisfied  before  the  bill  was  filed,  viz.,  beyond  the  saqi 
of  £3,000. 

2.  Whether  he  had  established  any  claims  upon  the  sugars  from 
Java. 

The  Judge,  before  whom  the  case  originally  came,  was  of  opinion 
that  the  evidence  sufficiently  made  out  that  the  agreement  between  the 

his  ad- 
vances should  extend  both  to  the  Mauritius  and  the  Java  sugars,  but 
that  by  his  bill  he  had  confined  his  claim  to  the  sugars  from  Java,  &Dd 
that  he  could  not  therefore  be  permitted  to  make  any  demand  on  the 
sugars  from  Mauritius. 

The  Supreme  Court,  on  appeal,  was  of  opinion  that  this  claim  mast 
be  so  limited  ;  and  the  propriety  of  this  decision  is  the  first  point  for 
our  consideration. 

We  should  very  much  regret  being  obliged  to  adopt  a  construction 
of  the  pleadings  which  would  shut  out  the  real  justice  of  the  ca.se,  and 
exclude  the  plaintifi'  from  rights  to  which  by  his  contract  he  vas 
entitled,  and  if  the  difficulty  were  created  merely  by  paragraph  5  of  the 
amended  bill,  we  might,  perhaps,  be  able  to  get  over  it.  But  on  look- 
ing at  the  whole  record,  at  the  statement  in  the  original  bill,  and  the 
alterations  introduced  by  the  amendment,  it  appears  to  us  that  the 
statement  of  the  contract  as  it  now  stands  was  made  deliberately,  and 
repeated  after  much  consideration,  and  that  the  construction  pot  upon 
it  by  the  Court  is  in  accorrjance  with  the  actual  conduct  of  the  parties, 
and  that  the  agreement  supposed  to  be  proved  by  the  evidence  is  in 
contradiction  to  that  conduct. 


amount  of  £7,909    parties  was,  that  the  plaintiff's  lien  for  the   whole  amount  of 
158. 3d.,  to  be  8i». 
cured  on  sugars 
from  Biitavia 
alone ;  that  tlie 
bills  of  D.  J.  & 
Co.  were  taken 
as  collateral 
security  and 
subseqtiently 
realised,  and 
the  £3,000,  to- 
gether with  iiart 
of  the  £7,999  15.S. 
8d.,  naldofl".  The 
bill  claiMie*l  the 
residue.    It  ap- 
pearetl  that 
on  the  14th  De- 
cember, 18.'»9,  S. 
sent  the  £:i,000 
to  Mauritius, 
and  on  the  2-Jtli 
of  December 
bills  of  his  own 
to  the  amount 
of  £5,000,  i>er 
Monarch  to 
Balii\ia,  to  buy 
sujjrar.    In  April, 
lS(i0,  S.  assigned 
his  estate  to 
trustees  for 

his  creditors,  and  in  his  Rchedule  mentioned  the  "  adventure  per  Momnch."  In  August,  S."s  agents  in 
Batavia  wrtite  that  they  had  waited  to  hear  from  the  trustecB  tin  to  the  dispof^al  ot  the  money.  Tlie 
trustees  received  the  bills  of  la<ling,  and  allowed  D.  to  sell  under  an  agreement  witliout  pryudiceto 
his  claim.  Held,  that  under  the  ciieiimstanres  I),  had  no  lien  on  the  sugars  from  Batavia,  and  that 
as  he  had  admitt**d  payment  out  of  the  £n,000,  he  had  no  claim  on  tliose  from  Mauritius. 
The  pluintills  claim  limit*  d  by  the  statements  in  the  bill.j 

(a)  Present— Lord  Ki7ig»ilou-n,  the  Ma&ter  of  the  Bolls,  and  Hit  John  Taylor 
Cuhridije. 

(6)1  Sup.  Ct.  R,  C.  in  Eq.  93. 
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The  sagftre  from  the  Maaritias  had  all  arrived  at  Sylney,  previously 
to  the  month  of  September,  I860,  and  the  sums  actually  realized  by 
sales  previously  to  that  time,  and  paid  to  the  trustees,  amounted  to 
about  £14,000,  a  sum  jnocb  more  than  sufficient  to  cover  the  whole  de- 
mand of  the  appellant,  with  interest ;  besides  which,  there  were  sugars 
by  the  "Yarra"  not  sold  till  the  month  of  January,  1861,  to  the 
amount  of  £3,000  and  upwards. 

According  to  the  appellant's  present  contention,  he  was  entitled  to  a 
lien  on  these  funds  for  the  whole  amount  of  his  advances  (£10,999  15s. 
Sd. ),  made  under  one  agreement  and  on  one  security. 

Uat  what  took  place  in  September,  1860,  seems  quite  inconsistent 
with  any  puch  agreement.  He  then,  by  arrangement  with  Jtmes  and 
the  trustees,  received  on  Jones'  bills  £6,083  Is.  2d.,  and  this  sum  he 
applied,  as  even  by  the  amended  bill  he  alleges,  in  dischaige  **of  the 
£3,000  and  interest,  and  also  in  reduction  of  the  £7,999  158.  Sd." 

Surely  this  is  a  strong  confirmation  of  the  fact  that  the  advances 
were  considered  by  the  plaintiff  as  distinct  advances  on  distinct 
flecurities.  After  the  receipt  of  the  amount  of  these  bills,  there  re- 
mained due  to  the  plaintiff  the  sum  of  £4,916  14s.  Id.,  with  interest. 
In  the  month  of  January,  1861,  the  Java  sugars  by  the  "Monarch," 
and  a  portion  of  those  by  the  "  Visser,"  were  sold. 

The  proceeds  of  the  sugars  by  the  "Monarch"  amounted  only  to 
£4,883  Os.  2d.,  and  were  therefore  insufficient  to  satisfy  the  sum  due  to 
the  plaintiff.  The  proceeds  of  that  portion  of  the  sugar  by  the 
"Visser,"  which  was  sold  in  January,  1961,  amounted  to  £1,552  ISs. 
2d.,  and  the  two  sums  together  would  have  been  sufficient  to  satisfy 
the  plaintiff*s  demand. 

These  sales  were  made,  and  the  proceeds  were  received  by  the  plain- 
tiff as  broker  on  the  30th  January,  1861.  He  was  called  upon  by  the 
trustees  to  pay  over  to  them  these  sums. 

The  memorandum  of  the  agreement  signed  by  Saycrs  in  March  or 
April,  1860,  relied  on  by  the  respondent,  in  speaking  of  sugars  from 
Batavia,  mentioned  only  sugars  by  the  "Monarch."  But  the  plaintiff 
'Contended  that  he  was  entitled  to  a  lien  on  the  sugars  by  the  "  Visser  " 
4W  well  as  on  those  by  the  "Monarch."  This  claim  was  disputed  by 
the  trustees;  and  on  the  7th  of  March,  1861,  the  plaintiff  filed  his 
original  bill,  stating  two  distinct  agreements — one  for  the  advance  of 
£3,000,  on  the  security  of  the  Mauritius  sugars,  and  one  for  the  ad- 
vance of  £7,999  15s.  3d.  on  the  Hatavian  sugars. 

The  bill  stated  that  the  £3,000  advanced  on  the  credit  of  the 
Mauritius  sugars  had  been  paid  to  the  plaintiff  out  of  the  proceeds  of 
those  sugars.  It  then  stated  that  sugars  from  Batavia  had  arrived  by 
the  "Visser"  and  the  "Monarch,"  and  had  been  placed  in  bis  hands 
for  sale  without  prejudice  to  the  rights  of  the  parties  ;  that  he  had  a 
lien  on  the  proceeds  of  both  the  said  cargoes  of  sugar  for  the  amounts 
due  to  him,  but  that  the  trustees  threatened  to  sue  him  at  law  for  the 
reooveiy  of  these  proceeds  ;  and  it  prayed  a  declaration  that  he  had  a 
lien  on  both  the  said  cargoes,  and  an  injunction  to  restrain  proceedings 
at  law  by  the  trustees.  It  is  clear,  therefore,  that  at  this  time  he  did 
not  set  up  any  claim  on  the  Mauritius  sugars,  though  it  was  doubtful 
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whether  the  Batavian  sugars  included   in  his  security   would  be  suf- 
ficient to  satisfy  the  full  amount  of  his  debt. 

That  this  bill  related  only  to  the  Batavian  sugars  is  beyond  oontio- 
versy.  It  is  perfectly  clear  from  the  bill,  from  the  affidavits  both  of 
the  plaintiff  and  of  Sajfert,  and  from  the  proceedings  on  the  motion  for 
injunction.  When  an  application  was  made  for  an  injunction,  it  was 
ordered  to  stand  over,  with  liberty  to  both  parties  to  file  fresh  aflidaTits 
as  to  the  proceeds  of  the  cargo  by  the  "  Monarch,"  and,  finally,  by  the 
order  made  on  the  23rd  of  April,  1861,  the  injunction  was  confined  to 
the  sugars  by  the  "  Monarch." 

The  defendants  put  in  their  answer  to  this  bill.  The  tmsteev  of 
Sayer$  8evere<l  in  their  answer.  Cook  and  Irving  insisted,  that  tfaougb 
the  cargo  by  the  "  Monarch  "  was  placed  in  the  hands  of  Sayen  for  sale, 
without  prejudice  to  any  question  between  the  parties,  the  caigo  bf 
the  *'  Visser  "  was  not  made  subject  to  any  such  conditions ;  and  Cook 
alleged  that  at  that  time  the  plaintiff  set  up  no  claim  to  any  part  of  the 
cargo  by  the  "  Visser." 

More  than  six  months  after  the  filing  of  the  original  bill,  the  pUintif 
amended  it.  At  this  time  the  matter  had  been  the  subject  of  discussion 
in  Court,  the  plaintiff  must  have  been  fully  alive  to  his  rights,  and  he 
now  had  the  opportunity  of  correcting  any  mistake  which  had  been 
made  in  the  statement  of  his  case  in  his  original  bill. 

The  amendments  were  directed  to  three  points.  First,  he  struck  oat 
the  statement  contained  in  the  original  bill,  that  there  were  two  seven) 
agreements  between  him  and  Sayeriy  and  alleged  only  one  agreeineDt, 
but  he  left  the  statement  of  the  contract  in .  other  respects  as  it  stood 
in  the  original  bill.  The  effect  being  this,  that  Sajfen  being  about  to 
speculate  in  sugars  to  be  imported  from  the  Mauritius  and  Hatavia,  be 
(the  pteintiff)  had  engaged  to  make  advances  on  the  security  of  the 
sugars,  and  had  first  advanced  £3,000  on  the  faith  of  that  agreement, 
and  afterwards  advanced  ^7,999  15s.  3d.  on  the  security  of  the  Batavisn 
sugars. 

The  second  amendment  was  directed  to  this  point.  The  original  bill 
Itad  stated  that  the  £3,000  had  been  paid  out  of  the  proceeds  of  the 
Mauritius  sugars.  The  amended  bill  stated,  as  the  fact  was,  that  the 
payment  had  been  made  by  means  of  Jones'  bill ;  thirdly,  in  support 
of  the  plaintiff's  cteims  on  the  sugars  by  the  *'  Visser,"  which  was  one 
of  the  main  points  in  dispute,  a  charge  was  introduced  that  the  sogan 
which  arrived  on  board  the  "  Visser  "  were  in  fact  only  the  cargo  of  the 
**  Monarch,"  and  that  the  **  Visser"  and  the  '*  Monarch  "  luspectiTelT 
brought  no  cargoes  except  the  cargo  of  the  '^  Monarch." 

The  prayer  of  the  bill  remained  unchanged,  and  although  by  altering 
the  antecedent  words  to  which  the  prayer  relates  its  meaning  migbt 
have  been  altered,  in  fact  no  such  alteration  was  made,  and  tbe 
amended  like  the  original  bill  soju^ht  relief  only  against  the  Uatavisn 
sugar. 

That  this  is  the  true  meaning  of  the  prayer  of  the  amended  bill  w 
stated  distinctly  in  the  third  paragraph  of  the  plaintifTs  petition  of 
api)eal  against  tbe  decree  of  the;  Primary  Judgci  :— r 

**  The  cargoes  of  sugar  mentioned  in  ihe  prayer  of  the  said  bill,  v^ 
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certain  sugars  which  arrived  in  Sydney  from  Bataria  at  the  time  and 
under  the  circumstances  in  the  said  bill  stated." 

Now  this  is  not  a  case  in  which  the  plaintiff  can  have  been  mistaken 
as  to  the  rights  for  which  he  had  contracted.  It  is  not  the  case  of  a 
written  instrument  which  he  may  have  misoonstnied.  The  agreement 
^-BS  verbal  between  himself  and  Sayera ;  and  if  he  supposed  that  be  had 
any  right  against  the  Mauritius  sugars,  it  is  inconceivable  that  instead 
of  asserting  it  he  should  have  persisted  for  months,  and  as  far  as  ap- 
pears up  to  the  hearing,  in  urging  doubtful  claims  against  the  Batavian 
sugars,  admitting,  if  not  in  terms  stating,  that  all  his  claims  on  the 
Mauritius  sugars  had  been  satisfied.  That  this  was  the  actual  agree- 
ment is  rendered  at  least  not  improbable  by  the  fact  that  the  £3,000 
were  on  the  same  day  on  which  the  money  was  advaneed,  remitted  to 
the  Mauritius  to  purchase  sugar,  but  no  part  of  the  other  sum  was  so 
employed. 

The  document  so  much  relied  on  by  the  plaintiff,  as  containing  the 
terms  of  the  original  agreement,  is  really  of  no  value.  It  seems  that  a 
memorandum  of  those  terms,  whatever  they  really  were,  was  made  at 
the  time.  That  memorandum  was  in  the  plaintiflTs  possession.  It  is 
not  produced,  and  he  says  that  he  has  lost  it.  The  memorandum  con- 
tained in  the  letter  signed  by  Sayers  was  not  written  by  him  ;  it  was 
signed  after  he  had  become  insolvent ;  it  cleariy  does  not  contain  the 
original  agreement  as  now  represented  by  the  plaintiff  and  nothing 
more,  for  it  refers  to  bills  of  exchange  to  the  amount  of  £10,823  58.  5d. 
deposited  as  a  collateral  security  with  the  plaintiff,  which  formed  no 
part  of  the  original  agreement  between  the  plaintiff  and  SayerSf  and  it 
refere  to  sugars  exported  from  Batavia  by  the  '*  Monarch,**  and  not  by 
any  other  ship. 

It  seems  to  us  that  to  give  effect  to  what  is  now  contended  to  have 
been  the  real  agreement  between  the  parties,  would  be  to  contradict 
not  only  the  statement  of  the  plaintiff  in  his  record,  but  that  which,  up 
to  the  hearing,  he  has  always  shown  by  his  acts  as  well  as  his  allega- 
tions that  he  considered  to  be  the  real  agreement  with  Sayers.  It 
would  be  to  bind  the  defendants  by  the  terms  of  a  parol  agreement 
which  has  never  been  alleged,  and  which  they  have  never  had  an 
opportunity  of  disproving. 

Upon  thli  point,  therefore,  we  think  that  the  Courts  below  were 
right. 

There  remains  the  question  whether  upon  the  facts  appearing  in  evi- 
dence the  pUintiff  has  established  a  right  to  a  lien  on  the  sugars  from 
Batavia,  or  any  part  of  them. 

The  facts',  as  far  as  we  can  collect  them  from  the  evidence,  appear  to 
be  these  : — 

It  was  no  part  of  the  contract  between  the  plaintiff  and  Sayers  that 
the  monies  advanced  by  him  should  be  invested  in  the  purchase  of  any 
particular  sugars,  or  of  any  sugars  at  all.  It  was  a  personal  loan  by  a 
broker  to  a  merchant,  who  represented  that  he  was  speculating  in  the 
purchase  of  sugar,  and  the  loan  was  procured  by  the  engagement  that 
:the  merchant  would  place  in  the  hands  of  the  broker  for  sale  the  sugars 
which  he  was  expecting  from  two  quarters,  the  Mauritius  and  Batavia, 
and   that  the  broker  should   derive  the  profits  of  commission  arising 
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from  the  sale,  and  should  repay  his  advances  with  interest  out  of  the 
proceeds.  The  plaintiiT  could  not  insist  upon  the  inrestment  of  the 
monies  which  he  advanced  in  any  particular  mode,  nor  insist  upon  the 
purchase  by  Sayera  of  any  sugara  in  the  Mauritius,  fiatavia,  or  else- 
where. If  Sayers  purchased  no  sugar,  the  plaintiff  had  no  remedy 
except  by  an  action  to  recover  his  debt.  In  fact,  no  part  whatever  of 
his  advances  was  invcsi^d  in  the  purchase  of  the  Batavian  sugar.  Tbe 
£3,000  which  be  firs>t  advanced  were  remitted,  as  we  have  observed,  to 
Mauritius,  and  the  remaining  monies  were  not  advanced  by  him  till 
the  months  of  January  and  February,  1860. 

But  the  funds  with  which  the  Batavian  sugars  were  purchased,  as 
well  those  by  the  **  Visser  "  as  those  by  the  "  Monarch,**  had  been  re- 
mitted by  Sayert  to  Messrs.  Hunter  and  Co.,  his  agents  in  Uatavia, 
between  the  17th  and  20th  of  December,  1859,  and  orders  had  beeo 
given  by  him  to  his  agents  at  that  time  to  invest  them  in  the  parcbase 
of  sugars.  'Hiose  orders,  with  the  funds  themselves,  were  sent  by  tbe 
''Monarch,"  in  which  ship  it  was  intended  that  the  sugars  to  be  pur- 
chased should  be  sent  home. 

The  funds  and  the  orders  were  received  by  HunUr  and  Ob.,  in 
liatavia,  and  the  receipt  was  acknowledged  by  them  in  a  letter  dateil 
the  12th  of  February,  1860.  In  this  letter  they  stated  the  impossibility 
of  executing  the  order  for  the  purchase  of  sugars,  and  suggested 
various  other  modes  of  employing  the  funds. 

On  the  75th  of  February  they  wrote  again  to  say  that  they  were 
unable  to  procure  any  sugar,  adding,  "We  fear,  therefote,  there  is  no 
other  remedy  but  to  find  the  ship  employment  till  the  sugar  reason 
comes  round.** 

On  the  23rd  of  April,  I860,  they  wrote  again  to  iay  they  were  unable 
to  procure  any  of  the  sugar  required,  though  they  were  sending 
samples  round  amongst  the  planters,  and  hoped  to  succeed  before  the 
grinding  began  at  the  works. 

At  this  time  they  had  in  their  hands  the  monies  which  had  been  re- 
mitted to  them  by  Savers.  But  these  moQies  had  before  this  time 
ceased  to  be  his  property,  and  had  passed  to  his  trustees  under  the  deed 
of  the  preceding  16th  of  April. 

On  the  3rd  of  May,  having  met  unexpectedly  with  an  opportunity  of 
purchasing  a  lot  of  sugar,  Hunter  and  Co.  bought  it  for  Sayers,  and 
consigned  it  to  him  by  the  ship  "  Visser,*'  and  advised  bini  of  wbat 
they  had  done  by  a  letter  of  that  date. 

The  "Visser"  seems  to  have  arrived  at  Sydney  in  June  or  July, 
1860,  and  the  cargo  was  claimed  on  behalf  of  Sayera^  trustees  on  tbe 
one  hand,  and  by  the  plaintiff  on  the  other  ;  and  on  the  20th  August, 
1860,  this  cargo,  as  well  as  that  by  the  "  Yarra,'*  was  placed  in  tbe 
hands  of  Sayers  for  sale,  and  he  signed  a  letter  of  that  date  by  wbicb 
he  agreed  to  dispose  of  the  same  by  auction,  and  to  pay  over  to  the 
trustees  the  proceeds  thereof,  and  act  generally  under  thcif  directions 
in  the  matter. 

We  cannot  make  out  from  the  evidence  what  was  the  sum  produced 
by  the  firbt  sale  of  the  sugars  by  the  "  Vif  ser.'  The  portion  sold  ia 
January,  1861,  with  respect  to  which  an  injunction  was  preyed,  i 
to  have  amounted,  as  we  have  stated,  to  £1,652  odd. 
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We  will  assume  that  on  the  arrival  of  these  sugars  in  Sydney 
nothing  was  done  to  affect  the  right  of  the  plaintiff,  and  that  his  claim 
stands  upon  the  same  ground  as  his  right  against  the  cargo  of  the 
**Monart5h." 

With  respect  to  this  last  caigo,  it  appears  that  it  was  purchased 
under  these  circumstances. 

The  ''Monarch'*  had  been  detained  and  employed  by  Hunter  and 
Co,f  on  behalf  of  Sayen,  in  various  voyages  on  acoovint  of  Sayers,  from 
the  month  of  February,  1860,  when  she  arrived,  till  the  month  of 
November,  1860. 

The  exact  time  when  Hunter  and  Co,  heard  of  the  insolvency  of 
SayerSy  and  of  his  assignment  to  trustees  for  the  benefit  of  his  creditors, 
does  not  appear.  We  collect  that  they  had  not  done  so  on  the  23rd  of 
June,  for  on  that  day  they  wrote  to  Sayen  to  say  that  they  should  wait 
for  the  April  mail,  which  had  not  then  arrived  (which  would,  no 
donbt,  convey  the  intelligence),  and  if  they  received  by  it  no  counter 
orders  they  would  have  the  "Monarch"  put  in  order  and  set  about 
purchasing  her  cargo  of  sugar. 

On  the  6th  of  August  they  wrote  to  Captain  Brimntr,  who  seems  to 
have  been  authorised  to  act  on  behalf  of  the  trusteecf,  and  who  had 
called  at  Batavia  on  his  road  to  the  Mauritius,  in  these  terms  : — 

"  i3atavia,  August  6,  1860. 

"  Dear  Sir, — Previous  to  your  arrival  from  Australia  we  had  waited 
two  mails,  expecting  to  hear  from  the  trustees  of  the  estate  of  Mr. 
Sayera,  relative  to  the  disposal  of  the  funds  in  our  hands.  Not  having 
heard,  we  determined  on  fulfilling  his  (Mr.  Sayera)  original  in- 
structions, and  load  the  '  Monarch '  back  to  Sydney,  and  we  accord- 
ingly contracted  for  the  sugars  only  a  few  days  before  your  arrival. 

**  We  have  perused  Mr.  Sayera'  letter,  and  also  the  one  to  ourselves, 
likewise  Messrs.  IrHng  and  Cooka^  letter  authorising  you  to  act  in  the 
matter,  and  we  are  glad  to  see  that  we  liave  adopted  the  course  that 
they  wished. 

"  We  shall  endeavour  to  close  Mr.  Sayera'  account  to  a  point,  and 
shall  make  up  his  account  current  with  interest  calculated  to  the  time 
at  which  we  render  it." 

Under  these  circumstances,  thus  collected  from  the  correspondence, 
the  sugars  by  the  *'  Monarch  "  were  purchased.  They  were  dispatched 
on  the  8th  of  November,  1860,  consigned  to  Saya-a,  and  arrived  in 
Sydney,  and  were  sold  in  January,  1861. 

It  may  be  admitted  that  if  Sayera  had  remained  solvent,  the  plaintiff 
would  have  had  the  right  which  he  now  claims.  But  upon  what 
ground  ?  Not  because  the  sugars  had  been  purchased  with  his  money  ? 
not  because  be  had  a  lien  on  the  monies  with  which  they  had  been 
purchased  ;  not  that  he  had  any  contract  with  Sayera  that  the  sugai-s 
should  be  purchased  ;  but  upon  this  ground,  that  Sayera  had  agreed 
that  any  sugars  which  he  should  purchase  in  Batavia  should  be  subject 
to  the  plaintiff's  claim,  and  these  sugars  having  been  purchased  by 
him  in  Batavia  and  consigned  to  Sydney,  they  would  have  been,  as  his 
property,  bound  by  his  agreement. 

But  the  sugars  actually  purchased  were  not  purchased  by  him,  or 
with  his  money,  or  on  his  account.     They  were  purchased  by  the  agents 
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in  Batavis  on  account  of  the  trustees,  with  their  monej,  and  consigned 
to  Sayers  only  as  their  agent. 

It  was  aigued  that  the  trustees  must  be  considered  to  hare  adopted 
the  contract  of  Sayers,  and  to  have  purchased  the  sugars  subject  to  the 
equities  of  the  phuntiff  under  such  contract.  There  would  be  great 
difficulty  in  holding  that  they  had  adopted  the  contract  of  Saifen  by 
not  interfering  with  the  instructions  given  by  him  to  his  agents  as  to 
the  investment  of  their  funds  in  sugar.  But  the  strong  objection  to 
this  aignment  is,  that  there  was  no  contract  between  the  plaintiff  and 
Sayers  as  to  the  purchase  of  the  sugars.  Sayert  was  at  liberty,  as  far 
as  any  engagement  with  the  plaintiff  was  concerned,  to  buy  sugars  or 
not.  The  trustees  thought  that  the  investment  in  sugar  was  a  gocd 
employment  of  their  monies,  and  they  therefore  sanctioned  it ;  hot  they 
did  not  thereby  sanction  a  charge  upon  their  property  which  might 
have  attached  upon  the  goods  if  they  had  remained  the  property  of 
Sayen. 

The  reasoning  upon  which  the  Supreme  Court  has  proceeded  appears 
to  us  to  be  satisfactory,  and  we  must  humbly  advise  Her  Majesty  to 
affii-m  the  decree  appealed  from,  with  costs. 
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BaTTRAY  againat  BlANOHARD.  December  24. 

rpHIS  was  an  appeal  to  the  Primary  Judge  from  the  insnitbypur- 
JL      decision  of  the  Master  in  Equity,  allowing  certain  j.,^^|UaBS, 
exceptions  in  the  answer  of  the  defendants  to  the  plain-  against  the 

x-iw  J    J  \.^^^  trUBtecsof  hifl 

tin  8  amended  bill.  ^iii,  relating 

The  facts  of  the  case  as  stated  in  the  plaintiff's  bill  ^rohascd, 
were  as  follows : — ^About  the  year  1843,  one  John  Jones  ^^^  |^**  ^-^'^ 
agreed  to  sell  some    land   in    Sydney  to  John  Terry  j.  j.,  and  the 
Hughes    and    John   Hosking,    in    consideration    of    an  P®^f"Jjj^°^^^^' 
annuity  of   £250.    This    agreement  was    carried    into  tmsteee,  were 
effect  by  certain  deeds  and  instruments — the  dates,  par-  for^^jj^irus- 
ticulars,  and  contents  of  which  were  unknown  to  the  tees  of  the 
plaintiff,  whereby  the  said  John  Jones  became  a  trustee  Jl^^tivopos- 
of  the  said  lands  interest  to  secure  to  himself  the  pay-  session,  rekt- 
ment  of  the  annuity,  and  subject  thereto  in  trust  to  con-  j^a^andSlu 
yey   the  premises   to  John  T.  Hughes  and  J,  Hosking,  thetmstees 
The    purchasers   entered  into  possession ;    but  on  the.  enqnSe  df  ^ 

annuity  falling  into  arrear,  Jones  entered  into  possession  them  and 
J  'J-  •  x»ii»      1x1-      lojft    makedisoov- 

and  remained  m  possession  until  his  death  m  1848.  ery  thereof  to 
A 8  the  plaintiit 
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1863.         The  defendants  were  his  executors  and  trustees.    By 
Raitrat      certain  mesne  transactions  the  lands  passed  to  the  plam- 
BLAN^iiABD.    **^'  ^^^  charged  that  the  annuity  had  been  paid  off,  and 
prayed  for  a  conveyance  of  the  land. 

In  the  fourteenth  paragraph  of  his  amended  bill  the 
plaintiff  charged    ^that    the   Hon.    Qeorge   AUen^  of 
Tozteth  Park,  Sydney,  Esquire,  formerly  carried   on 
business  as  a  solicitor  of  this  honorable  Court  at  one 
time,  alone,  and  subsequently  in  partnership  with  Oeorge 
Wigram  AUeny  one  of  the  present  members  of  the  firm 
of  AUerif,  Bowden  and  AUen,  of  Sydney,  solicitors,  who 
now  act  as  the  solicitors  of  the  defendants,  and  that  the 
said  O,  Atteny  both  before  the  said  O.  W,  AUen  was  in 
partnership  with  him,  and  also  subsequently  thereto, 
acted  as  the  solicitors  of  the  said  /.  Jones,  and  especially 
in  reference  to  the  matters  hereinbefore  mentioned ;  and 
that  there  are  now  in  the  possession  of  the  said  G.  Allen, 
or  in  the  possession  of  the  said  firm  of  AUen,  Bowden 
and  AUen,  or  some  or  one  of  the  members  thereof,  and 
under  the  control  of  the  said  O.  AUen,  diyers  docn- 
ments,  papers,  and  writings,  consisting  of  deeds,  drafts 
of  deeds,  copies  of  and  extracts  from  deeds  and  other 
documents,  papers,  and  writings,  including  the  probate 
of  the  will  of  the  said  /•  Jones,  relating  to  the  matters 
hereinbefore  mentioned,  or    some    of   them — the  said 
documents,  papers,  and  writings  having  come  into  the 
possession  or  under  the  control  of  the  said  O.  AUen,  as 
the  solicitor  of  the  said  /.  Jones;   and  the  plaintiff 
charges  that  all  such  documents,  papers,  and  writings 
are  under  the  control  of  the  defendants,  as  such  trustees 
of  the  said  will  of  the  said  J.  Jones,  as  hereinbefore  men- 
tioned, and  that  they  ought  to  set  forth  a  full  and  com- 
plete list  or  schedule  of  the  same ;  and  for  that  purpose, 
that  they  ought  to  make  an  enquiry  of  the  said  0,  AUen 
and  of  their  said  solicitors,  and  that  they  ought  to  set 
forth  whether  they  have  made  any  and  what  enquiries, 
and  state  the  result  of  such  enquiries,  if  any,  as  ihej 
have  made."    And  the  plaintiff  further  charged  that  the 
defendant  had  and  did,  of  purpose,  abstain  from  making 
such  enquiries. 
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The  defendants,  by  their  answer,  admitted  that  G.        1868. 
Allen  carried  on  business  as  solicitor  at  one  time,  alone,  '  battkay 
and  subsequently  in  partnership  with  O.  W.  Allen,  one  ▼• 

of  the  firm  of  AUen,  Bowden  and  AUen,  the  defendants' 
solicitors,  and  that  he  acted  as  solicitor  for  /.  Jones; 
but  that  they  were  unable,  "from  their  knowledge, 
information,  or  belief,"  to  state  whether  he  did  at  any 
time  act  as  such  solicitor  in  reference  to  any  of  the 
matters  in  the  plaintiffs  bill  referred  to ;  and  that  they 
were  unable  to  state,  "  from  their  knowledge,  information^ 
or  belief,"  whether  there  are  now  in  the  possession  of 
O.  Allen,  or  of  the  firm  of  Allen,  Bowden  and  AUen,  any 
documents,  papers,  &c.,  or  whether  the  said  documents, 
&c.,  if  any  such  there  be,  related  to  the  matters  in  the 
said  bill  mentioned,  but  admitted  that  one  of  the  defen- 
dants had  the  will  of  /.  Jones;  and  that  they  did  not 
know  whether  the  said  documents,  &c.,  came  into  the 
possession  or  under  the  control  of  O.  AUen,  as  solicitor 
of  /.  Jones,  or  in  any  other  manner,  inasmuch  as  with 
the  exception  of  the  said  will  they  were  not  aware 
that  there  were  any  such  documents,  &c.,  in  existence ; 
and  that  they  could  not  from  their  knowledge,  infor- 
mation, or  belief,  state  whether  they  or  any  of  them 
(if  they  or  any  of  them  were  in  existence),  were  under 
their  control,  or  under  the  control  of  their  co-defendant 
as  the  trustees  of  the  will  of  J.  Jones,  inasmuch  as  they 
were  not  aware  that  there  were  any  such  documents 
IB  existence;  and  they  said  that  they  had  made  no 
enquiries  of  the  said  Qeorge  Allen  or  of  their  solicitors, 
and  submitted  that  they  were  not  bound  to  make  any 
such  enquiry. 

To  this  answer  the  plaintiff  excepted  that  the  de- 
fendant had  not  answered  whether  G.  Mien  did  not  act 
as  solicitor  of  /.  Jones  in  reference  to  the  matters  in  the 
fourteenth  paragraph  of  the  said  bill  referred  to ;  whether 
there  were  not  now  in  the  possession  of  the  said  G.  AUen, 
whether  or  not  under  his  control,  divers  documents,  &e. ; 
whether  there  were  not  now  in  the  possession  of  the  firm 
of  AUen,  Bowden  and  AUen,  or  some  or  one  and  which 
of  the  members  thereof,  divers  documents,  &c. ;  whether 
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1863.  the  said  documents,  &c.,  did  not  come  into  the  possession 
Baotbay  or  under  the  control  of  the  said  O.  AUen,  as  the  solicitor 
^HAKD  ^^  *^®  ^*^  *'•  Jones;  and  whether  all  such  documents, 
&c.,  or  some  and  which  of  them,  were  not  under  the 
control  of  the  defendants,  as  such  trustees  of  the  said 
will  of  the  said  /.  Jones  as  in  the  said  bill  mentioned; 
and  that  the  defendants  had  not,  in  and  by  their  answer, 
set  forth  a  full  and  complete  list  or  schedule  of  the 
deeds,  &c.,  in  the  said  fourteenth  interrogatory  enquired 
after. 

Mtlford  for  appellants.  It  is  contended  that  from 
the  position  of  the  parties  we  should  have  made  enquiries 
from  Oeorge  AUen  whether  he  acted  as  solicitor  in  the 
matters  in  the  fourteenth  paragraph  of  the  bill  mentioned, 
although  he  is  not  now  a  partner  in  the  firm  of  our 
present  solicitors.  We  submit  that  we  are  not  bound  to 
enquire  into  the  transactions  between  Qeorge  AUen  and 
Jones.  If  O.  Allen  had  been  our  solicitor  in  those 
transactions,  or  if  we  had  been  in  any  way  interested  in 
them,  we  might  have  been  so  bound.  O,  AUen  holds 
these  deeds  not  on  behalf  of  us  the  representatives  of 
Jones^  but  of  those  beneficially  interested  under  Jofneiz 
will  We  have  no  right  to  the  deeds— we  have  not  got 
the  legal  estate.  O.  AUen  should  have  been  made  a  party 
for  the  purpose  of  discovery.  Even  if  the  deeds  had 
come  into  the  hands  of  our  solicitors,  we  would  not 
be  bound  to  admit  them  or  enquire  for  them,  becaoae 
they  would  have  come  into  their  hands,  not  through  us, 
but  as  being  the  successors  of  G.  AUen,  A  representative 
is  not  bound  to  make  the  same  enquiries  as  the  owner  of 
a  property;  Wigram  on  Discovery  (a),  MachiiUoBk  v. 
Great  Western  Railway  (b),  Lord  OlengaU  v.  Fraser  (c), 
Attorney  Oenerdl  v.  Beads  (d),  («)i 

Ghristian  v.  Taylor  (/). 

Gordon  for  the  respondent.  An  answer  may  be 
verbally  sufficient  but  materially  insufficient     If  the 


(a)  p.  209.  (&)  4  Do  G.  &  S.  502. 

(o)2H.  (cQ  12  Beav.  52. 

M  8  Beav.  li).  (/)  11  Sim.  401. 
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plaintiff  has  a  right  to  the  diacovery,  it  is  in  the  de-  _   ^^^' 
fendants'  power  to  obtain  it.     The  defendants   claim     Rattrat 
through  JcfMA  as  his  representatiyes,  and  G.  Allen  is    blanohard. 
admitted  to  have  been  Jwy&i  solicitor.    We  seek  now 
discovery  only  of  these  deeds;  MUford^s  Equity  Plead- 
ing (a),  NecOe  v.  DtiJce  of  Marlborough  (6),  Stuart  v. 
Lord  Hill  (c),  Attomey  General  v.  Bees  (d),   Taylor  v. 
BiindeU  (e),  Maekintosh  v.  Oreat  Western  Railway  (/). 

Milford  in  reply. 

The  Pbihabt  Judge.  I  must  consider  this  question 
from  two  points  of  view — ^firstly,  as  regards  Oeorge  Allen ; 
and  secondly,  as  regards  the  present  firm  of  Messrs. 
AUen,  Bowden  and  AUen.  As  to  George  AUen,  the 
question  is  whether  he  can  be  compelled  to  inform  the 
defendants  what  deeds  he  has  in  his  possession.  I  think 
he  can.  He  was  attorney  for  Jones,  and  as  sach  got 
possession  of  these  deeds.  Now  this  suit  is  instituted 
in  reference  to  the  very  estate,  in  respect  of  which  the 
deeds  were  handed  oyer  to  him.  The  defendants  are  the 
representatives  of  that  estate,  and  0.  Aden  is  bound  to 
give  them  the  requisite  information.  The  defendant  is 
not  bound  to  go  and  seek  for  evidence,  but  if  he  can 
obtain  it  by  enquiring  of  a  person  who  is  bound  to  fur- 
nish him  with  liie  information  he  must  do  so.  Secondly, 
as  to  the  present  firm ;  this  is  a  suit  in  which  they  are 
acting  as  the  solicitors,  and  they  are  bound  to  tell  the 
defendants  what  deeds  are  in  their  possession  relating  to 
the  matters  in  dispute.  The  deeds  have  been  traced 
into  their  hands  as  coming  from  Jones.  I  refer  now 
only  to  the  discovery  of  the  deeds,  and  say  nothing  as 
to  the  production.  The  appeal  must  be  dismissed  with 
costs. 


(o)  p.  Se5  n.  (6)  ! 

(fl)  1  Ph.  222.  (5) 

(«)  Cr.  &  Ph.  118.  (/)  2  Deg.  A  8.  544. 


id)  2  M.  &  K.  85. 
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1868. 


February  17.  BODD  OgaiflSt  HiGKET. 

Form  of       fTlHESE  were  exceptions  by  the  plaintiff  to  the  Master's 
Si^te^B^*  ^  report,  on  an  account  directed  to  be  taken  by  the 

report,  framed  decree  at  the  hearing. 

dent^o/jw  ^^  *^^  Master's  report  were  appended  schedules  speci- 
man  y.  Fairlie  fying  the  Several  items  of  the  account,  and  the  exoeptionB 
where  there  ^^^^  directed  to  the  total  amounts  found  due  in  some  of 
had  been  no  the  schodules,  without  mentioning  any  of  the  items  which 
toki'SeToff   were  objected  to. 


the  file. 


Gordon,  for  the  defendant,  took  a  preliminary  ob- 
jection to  the  form  of  the  exceptions.  The  exceptions 
ought  not  to  have  been  taken  generally  to  the  amonnt 
stated  to  be  dae  in  the  schedules,  but  each  item  shoald 
haye  been  separately  specified,  otherwise  we  cannot  know 
what  really  are  excepted  to.  According  to  the  old  prac- 
tice, a  formal  objection  was  taken  to  each  item  in  the 
Master's  o£Sce,  and  then  those  objections  were  turned 
into  exceptions  to  the  Master's  report.  That  practice 
has  now  been  abolished,  and  it  is  impossible  to  ascertain 
whether  all  or  only  a  few  of  the  items  are  objected  to. 
If  I  had  moved  to  take  these  exceptions  off  the  file,  the 
Court  would  have  done  so.  Ballard  v.  White  (a),  2 
SmitVB  Ch.  Pr.  (3rd  Ed.)  (6). 

Broadkurst,  Q.  C,  and  MOford  for  the  plaintiff. 

The  defendant  cannot  now  object  to  the  form  of  the 
exceptions,  he  should  have  moved  to  take  them  off  the 
file.  BaOard  v.  White  shews  that  this  is  so.  These 
exceptions  are  framed  on  the  precedent  of  Freeman  v. 
Fairlie  (0),  set  out  in  Van  Eeythuysen^s  Equity  Drafts- 
man (d).  Where  there  are  schedules  to  the  report, 
the  proper  form  of  exception  is  to  the  result  of  the 
schedule&    In  excepting  to  the  Master's  finding  as  to 

(a)  2  Ha.  158.  (h)  p.  895. 

(0)  Mem.  24.  (d)  VoL  2,  p.  14a 
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the  sufficiency  of  an  answer,  it  is  nnnecessary  to  specify        1863. 
particulars.  Bodd 


Chrdon  in  reply.  The  exceptions  in  Freeman  y. 
Fairlie  (a),  were  made  to  the  allowance  of  a  commission 
to  an  executor,  who  had  received  a  legacy  as  compensa- 
tion for  his  trouble.  The  objection  was,  that  no  such 
commission  should  have  been  allowed  on  any  of  the 
items.  It  was,  therefore,  quite  clear  what  were  the  items 
to  which  the  exceptions  were  taken.  Moreover,  the  old 
practice  was  in  force  when  that  case  and  that  of  BdUard 
Y.  White  were  decided.  In  exceptions  as  to  the  in- 
sufficiency of  an  answer,  each  part  of  the  answer  is 
objected  to,  and  on  these  separate  objections  the  Master 
has  to  decide. 

The  Pbimart  Judge.  I  must  decide  this  point  on 
the  case  of  Ballard  v.  White.  If  the  application  had 
been  to  take  these  exceptions  off  the  file,  I  think  the 
Judge  who  decided  that  case  would  have  granted  the 
application;  but  as  that  has  not  been  done,  I  must 
exercise  my  discretion  as  to  whether  I  can  allow  these 
exceptions  to  be  proceeded  with.  I  think  they  ought. 
There  are  objections  to  both  forms  of  exceptions.  If 
each  item  be  excepted  to,  the  exceptions  would  be  very 
voluminous.  The  schedules  shew  each  item,  and  the 
parties  must  know  the  objection  to  each  which  was  taken 
before  the  Master. 

It  is  not  considered  necessary  to  report  these  exceptions 
further,  as  no  other  point  of  law  arose. 


V. 
HiCKET. 


(a)  Supra. 
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1863. 
Maich  8,11,15. 


In  suit  for 
Bpeoifio 
ivBrformance, 
defendant 
claimed  oom- 
penaation  as 
haying  been 
misled  bv 

SlaintifTsmiB- 
escription. 
Hdd,  that  aa 
derendanthod 
opportnnity 
to  verify  the 
doijcription, 
ho  could  not 
claim  com- 
pensation ; 
bat  as  the 
difficulty 
arose  from 
plaintiff's 
misdescrip- 
tion each 
party  should 
bear  their 
own  costs. 


Talbott  against  Cunningham. 

THIS  was  a  suit  for  the  specific  performance  of  an 
agreement  to  purchase  two  stations,  named  Urara, 
and  Jerrigobilly,  together  with  1,500  head  of  cattle,  oon- 
stituted  by  the  following  agreement,  and  by  the  follow- 
ing letter  from  the  plaintiff  to  his  agent,  dated  the  2l8t 
day  of  February,  1863  :— 

Sydney,  2l8t  February,  18(8. 

Mr.  Forbe$,  Sir, — Yon  may  seU  Urara  ran,  sitoated  in  the  Mnrrom- 
bidgee  district,  which  is  aU  fenced  in ;  the  bonndaries  are  all  agreed  upon. 
The  measurement  of  the  mn  is  about  twelve  and  a  half  miles  long  by 
about  seven  and  a  half  mUes  and  eight  miles.  The  run  ib  to  be  sold  ac- 
cording to  the  (Government  description,  which  is  as  described.  With 
this  property  I  wUl  sell  about  1,500  cattle,  six  months  and  over  to  count, 
under  given  in;  also,  with  Urara  (which  is  about  seventy  miles  from 
Wagga  Wagga),  I  will  sell  Jerrigobilly,  on  which  are  a  portion  of  the 
above  cattle.  The  rent  and  assessment  of  Urara  is  about  £120  per 
annum,  that  of  Jerrigobilly  is  £50  per  annum.  This  ran  I  bought  at  the 
sale  in  March  last— is  known  as  Knnnerenang,  and  is  in  the  same  district 
This  run  is  about  eighty-five  to  a  hundred  miles  from  Urara.  Both  roiifl 
are  splendidly  watered.  I  will  muster  the  cattle  at  both  places,  and  de- 
liver the  number  stated.  After  the  delivery  is  completed,  the  right  of 
brand  to  become  the  property  of  the  purchaser.  The  time  for  mustering 
to  be  three  months  if  required.  There  are  about  sixteen  stock  horses, 
and  some  bush  mares,  there  is  a  pole  dray,  three  working  bullocks,  some 
stores,  &C.,  Ac.,  all  of  which,  together  with  all  the  stationa,  to  be  given  in 
for  the  sum  of  ten  thousand  pounds.  There  are  huts  and  a  dwelling. 
The  terms  to  be  one-third  cash,  reaidne  at  one  and  two  years,  in  equal 
amounts,  with  eight  per  cent,  added  to  the  bills,  all  secured  by  a  regolsr 
mortgage  on  the  stock  and  stations.  The  brands  are  Go  N  ramp  of  some 
attle  55,  some  cattle  tiff  ramp  and  shoulders  of  some  cattle,  52  some 
cattle,  55  some  cattle.  The  herd  will  be  found  to  be  half  male^  hslf 
female,  about  150  speyed  cows.  I  have  shot  aU  the  bulls  excepting  one; 
should  there  be  any  deficiency  in  the  number  of  1,500  deliverod,  I  will, 
from  £10,000  the  amount  of  purchase  money,  aUow  at  and  after  the  rate 
of  £8  per  head  to  all  short  delivered. 

I  remain,  dear  Sir, 

Yours,  ftCfte, 

Qeorge'MKL 

This  offer  to  be  binding  for  three  months  firom  ihiB  day.-— G.  T. 

Copy  of  original. 

BdMrtFwibn, 

«  Memorandum  of  agreement  made  and  entered  into  this  eighteenth 
day  of  April,  1868,  between  BobeH  JSMtss,  acting  for  and  on  behalf  of 
Oeorge  TaXboty  Esq.,  of  Sydney,  hereinafter  designated  vendor  of  the  one 
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part»  and  BO&0H  Napi&r^  Eaq^  of  Bydn^,  aoting  for  and  on  behalf  A>  1863. 

Owmitfi^Jkani,  Esq.,  of  Lanyon,  Qneanbeyan,  hereinafter  designated  Tendee   — — 

of  the  other  part  Vendor  agrees  to  sell,  and  vendee  consents  to  bny,  all  TxiiBOTT 
those  bloeks  of  oonntry  stations  or  runs  known  as  ^  Urara"  and  **  Jerri-  Oui^inKOHAM. 
gobilly,"  both  situated  in  the  Mnmunbidgee  district,  and  which  are  sold 
and  bonght  as  described  in  a  letter  signed  by  vendor,  and  dated  21st 
Febmary,  1868,  copy  of  which  is  annexed,  anthorising  the  sale  of  these 
mns,  and  which,  on  behalf  of  vendor  and  vendee,  is  to  be  considered  (not- 
withstanding anything  to  the  contrary  as  herein  stated)  the  manner  and 
way  in  which  the  propertiee  are  to  be  sold  and  bought..  Now  the  said 
letter  sets  forth  that  the  mns  as  therein  named  are  as  spedfled,  and  the 
cattle  and  all  belonging  thereto  are  as  described,  and  that  in  consideration 
of  the  dansee  and  conditions  therein  contained  vendor  does  so  agree  to 
sell,  and  vendee  consents  to  bny  the  same  for  the  snm  of  ten  thousand 
pounds,  which  is  to  be  paid  in  the  following  way,  say— one  thousand 
pounds  cash  on  signing  of  this  agreement ;  two  thousand  three  hundred 
and  thirty-three  pounds  six  shillings  and  eightpenceon  order  for  delivery 
being  given,  and  the  remaining  two-thirds  by  bills  at  one  and  two  years 
date  in  equal  amounts,  with  eight  per  cent  interest  added  thereto,  all 
secured  by  a  regular  mortgage  on  the  stock  and  stations,  such  bills  to  be 
dated  from  date  of  purchase,  which  bills  together  with  the  mortgage  deed 
are  to  be  held  by  the  within-named  agents  until  delivery  is  complete, 
when  the  same  are  to  be  handed  over  to  vendor.  And  we,  to  ratify  this 
sale,  have,  as  agents,  hereunto  attached  our  signatures,  and  to  the  letter 
annexed,  acknowledging  that  the  same  is  a  true  and  correct  copy,  and 
that  this  is  a  sale  of  the  property  now  sold.  The  proportion  of  rent  and 
assessment  to  be  paid  by  vendee  to  vendor  to  date  of  purchase.  The  one 
thousand  pounds  cash  instalment,  as  herein  referred  to,  is  to  be  deposited 
in  the  Commercial  Banking  Company,  Sydney,  in  the  joint  names  of 
Bcbert  Forbe9  and  Bfibert  Napier,  until  such  time  as  the  said  Robert 
Forbes  hands  over  to  the  said  Bobert  Napier  the  order  for  delivery,  when 
this  sum  of  one  thousand  pounds  is  to  be  transferred  to  the  name  of 
Bobert  Forbes  only,  and  this,  together  with  two  thousand  three  hundred 
and  thirty-three  pounds  six  shiUings  and  eightpence,  is  to  be  paid  and 
past  to  the  credit  of  said  Bobert  Forbes,  on  behalf  of  said  George  Talbot. 
Ab  agent  for  George  Talbot,  Bobert  Forbes;  Bobert  Napier  as  agent  for 
Andrew  Ourminglum,  the  vendee  herein.    Witness,  T.  Ingcid. 

The  contract  was  dated  the  18th  day  of  April,  1863, 
and  the  purchaser  having  had  three  months  given  him 
to  inspect  the  stations,  and  to  satisfy  himself  generally 
as  to  whether  the  purchase  should  be  binding  on  him  or 
not,  sent  his  son  within  that  time  to  the  station  of  Urara, 
and  appeared  to  be  satisfied. 

There  is  no  dispute  as  to  the  Jerrygobilly  station ;  the 
only  dispute  is  as  to  the  Umra  station,  which  is  alleged 
to  contain  only  half  the  quantity  of  land  which  the 
defendant  supposed  it  to  contain,  and  which^  as  he  says, 
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1868.        he  was  led  by  the  plaintiff  to  sappoee  it  to  oontain ;  and 
Talbott      he  asks  for  compensation  in  respect  of  the  deficiency  in 
^     ^'  the  quantity.    He  says  he  was  led  to  suppose  that  he 

was  to  have  about  96  square  miles,  because  the  descrip- 
tion of  the  extent,  contained  in  the  letter,  is  ^  12|  miles 
long  by  8  and  7^/'  which  he  construes  to  mean  a  foor- 
sided  figure,  having  a  base  of  12}  miles,  and  having  one 
of  its  sides  8  miles,  and  the  other  7}  miles,  with  right 
angles  at  its  base,  so  that  by  joining  the  other  eztiemi- 
ties  of  the  lines  by  a  line  of  about  12}  or  13  miles  an 
area  would  be  included  of  about  96  square  miles,  and  in 
support  of  this  he  says  that  the  assessment  and  rent  of 
£120  stated  in  the  letter  points  out  a  run  containing  96 
square  miles,  rather  than  a  run  of  38  or  40  square  miles, 
which  is  the  actual  area  of  it  He  says  that  if  this  were 
not  an  actual  fraudulent  representation,  yet  that  he  was 
deceived  by  it,  and  that  being  induced  to  make  the  con- 
tract by  such  representation  of  the  plaintiff,  he  ought  to 
have  compensation  for  the  deficiency  in  the  extent  of  the 
run. 

Sir  W.  Manningy  Q.  C,  and  MUford  for  the  plain- 
tiff. The  defendant,  to  entitle  himself  to  compensation, 
should  shew  that  the  misrepresentation  was  such  as  to 
enable  him  to  rescind  the  contract  if  he  pleased.  The 
three  lines  mentioned  in  the  contract  would,  pnmdfaeu, 
shew  that  the  figure  of  the  run  was  that  of  a  triangle, 
not  a  parallelogram.  There  was  also  a  reference  to  the 
government  description  which  would  have  shewn  what 
the  area  of  the  run  actually  was.  The  run  was  all  fenced 
in,  and  before  the  contract  was  completed,  the  defendant's 
son  was  on  the  station  inspecting  the  cattle.  The  two 
stations  are  included  in  this  contract,  and  sold  for  a  lump 
sum,  so  that  it  is  now  impossible  to  compute  the  amount 
of  compensation.  The  defendant  has,  moreover,  entered 
into  possession,  and  has  sold  some  of  the  fat  cattle.  J^ 
on  Specific  Performance  (a),  Dyer  v.  Hargrave  (i), 
AUwood  V.  8maU  (o),  Trower  v.  Newton  (d),  Lisney  v. 
Sdby  (e),  Jennings  v.  Broughton{f), 

(a)  pe.  193-8, 200,  249.    (b)  10  Vee.  505.       (o)  6  OL  ft  F.  447. 
(d)  S  Mer.  704.  («)  2  Ld.  Baymmd.  (/)  6  Deg.  M.  &  G.  126. 
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The  AUamey-Oenerat  and  Gordon  for  the  defendant.  186^- 
The  goyemment  desoription  would  not  discloBe  the  area  Talbott 
of  the  run  without  a  sunrey.  The  words  **12  by  7J  ounninqham. 
and  8/'  refer  to  length  by  breadth,  and  would  give  a 
parallelogram,  the  extreme  length  of  which  was  12  miles 
and  the  breadth  7^  and  8  miles  respeotiyely.  The  assess- 
ment mentioned  in  the  contract  would  be  that  of  a  run 
such  as  we  understood  this  to  be.  It  turns  out  now  that 
only  half  the  amount  mentioned  in  the  amount  actually 
payable  on  the  run.  The  station  is  very  large,  and  partly 
swamp  and  wood,  so  that  it  would  be  impossible  for  the 
defendant's  son  to  have  ascertained  the  extent  and  Area 
by  riding  a  few  times  after  the  cattle.  We  were  put  off  . 
enquiry  by  the  statement  that  the  Gtovemment  descrip- 
tion would  shew  a  run  of  12  miles  by  7}  and  8.  The 
defendant's  entering  into  possession  will  not  interfere 
with  his  claim  to  compensation.  To  make  an  entry  a 
waiver,  the  intention  to  waive  must  be  shewn ;  but  here 
we  entered  under  protest.  The  construction  which  the 
defendant  put  upon  the  words  of  the  contract,  was  such 
as  any  man  of  ordinary  intelligence  would  put  on  them. 
A  knowledge  of  the  inaccuracy  of  the  representation 
must  be  distinctly  shewn,  not  merely  surmised.  In  the 
case  of  AUwood  v.  Small  (a),  a  committee  had  been  sent 
to  verify  the  description.  Sugden^s  Y.  &  P.  (b),  Fry  on 
Specific  Performance  (e),  HiU  v.  Buckley  (d),  Oockroft 
V.  Roebuck  (e),  KnatchbuU  v.  Oruber  (/),  Martin  v. 
Cotter  {g)y  Wall  v.  SMbs  (A),  Ldo/nd  v.  lUingworfh  (e), 
Swaimland  v.  Bierdey  (k),  King  v.  Wilson  (Z). 

Sir  W.  Mamiingy  Q.  C.,  in  reply.  The  assessment  is 
calculated  according  to  the  grazing  capabilities  of  the 
run,  not  according  to  its  area.  The  reason  why  the 
words  ^12  miles  by  7}  and  8"  were  introduced,  was 
that  the  plaintiff  paid  for  so  many  miles  of  fencing,  when 
having  the  whole  run  fenced  in.    In  point  of  fiact  the 

(a)  Infta.  (b)  Vb.  269,  286-&  (o)  Pb.  198,  5-6,  202. 

(d)  17  Yes.  401.  (e)  I  Yes.  221. 
D  1  Madd.  170;  a  0.,  3  Mer.  124, 130. 

0  8  J.  ft  L.  49S,  p.  507.  (h)  1  Madd.  80. 

2  Deg.  F.  &  J.  248.  (ft)  30  L.  J.  Gb.  652. 
(0  6  Beay. 
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1668. 
Talbott 

V. 

OUKNINGHAH. 


March  80. 


measQrement  is  trne,  and  the  defendant  has  no  justifi- 
cation for  oonstraing  the  words  as  he  did.  He  has  availed 
himself  of  the  means  of  correcting  any  impression  he 
may  have  formed,  by  visiting  the  station  itself. 

The  Pbimabt  Judge  haying  recited  the  facts  of  the 
case  as  above  stated,  proceeded : — 

If  there  had  been  nothing  in  the  contract  or  letter  to 
affect  the  constrnction  of  the  words  12^  by  8  and  7|,  I 
should  have  been  disposed  to  consider  them  to  indicate  a 
triangle  having  the  base  of  12^^,  with  the  two  sides,  one 
of  8  and  the  other  of  7^  miles,  rather  than  a  quadri- 
lateral figure,  and  the  shape  of  ihe  run  if  not  an  exact 
triangle  of  this  description  approaches  nearly  to  it  The 
difficulty  I  have  felt  arises  principally  from  the  amount 
stated  in  the  letter  to  be  payable  for  rent  and  assessment, 
and  although  the  assessment  is  not  fixed  by  law  accord- 
ing to  the  extent  of  a  run,  but  according  to  its  grazing 
capabilities,  I  think  the  defendant  may  have  well  sap- 
posed  that  the  run  would  comprise  a  much  larger  area 
than  thirty-eight  or  forty  square  miles.  I  think,  more- 
over, that  the  plaintiff,  before  he  offered  the  run  for  sale, 
was  bound  to  know  what  the  assessment  and  rent  were  if 
he  chose  to  state  them,  and  then  to  state  them  correctly, 
and  if  the  defendant  were  by  this  statement  led  to  believe 
the  run  to  be  a  four-sided  figure,  and  therefore  to  contain 
a  much  greater  extent  of  country  than  it  does,  the  &nlt 
would  lie  with  the  plaintiff,  and  the  defendant  would  be 
entitled  to  have  the  contract  specifically  performed,  with 
compensation. 

There  are  other  circumstances,  however,  which  ma- 
terially alter  this  view  of  the  case.  The  letter  of  the 
21st  day  of  February,  1863,  on  which  the  contract  is 
founded,  refers  to  the  Government  description  as  that  by 
which  the  sale  is  to  be  made,  but  at  the  same  time  states 
that  such  description  is  the  same  as  that  set  out  in  the 
letter.  Now,  supposing  the  defendant  to  have  had 
doubts  in  his  mind  as  to  whether  the  ''  12^^  miles  long 
by  8  and  7^ "  meant  a  four  or  a  three-sided  figure  (and 
that  is  taking  it  most  favourably  for  hhn,  for  he  could 
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not  have  been  certain  that  a  four-sided  figure  was  in-  1868. 
tended,  or  if  so,  that  the  aogles  at  the  base  were  right  talbott 
angles),  it  was  his  duty  to  have  referred  to  the  Govern-  ^  ▼• 
ment  description,  and  if  that  did  not  satisfy  him,  to  the 
Government  plans  or  other  documents  which  might  have 
cleared  up  such  doubts.  Again,  the  defendant  had 
three  months  allowed  for  the  inspection  of  the  run,  and 
he  did  inspect  it  by  his  agent.  The  run  was  aU  fenced 
in,  and  altibiough  a  person  by  merely  riding  over  a  run 
cannot  ascertain  its  extent  to  within  a  few  square  miles, 
yet  he  can  ascertain  whether  it  approaches  more  nearly 
to  ninety-six  square  miles  than  thirty-eight  or  forty.  At 
all  events  the  defendant's  agent  had  an  opportunity,  if 
he  chose  to  avail  himself  of  it,  to  ascertain  the  extent, 
but  he  did  not.  It  is  also  worthy  of  observation  that  the 
angle  made  by  the  fences  at  the  north  of  the  run  is  so 
acute  that  it  is  difficult  to  conceive  a  run  having  four 
sides  with  an  angle  of  that  acuteness.  I  think,  therefore, 
that  the  defendant  has  not  used  the  means  in  his  power 
to  clear  up  the  doubt  engendered  by  the  description  of 
the  plaintift  Under  these  circumstances  the  defendant 
could  not,  upon  bill  filed  by  him,  have  successfully 
asked  the  Court  to  decree  a  specific  performance  with 
compensation. 

This  leads  me  to  consider  the  subsequent  circum- 
stances of  the  case.  After  the  contract  was  entered  into, 
disputes  arose  as  to  the  extent  of  the  run,  but  the  con- 
tract on  the  plaintifTs  part  was  nevertheless  completed. 
The  defendant  took  possession  of  the  run  and  cattle,  and 
gave  a  receipt  to  the  plaintiff's  agent,  as  he  expresses  it 
in  the  receipt  itself,  ^  under  protest,"  by  which  I  under- 
stand him  to  mean  that  he  intended  to  insist  on  his 
right,  whatever  it  might  be,  to  compensation  or  damages 
in  respect  of  the  deficiency  of  extent  of  the  run.  He  did 
not  attempt  to  rescind  the  contract^  but,  on  the  contrary, 
took  possession  of  the  subject  of  it^  insisting  on  his  legal 
rights.  Now,  I  have  before  stated  that  he  could  not 
have  filed  a  bill  against  the  plaintiff  for  specific  per- 
formance with  compensation — what  right  then  has  he,  as 
a  defendant  in  this  suit — a  suit  nominally  for  specific 


1^  SCPEEME  CODBT  BEPOBTS. 

^:  _  performance  of  the  agreement,  but  not  in  fact  one  for 

Talbott     that  purpose,  because,  as  I  understand  it,  a  suit  for 

Ouhm^qham.  specific  performance  supposes  that  the  contract  is  open 
on  both  sidea  In  the  present  case,  the«plaintiff  has 
done  all  that  he  could  or  was  bound  to  do,  and  asks  that 
the  defendant  may  be  compelled  to  do  what  he  has  en- 
gaged to  do.  He  has  parted  with  his  cattle  and  hones, 
many  of  which  have  been  sold  by  the  defendant,  and  the 
defendant  had  occupied  the  run.  Under  these  oircnm- 
stances,  the  plaintiff  is  clearly  entitled  to  compel  the  de- 
fendant to  peform  his  part  of  the  contract ;  and  as  the 
defendant  could  not  claim  compensation  as  a  plaintiff, 
and  as  he  in  this  suit  claims  that  right,  as  if  he  had  filed 
a  bill,  a  right  to  which  he  is  not  entitled,  from  his  want 
of  vigilance,  the  decree  must  be  as  prayed  by  the  bill 
I  do  not,  howeyer,  think  that  the  plaintiff  is  entitled  to 
costs,  as  the  original  difficulty  arose  from  his  misdes- 
cription.   Each  party  will  bear  his  own  costs. 

I  may  add  that  if  the  defendant  had  sought  to  rescind 
the  contract  when  he  first  discovered  the  deficiency  in 
the  run,  instead  of  carrying  it  out^  I  should  not  ha?e 
made  a  decree  for  specific  performance. 


April  12.  Ritchie  agaimt  Fbioe. 

Trasteegof  T^  ^^  ^^^^^  &  ^ale  of  certain  land  had  been  ordered, 
will  take  legal  1  by  a  decree  of  the  Court,  to  pay  the  debts  of  the 
implication,  testator,  and  the  costs  of  the  suit  A  sale  had  been 
^teto  ne^  effected,  and  the  purchaser  having  objected  to  the  title 
eary  for  the  on  one  point,  it  was  arranged  that  he  should  move  the 
Se^dStfe°8?m^  Court  to  declare  the  title  bad,  and  to  discharge  the  pu^ 
posedonthem.  chaser  from  his  contract^  thus  dispensing  with  a  refeience 
Snc^^the're  ^  ^"^^  ^^ ^^ter  for  him  to  report  on  the  title.  The  Conrt 
being  a  gift  of  assented  to  this  arrangement,  as  there  was  only  one  ob- 
£e  powwi**^  jection  made,  viz.,  that  a  devisee  of  part  of  the  property 
henefldally      is  not  a  party  to  the  suit. 

i^S^to"*  The  testator,  John  BUchie,  made  his  will  in  1860,  and 
F'^^rV^*     thereby  appointed  Charles  Priee  and    Thomas   Foujier 
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executors  and  trusteee  of  Us  wilL    He  gave  to  Oharles        1863. 
Price  and  EtteUy  his  wife,  a  piece  of  land,  containing      talbott 
150  actes,  to  hold  to  them  for  their  respective  lives,  and  ^* 

after  their  deaths  he  gave  the  same  to  all  and  every  the 
child  and  children  of  his  said  daughter,  EUm  Prtee,  to 
hold,  to  them,  their  heirs  and  assigns,  on  the  youngest  of 
the  said  children  attaining  the  age  of  twenty-one  years, 
and  the  rents  and  profits  of  the  said  piece  of  land  in  the 
meantime  to  be  received  and  taken  by  his  said  executors, 
and  to  be  applied  by  them  for  the  benefit  of  the  said 
children,  and  if  any  or  either  of  the  children  of  his  said 
daughter  should  die  under  the  age  of  twenty-one  years 
unmarried  and  without  lawful  issue,  then  he  gave  the 
share  or  shares  of  him,  her,  or  them  so  dying  unto  the 
survivors  or  survivor  of  them  in  equal  shares  their  heirs 
and  assigns  for  ever. 

The  testator  then  gave  a  piece  of  land,  containing  110 
acres,  describing  it,  and  he  directed  that  it  should  be 
divided  into  three  equal  portions  (describing  how),  and 
the  first  of  the  divisions  he  gave  to  his  son,  George 
Bikihiey  to  hold,  to  him  and  his  heirs  for  ever.  He  then 
disposed  of  the  other  two  divisions  to  his  daughters  Jane 
and  her  heirs,  and  Elieabeth  and  her  heirs,  and  he  di^ 
rected  that  the  said  three  several  devises  should  become 
vested  in  the  three  devisees  at  their  respective  ages  of 
twenty-one  years,  and  that  the  rents  and  profits  of  their 
respective  shares  should  be  applied  for  their  respective 
use  and  benefit,  during  their  respective  minorities  (not 
saying  by  whom) ;  and  the  testator  directed  that  if  any  or 
either  of  his  last-named  children  should  die  before  attain- 
ing their  respective  ages  of  twenty-one  years  unmarried 
and  without  lawful  issue,  then  he  gave  the  share  or 
shares  of  him,  her,  or  them  to  the  survivors  or  survivor 
of  them  in  equal  shares,  and  to  their  heirs  and  assigns 
for  ever ;  and  the  testator  gave  to  his  trustees  and  exe- 
cutors a  certain  dwelling-house  and  land,  and  his  furni- 
ture upon  trust,  to  allow  his  wife,'  OcUherine  Bitchier  to 
receive  the  rents  and  profits  thereof  for  her  own  use 
during  her  widowhood ;  and  after  the  death  or  marriage 
of   his  wife  he   gave  the  same  unto  his  son,  Oearge 
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1863.  Bitehie,  to  hold,  to  him,  and  his  heirs  for  ever,  on 
BiTCHiB  attaining  twenty-one  years  of  age.  And  he  gave  the 
^^^  residue  of  his  real  estate  to  his  son,  Chorge  Bikihi^ 
to  hold,  to  him,  and  his  heirs  for  ever,  on  attaining  the 
age  of  twenty-one  years,  and  the  testator  directed  that 
with  respect  to  both  of  the  last-named  devises  to  his  son 
GeorgSf  the  rents  and  profits  of  the  same  should  be  re- 
ceived and  taken  by  his  executors,  and  paid  and  applied 
for  his  use  and  benefit  during  his  minority,  and  if  his 
said  son  should  die  under  age  without  leaving  lawful 
issue,  the  testator  directed  that  the  said  property  was  to 
be  divided  between  his  surviving  sisters,  and  the  children 
of  such  of  them  as  might  be  deceased,  who  were  to  take 
their  deceased  parent's  share  on  attaining  the  age  of 
twenty-one  years,  and  the  testator  directed  that  his  tros- 
tees  and  executors  should  have  the  power  of  appointing 
any  one  or  two  persons  as  executors  and  trustees  of  his 
will,  to  carry  the  same  and  the  trusts  thereof  into  effect, 
who  were  to  act  as  such  trustees  and  executors  as  if  ap- 
pointed by  himself  the  testator. 

At  the  time  of  the  death  of  the  testator,  all  his  children 
were  under  age.  The  devisee,  George  Bitchie,  was  sUll 
under  age,  and  not  a  party  to  the  suit« 

Broadhuretf  Q.  C,  for  the  purchaser.  The  decree  is 
bad,  as  having  been  made  in  the  absence  of  one  of  the 
parties  whose  interests  were  to  be  bound  by  it.  The  legal 
estate  was  not  in  the  trustees  of  the  will,  and  therefore 
they  could  not  represent  Oeorge  Bikhie.  The  devise 
was  direct  to  him,  and  therefore  there  cannot  be  any 
estate  in  the  trustees.  There  cannot  be  an  implied 
estate  where  there  is  an  express  one.  The  words  ''to 
vest  at  21,"  refer  only  to  the  vesting  in  possession.  The 
clause  as  to  maintenance  is  only  a  power,  and  cannot 
confer  any  estate  contrary  to  the  express  devise ;  Wood 
Y.  Wight  {a). 

Milford  for  the  pUintiffs,  the  vendors.  Where  there 
are  active  trusts  to  be  performed  by  trustees  requiring 
the  legal  estate,  there  the  legal  estate  will  be  held  to  be 

(a)  4  M.  ft  a  470. 
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in  the  trustees,  although  there  is  an  express  devise  to        ^^^* 
a  person  beneficially  interested.     The  appointment  of      Ritchie 
the  trustees  shows  that  they  were   to  perform  the       Price. 
duties  required  by  the  provisions  of  the  will.  Ritchiea' 
•estate  does  not  vest  until  21,  and  during  his  minority, 
the  rents  and  profits  are  to  be  applied  to  the  main- 
tenance of  the  infant.     The  application  of  the  rents 
implies  a  right  to  receive,  which  is  an  active  duty, 
requiring  the  legal  estate.     There  is  ilo  express  devise 
to  the  infant  until  he  attains  the  age  of  21.     If  the 
trustees  have  the  legal  estate  during  the  minority  of 
(r.  Ritchie,  they  represent  his  estate  sufficiently  for  the 
purposes  of  this  suit.     [By  the  Cowrt.     There  is  a  par- 
tition to  be  made,  and  the  trustees  must  have  full 
power  to  effect  this] .     To  do  this  they  must  have  the 
legal  estate.     In  the  trusts  of  SougNsVfiXi  (a),  Plenty 
V.  Weal  (fc),  Anthony  v.  Rees  (c),  Trent  v.  Manning  (d), 
Oatea  v.  Cooke  (e),  Doe  dem   Woodhouae  (/),  Greatrex 
V.  Homfrey  (g),   VilUers  v.    Villiers   (fe),    Gillard  v. 
Oillard  (t),  GUbsony.  Lord  Montford  [k),  2  Jarman  on 
Wills  (Z),  Lewin  on  Trusts  (m). 

Gordon  for  the  trustees.  This  is  a  suit  for  adminis- 
tration, and  the  residuary  devisees  are  plaintiffs,  and 
can  obtain  a  decree  in  the  absence  of  their  co-residuary 
devisees.  17  Vic,  No.  7,  sect.  32,  Lewin  on  Trusts 
(n),  Tudor* 8  Leading  Cases  in  Conveyancing  (o).  Re 
Turner  {p), 

Broadhurat,  Q.C.,  in  reply.  Where  there  is  an  ex- 
press devise  to  the  person  beneficially  interested,  a 
superadded  authority  to  receive  the  rents  cannot  pass 
the  legal  estate.  In  none  of  the  cases  cited  was  there 
Any  express  devise. 

(a)  4  De  G.  ft  8.  371.  (6)  6  G.  B.  201. 

(c)  «  C.  &  J.  75.  (d)  10  Ves.  494.     . 

(e)  3  Bnrr.  1684,  (/)  4  Term.  R.  S9. 

{g)  6  A.  &  £.  209.  {h)  2  Atk.  72. 

(t)  5  B.  &  A.  786.  (k)  1  Vez  485. 

(/)  !».  242,  250.  (m)  p.  260. 

(n)  p.  260.  (0)  287-8-9. 
(/))  2  Deg.  F.  &  J.  52. 

B— 3 
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^863.  The  Primary  Judgk  havings  recited  the  facta  of  the 

Ritchie       case  as  above,  continued : — 

Prick.  ^^^  question  for  consideration  is  whether  the  legal 

April  15.  estate  in  the  property  given  to  George  i2i^/iieisinhim 
or  in  the  trustees  of  the  will,  for  if  he  take  the  legal 
estate  he  ought  to  be  a  party,  and  without  his  being 
before  the  Court  his  interest  would  not  be  bound  hj 
the  decree,  and  the  title  would  be  bad ;  but  if  he  take 
only  an  equitable  estate,  and  the  legal  estate  is  vested 
in  the  trustees,  they  represent  him,  and  his  interest 
being  bound  by  the  deci*ee,  the  title  is  good. 

As  to  the  first  devise  there  is  clearly  some  of  the 
interest  of  the  fee  undiBposed  of.  Suppose  Charht 
and  Ellen  Price  were  to  die,  leaving  children  under 
twenty -one,  what  is  to  become  of  the  estate  till  all  the 
youngest  attains  twenty-one,  if  not  in  the  trustees  and 
executors — and  so  supposing  all  the  children  should 
die  under  twenty-one,  and  unmarried,  what  is  then  ta 
become  of  the  estate  f  It  would  result  to  the  heir  at 
law.  The  rents  and  profits,  after  the  death  of  Charles 
and  Ellen  Price,  are  to  be  taken  by  the  executors;  to 
do  this  they  must  have  an  estate.  However,  it  is  not 
with  this  devise  I  have  especially  to  deal. 

It  is  quite  clear  that  an  estate  may  by  implication 
be  given  by  a  will  to  trustees,  though  there  be  no 
actual  words  of  gift,  if  it  be  necessary  that  the  trustee* 
should  have  an  estate  in  order  to  perform  the  duties 
imposed  on  them. 

It  also  appears  from  the  case  of  Anthony  v.  JJee*  («), 
and  other  cases,  that  the  circumstance  of  there  being* 
a  gift  of  the  estate  to  the  person  intended  to  be  bene- 
ficially interested,  is  not  sufiicient  to  prevent  this  im- 
plication arising.  A  devise  of  a  legal  estate  may  be 
implied,  though  the  equitable  estate  may  be  given  to 
another  person.  Every  case  must  depend  on  the 
wording  of  the  will  as  indicating  the  intention  of  the 
testator.  If  we  gather  from  the  will  that  the  testator 
must  have  intended  the  trustees  to  have  the  legal 
estate,  the  Court  will  suppose  that  he  gave  it  to  theuu 
(a)  2  C.  &  J.  75. 
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I  do  not   conceive   that   the   appointment   of  the        ^^^- 
trustees  in  the  commencement  of  the  will  would  by  it-      Ritchie 
self  have  the  effect  of  vesting  the  whole  of  the  testa-       PmoK, 
tor^s   property  in  them^  but  we  must  look  at  each 
separate  devise  to  see  whether  it  g^ives  them  the  legal 
estate  in  that  specific  devise — i.e.,  whetHer,  in  order 
to  effectuate  the  testator^s  intention^  we  must  suppose 
the  trustees  to  take  the  legal  estate. 

Now,  with  regard  to  the  devise  of  the  110  acres.  It 
is  to  be  divided  into  three  equal  parts^  in  the  way  pointed 
out  by  the  testator^  so  that  so  far  as  the  division  itself  is 
concerned  there  would  be  no  necessity  to  call  in  the  as- 
sistance of  the  trustees^  and  if  so  no  conveyance  would 
be  necessary ;  for,  although  the  testator  says  the  land  is 
to  be  divided,  he  himself  divides  it,  and  each  devisee 
takes  his  share  without  the  intervention  of  anybody. 
The  testator  has,  however,  directed  that  the  devises 
should  not  vest  till  the  devisees  respectively  attain  the 
Age  of  twenty-one  years,  and  that  in  the  meantime  the 
rents  should  be  applied  for  the  benefit  of  these  devisees 
respectively.  Now  there  being  no  vested  estate,  and  no 
person  appointed  to  receive  the  rents  and  apply  them  as 
directed,  it  is  to  be  inferred  that  the  testator  intended 
the  trustees  to  do  so,  and  in  order  that  they  may  do  so, 
the  legal  estate  must  be  held  to  be  in  them — ^mere  power 
to  receive  the  rents  would  not  enable  them  to  distrain, 
or  otherwise  to  act  as  the  owner  of  the  estate. 

The  next  devise  is  of  the  dwelling-house  to  the  wife 
for  her  life,  with  remainder  to  George  Ritchie  if  he 
should  attain  twenty-one  years  of  age,  with  a  direction 
that  the  r^ts  should  be  received  by  the  executors  and 
applied  by  them  for  his  benefit.  The  same  observation 
applies  here  as  in  the  former  case — the  executors,  in 
order  to  perform  this  trust,  should  have  the  legal  estate. 
The  same  observation  applies  to  the  residuary  devise.  It 
was  argued  that  the  circumstance  of  an  express  estate^ 
being  given  to  the  trustees  in  the  devise  of  the  house  and 
land  to  the  widow  for  life,  shows  that  the  trustees  werc^ 
not  to  take  any  estate  in  the  other  devises,  and  that  th(' 
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1863.         mention  in  some  of  the  devises  that  the  executors  are 
RiTCHiK      to  take  the  rents  and  apply  them^  shows  that  they 
Price.        were  not  the  persons  intended  to  take  them  when  not 
expressly  mentioned. 

No  doubt  these  circumstances  tend  to  the  construc- 
tion contended  f  or^  but  it  appears  to  me  that  taking  the 
whole  of  this  irregfularly  drawn  will  they  are  not  suffi- 
cient to  control  the  construction  I  have  considered  as 
pointing  to  a  legal  estate  being  vested  in  the  trustees. 
Since  the  Wills  Act,  1  Vic,  c.  26,  the  difficulty  which 
before  arose  in  cases  of  this  kind  as  to  the  amount  of 
the  interest  to  be  taken  by  the  trustees,  is  to  some  extent 
removed  by  the  30  and  31  sections  of  the  Act.  By  the 
31st  section  it  is  enacted  that  when  any  real  estate  is 
devised  to  a  trustee  without  any  express  limitation  of 
the  estate  to  be  taken  by  such  trustee,  and  the  benefi- 
cial interest  in  it  shall  not  be  given  to  any  person  for 
life,  or  being  given  to  any  person  for  life,  the  purposes 
of  the  trust  may  continue  beyond  the  life  of  such  pe^ 
son,  such  devise  shall  be  construed  to  vest  in  such 
trustee  the  fee  and  not  an  estate  determinable  when 
the  purposes  of  the  trust  are  satisfied. 

Now,  as  this  clause  of  the  Act  is  not  confined  by 
words  to  estates  expressly  given  to  trustees,  I  conceive 
it  must  apply  to  estates  impliedly  given  to  them,  for  in 
either  case  they  are  given  by  the  will .  Once  admit  that 
some  estate  is  vested  in  a  trustee  by  virtue  of  the  will 
then  the  30th  and  31  st  clauses  apply.  In  the  present 
case,  the  purposes  of  the  trust  relating  to  the  share  of 
George  Ritchie  in  the  110  acres  may  extend  beyond  his 
life,  as  if  he  were  to  die  under  twenty-one  years  of  age 
the  rents  would  have  to  be  received  during  the  lives  of 
the  survivors  being  under  age,  and  the  beneficial  interest 
he  takes  exceeds  a  life  estate,  so  that  this  clause  of  the 
Act  applies,  and  the  legal  estate  in  fee  is  vested  in  the 
trustees.  Besides,  the  estate  given  to  him  in  all  the  de- 
vises in  which  he  takes  an  estate  is  not  a  life  estate,  but 
a  fee  to  vest  in  him  on  a  contingency,  and  in  the  devise 
of  the  dwelling-house  and  the  residue,  the  estate,  in  the 
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case  of  his  dying  under  twenty-one  and  unmarried,  is  to        18(^^' 
be  divided  without  the  testator  saying  by  whom,  and  yet      Ritchib 
the  trustees  are  trustees  of  the  will,  and  have  a  power        Prioe. 
given  them  to  appoint  new  trustees  to  carry  the  same 
into  execution,  and  to  act  as  the  original  executors  and 
trustees.     It  may  be  observed  too,  that  the  executors 
and  trustees  are  directed  to  sell  the  furniture  after  the 
widow^s  death,  and  they  are  trustees  of  both  real  and 
personal  estate.     As  this  is  the  only  objection  taken 
to  the  title,  I  think  it  must  be  overruled,  each  party 
paying  his  own  costs. 


Whtte  against  Browne.  March  15. 

THIS  was  an  application  to  set  aside  an  attachment  Motion  to  aet 
which  had  issued  against  Browne  for  not  having  •»W«»J*»<**^- , 
_  •i/wT-  moiit  obtoined 

putin  his  answer,  on  the  ground  that  m  the  affidavit  on  ^  paru  on  an 

which  the  attachment  was  founded  the  name  of  a  month  j'JS^JliJ.**" 
had  been  erased,  and  that  of  another  substituted  with-  miMed,  as  affi- 
out  having  been  initialed  by  the  Commissioner,  before  the  file!^   ^^ 
whom  the  affidavit  had  been  taken. 

Oordon  for  the  defendant.  The  attachment  was  ob- 
tained 60?  jpar^  upon  what  is  now  shewn  to  be  not  an 
affidavit  at  all.  Where  the  proceedings  are  against  the 
liberty  of  the  subject,  the  Court  will  require  the  utmost 
regularity.  The  Court  would  dissolve  an  ex  parte  in- 
junction, on  the  ground  that  a  material  fact  had  been 
withheld  without  considering  the  merits  of  the  case ; 
JSlsie  V.  Adams  (a). 

Butler  for  the  plainti£P.  The  application  should  have 
been  to  take  the  affidavit  off  the  file  for  irregularity  ; 
but  as  they  have  not  done  so,  and  the  affidavit  is  still  on 
the  file,  it  is  in  the  discretion  of  the  Court  to  act  upon  it. 
If  an  injunction  has  been  obtained  on  an  irregular  affi- 
davit, it  is  a  contempt  not  to  obey  it;  the  affidavit  can  be 
amended ;  Petersdofs  Practise  of  Common  and  Statute 
Law  (6),  Re  Jane  Denton  (c),  R  v.  Gordon  (d). 

(a)  32  L.  J.  Ch.  616.  (6)  p.  246. 

(c)  28  L.  J.  C.  P.  255.  (d)  25 L.  J.  Mag.  Ca.,  p.  19. 


22  SUPREME  COURT  REPORTS.  • 

^^^'  Gordon  in  reply. 

HYTB  rpj^^  Primary  Judgb,  having  consulted  with  the  other 

Browne.      Judges,  held  that  the  motion  should  have  been  to  take 
the  affidavit  off  the  file,  and  that  if  such  a  motion  had 
been  made,  leave  would  have  been  given  to  amend. 
Motion  dismissed  without  costs. 


March  21,  22.  Wbntworth  against  GcRNBB  (a). 

W.  M  and  T   HPS^S  was  an  appeal  from  the  judgment  of  his  Honor 

being  trnsteet     -*-      the  Primary  Judge,  dismissing  the  bill. 

W.  and^M.'left      ^^^  ^*^^  ^'  *^®  C9J^y  and  the  judgment  of  the  Court 

the  oolo^,  and  below,  are  reported  supra^  Vol.  11.  {&). 

by  power  of  The  Attorney  General  and  Gordon  for  the  appellants. 

for  them;    *^   Th®  Statute  of  Limitations  could  only  begin  to  run  ' 

"^°*^  ^^"8"  against  Milaon  from  1 859,  and  did  not  run  at  all  against 

estate  was  re-     Wentivorth,  as  he  was  abroad.     The  cases  cited  in  the  | 

M«BW8**&   T    J^^P^®^*  ^*  **^®  Primary  Judge,  are  thoseof  agents  who  ! 

and  R.,  the       are  not  connected  with  the  trustee.     Here,  one  of  the 

estotMT.  befaig  trustees  was  a  partner  in  the  firm  of  the  agents;  and  the 

*^»?  ^''oiitee),     firm^  by  participating  in  the  breach  of  trust,  becomes 

on  cheques  of    liable.  The  Court  will  look  to  the  circumstances  of  each 

a**Hed  b**T     ^^®  ^  ®®®  ^^  there  is  not  in  it  something  beyond  mere 

with  cogni-    *   agency.  The  firm,  having  undertaken  to  hold  the  money 

m^^er  con.*"  ^^  ^^^  *™8*8  <>*  ^^^  ^*1>  contracted  a  duty  which  they 
trary  to  trosts.  were  bound  to  perform,  and  that  duty  was  within  the 
insolvent,  W.  scope  of  the  business  of  the  firm ;  Attorney  General  v. 
Seir^bilf  *^  ^^^P^^^^^  of  Leicester  (c),  !Pyler  v.  Tyler  (d),  Bodenr 
againHtG.  and  ham  v.  Hoskyns  {e),  Pannell  v.  Hurley  (/),  Wilson  v. 

LenA^JiJ*  ^^^  (9)^  ■^^*'*  ^-  -B^^^y  W^  Coomer  v  Bnmley  (i), 

this  snit  were  Suart  V.  Welsh  (k). 

not  liable  for  «              j 

the  breach  of  Sir    W,    Manning,    Q.C.,    Broadhurst,    Q.C.,    and           ^ 

thS^Sta^'to  of  ^'^V^^  for  respondents.     The  Statute  of  Limitations  : 

Limitations 

had  barred  any  claim  against  defendants  as  agents. 

(a)  Coram,  fall  Conrt.  {b)  p.  105.  | 

(c)  7  Beav.  179.  {d)  3  Beav.  560. 

{€)  2  De  O.  M.  a  G.  903.  (/)  2  Coll.  C.  C.  241. 

ig)  1  M.  ft  K.  120.  (A^  2  PhilL  354. 

(t)  5  De  G.  ft  S.  532.  {k)  4  M.  ft  C.  305. 
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applies  where  the  trusts  are  constructive.  There  was  no  1868. 
express  trust  in  this  case.  The  defendants  were  merely  Wbntwokth 
money  holders  or  bankers,  unaffected  by  any  trust  what-  guiwbr. 
•ever.  An  agent  employed  by  a  trustee  is  liable  only  as 
agent  to  his  principal,  and  only  becomes  a  constructive 
trustee  by  participating  in  a  fraud.  The  defendants  are 
not  shewn  to  have  obtained  any  benefit  by  these  tran- 
sactions. There  is  no  evidence  to  show  that  the  estate 
suffered  any  loss.  The  lands  would  remain  the  same 
value  whether  the  security  had  been  a  legal  or  an 
equitable  mortgage.  The  position  of  Tompson  as 
trustee  is  totally  distinct  from  his  position  as  partner 
of  the  firm  of  solicitors  as  much  as  if  there  had  been 
two  persons.  The  money  came  into  the  hands  of  the 
firm  only  as  a  matter  of  convenience,  that  the  creditors 
should  pay  the  money  from  time  to  time  to  the  solicitors 
of  the  estate,  there  to  remain  till  handed  over  to  the 
trust  fund.  Something  more  than  mere  breach  of 
tinist,  some  actual  fraud,  must  be  shown  to  make  the 
defendants  constructive  trustees.  [Milfordj  J,  The 
difference  between  a  fraud  and  a  mere  breach  of  trust 
is  shown  by  the  fact  that  you  can  have  an  indemnity 
against  a  contemplated  breach  of  trust,  but  not  against 
a  fraud.]  Leicin  on  Trusts  (a).  In  re  Scott  (6),  Petre 
V.  Petre  (c),  Davis  v.  Spalding  (d). 

Grordon  in  reply.  If  there  be  a  liability  in  the 
defendants,  we  are  entitled  to  an  enquiry  before  the 
master  whether  any  loss  has  accrued  to  the  estate. 
The  Statute  of  Limitations  of  the  3  and  4  Wm.  IV., 
c.  25,  does  not  apply  to  a  claim  like  this ;  and  Courts 
of  Equity  only  act  in  analogy  to  the  spirit  of  the  Acts 
of  James  and  Ann,  but  are  not  bound  by  them.  A 
knowledge  of  an  intended  breach  of  trust  would  create 
a  liability  in  the  defendants.  The  money  at  the  first 
should  have  been  paid  into  the  Bank  of  New  South 
Wales,  where  it  would  have  been  under  the  control  of 
the  trustees.     The  wrongful  inception  adds  much  to 

(a)  {M.  574-5,  146,  334.  (()  8  Jr.  Ch.  K.  316. 

(c)  1  Drew.  371,  302-3.  (d)  1  R.  and  M.  64. 
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i^^'      _  the  suspicion  resting  upon  the  subsequent  acts;  Lewin 
Wbntworth    on  Trusts  (a),  Story  v.  Fry  (6). 


V. 

OVRNEB. 
August  6. 


The  judgment  of  the  Court  was  on  this  day  de- 
livered by. 

Stephen,  C.  J.  This  was  a  suit  in  Equity,  instituted 
by  the  now  trustees  of  one  Robert  Campbell's  will, 
against  the  late  partners  of  one  Tompson,  a  retired  trus- 
tee, since  deceased — ^seeking  to  make  them  responsible 
with  the  latter,  for  certain  breaches  of  trust  committed 
by  him  while  such  partner — ^with,  as  it  is  contended,  the 
knowledge  of  the  defendants,  or,  at  all  events,  under 
circumstances  equally  implicating  them.  It  was  objected 
for  the  defendants  that  the  suit  was  not  instituted  by 
the  proper  parties — ^that  there  was  nothing  in  the  case 
to  show  knowledge  in  the  defendants  of  any  improper 
investment  of  the  trust  moneys,  or,  in  any  event,  to  fix 
them  with  responsibility  for  it,  as  constructive  trustees 
or  otherwise;  but,  if  there  was  any  such  liability  (which 
could  not  be  to  the  present  plaintiffs),  the  claim  was 
barred  by  the  Statute  of  Limitations ;  since  the  last 
of  the  alleged  misappropriations  was  before  July,  1855, 
and  this  suit  was  not  commenced  until  April,  1862. 

The  Primary  Judge,  giving  no  opinion  on  the  first- 
mentioned  point,  but  assuming  that  the  defendants 
knew  the  trusts  on  which  the  moneys  were  held,  and 
also  that  their  partner  was  about  to  invest  them  in  a 
manner  not  authorised — those  moneys,  at  the  time  of 
the  investment,  being  undoubtedly  in  the  hands  of  the 
firm — ^held  that,  under  the  circumstances,  the  defen- 
dants were  not  responsible  as  constructive  trustees,  but 
at  the  most  as  agents  only ;  and,  so  regarding  them, 
he  dismissed  the  bill  on  the  defence  of  the  Statute  of 
Limitations.  From  this  Deci*ee  the  plaintiffs  appealed; 
and,  having  fully  considered  the  arguments,  and  con- 
ferred together  thereon,  and  on  the  cases  cited,  we 
are  now  prepared  to  give  our  decision. 

The  facts  are  set  out  in  his  Honor's  judgment ;  bat 
they  may  shortly  be  stated  as  follows.  Wentworth  d^ni 
(a)  p.  334.  (6)  1  Y.  &  C.  C.  C.  603. 
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Milsan,  two  of  the  plaintiffs  were  the  original  trustees,        ^86^- 

and  also  executors  of  Ca/m/pbelVs  will,   jointly   with  VVkntworth 

Tomp8(m.  Milson  several  years  ago  quitted  the  colony,      gurnek. 

and  one  Elyard  was  appointed  a  trustee  in  his  stead. 

After  this,  Mr.  Wentworth  left  the  colony,  previously 

constituting  Tompson  and  Elyard  his  agents,  in  respect 

of  all  the  estate  matters.     The  latter,  however,  appears 

never  to  have  actively  interfered,  and  Tompson,  with 

his  concurrence,  managed  the  trust  affairs  alone — he 

being  also  solicitor  to  the  (Bstate,  and  in  partnership  at 

the  time  with  Grumer.     In  thi^  state  of  things,  it  seems 

that  in  the  course  of  the  years  1854  and  1855  moneys 

beloi^ging  to  the  estalje,  principally  interest  on  out- 

stapding  mortgages   and   other    investments — ^which 

ought  by  the  will  to  have  been  kept  in  a  bank  to  the 

credit  of  the  trust,  and  at  interest — ^were,  from  time  to 

time,  allowed  to  go  to  the  firm  of  Gurner  and  Tompson 

(or,   in   the   latter  year,   of  .Ghimer,   Tompson,    and 

Robberds),  and  by  the  firm  placed  in  their  bank,  to 

their  own  credit. 

It  is  sworn  by  Gurner,  that  this  was. by  no  arrange- 
ment or  wish  of  his  own,  nor  is  there  any  suggestion 
that  it  was  at  the  instance  of  the  junior  partner. 

The  moneys  were  brought  to  the  office,  sometimes 
by  the  collector  to  the  estate,  but  more  generally  by 
the  debtors  themselves.  The  truth  would  seem  to .  be 
that  neither  was  the  system  the  result  of  fraud  or  wrong 
design,  on  the  part  of  Tompson,  It  was  said  by  him  to 
be  more  convenient  in  the  then  state  of  affairs;  Tompson 
telling  Grwmer  that  he  was  lending  money  for  the  estate 
to  one  Henry — ^in  whose  favor  accordingly  the  former 
drew  cheques,  at  Tompson's  request,  on  nine  occasions, 
spread  over  a  period  of  thirteen  months,  amounting  in 
the  whole  to  fourteen  hundred  pounds. 

Ghimer  was  the  only  member  of  the  firm  entitled  to 
draw  cheques  in  the  partnership  name  ,*  but  it  turned 
out  eventually  that  Tompson  (unknown  to  either  of  his 
partners)  was,  during  this  period,  also  drawing  out  the 
estate  moneys  by  similar  cheques.     These,  however, 
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1863.         stillappearto  have  been  for  no  fraudulent  purpose^  since 

VVbntwobth    they  were  all  either  in  favor  of  the  estate^  or  its  former 

OuRNBu.      ^^^   appropriate   banking  account^   or   two   persons 

named  TiTidale  and  Armiiage,  to  whom  Tompsan  lent 

on  behalf  of  the  estate  the  sums  obtained  by  them. 

Tompsoii  moreover  took  from  these  three  parties, 
Henry,  and  Tindale,  and  Armitnge,  deposits  of  their 
respective  title  deeds  as  security  for  the  loans ;  and  the 
reason  assigned  for  the  giving  to  them  of  several  drafts, 
instead  of  one  for  the  whole  amount,  may  have  been  a 
true  one — ^that  he  advanced  the  moneys,  as  they  were  re- 
quired for  certain  improvements  in  progress,  on  the  com- 
pletion of  which  legal  mortgages  were  to  be  executed. 
It  is  right  further  to  observe  that,  under  such  circum- 
stances— the  moneys  being  thus  withdrawn  in  com- 
paratively small  amounts,  and  at  irregular  periods — 
there  might  have  been  a  difficulty  in  the  way  of  obtain- 
ing interest  from  any  bank,  had  the  deposits  directed  by 
the  will  been  made.  But,  in  not  making  such  deposits, 
Tompson  nevertheless  was  guilty  of  a  breach  of  trust ; 
and  his  partners,  in  allowing  the  moneys  to  be  thus  di- 
verted, whatever  the  motive  or  the  excuse,  would  clearly 
have  been  liable  for  any  losses  thence  arising.  He  was 
also  clearly  guilty  of  a  breach  of  trust  in  lending  those 
moneys  on  any  other  than  legal  mortgages^  for  such 
were  the  express  directions  of  the  will ;  and  very  serious 
losses,  it  is  admitted,  have  ensued  from  their  violation. 

The  question  is,  however,  whether  the  facts  stated 
render  the  defendants  liable,  in  this  suit,  for  that 
breach  of  trust  ?  and  Mr.  Justice  Wi-tfe  and  myself  are 
of  opinion,  with  the  learned  Primary  Judge,  that  they 
do  not.  I  am  myself  not  satisfied  on  the  ^evidence, 
that  either  Bobberds  or  Gh^rner,  if  he  knew  the  nature 
of  the  arrangement  with  Henry,  knew  that  it  was  in 
violation  of  the  will ;  and  I  see  no  sufficient  reason  to 
believe,  as  to  either,  that  he  knew  anything  at  all  of 
the  arrangement  with  the  other  persons.  But,  assuming 
that  the  defendants  had  knowledge  in  each  case  on 
both  points^  we  find  no  authority  for  holding  that  ther 
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thereby  became  responsible — as,  at  all  events,  on  a        ^Wl: 
constructive  trust.  Wbttwobth 

We  cannot  approve  of  solicitors,  or  any  other  class  of  OuwiaR. 
agents,  holding,  or  having  trust  moneys  to  their  private 
credit ;  and,  under  ordinary  circumstances,  if  such  a 
practice  exists,  we  should  not  hesitate  sti*ongly  to  con- 
demn  the  practice.  But,  in  the  present  case,  the  act 
complained  of  is  the  withdrawal  of  trust  moneys ;  and 
this  not  in  "fraud"  of  the  trust,  nor  even,  except  in  a 
mitigated  sense,  a  misappropriation.  We  are,  of  course, 
not  defending  the  act;  for  it  was  manifestly  the  duty  of 
these  trustees,  Tompson  and  Ehjardy  to  see  that  every 
loan  was  on  the  prescribed  security,  to  wit,  a  legal 
mortgage  only.  We  think,  however,  that  it  would  be 
too  much  to  hold  the  partners  of  one  of  them  liable,  as 
for  a  breach  of  trust  jointly  with  him,  because  merely 
they  did  not  prevent  his  withdrawing,  or  because  they 
were  parties  to  withdrawing,  the  money,  which  he  had 
placed  in  their  hands,  until  they  knew  that  there  was 
such  a  security;  and  especially  since  it  does  not  appear 
that  either  the  receipt  of  the  money  originally  by  them, 
or  their  depositing  of  it  as  cl^scribed,  or  the  act  of  paying 
the  several  sums  over  to  the  borrowers  resulted  (toadopt 
the  language  of  the  bill)  in  the  misappropriation  com- 
plained of.  No  decision^  we  apprehend,  has  ever  gone 
so  far. 

If  it  be  said,  on  the  other  hand,  that  still  these  de- 
fendants were  agents,  and  violated  their  duty  as  such, 
the  question  would  arise  to  whom  were  they  agents  ? 
and  if  in  that  character  responsible  to  the  present 
plaintiffs,  the  answer  then  would  clearly  seem  to  be, 
that  the  claim  is  barred  by  the  lapse  of  time. 

The  conclusion  is,  in  either  view  of  the  matter  (but 
Mr.  Justice  Milford  prefers  to  rest  his  own  judgment 
on  the  ground  originally  taken),  that  the  decree  was 
right;  and  the  appeal,  therefore,  is  dismissed  with 
costs. 
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IMS. 


Healy  agahist  Cobnish. 
June  9. 

rriHIS  was  an  application  for  an  injunction  to  restrain 
^[^JJIj^p^lJl^.^  CoTTiwA  from  suing  Healy  upon  certain  promisson- 

pal  from  lulng  notes^  whicli  had  been  endorsed  by  him. 
tain  ^miisory  The  circumstances  of  this  case  are  as  follows : — Mr. 
notes,  on  the  Sindon  wishing  to  purchase  some  property  belonging 
collateral  eecu-  to  a  Mr.  Macauly,  agreed  to  do  so  for  the  sum  of 
"d^T^^  £7,600,  and,  in  order  to  procure  the  funds,  borrowed 
granted.  £5,000  from  Mr.  Comishy  who  lent  it  on  the  security  of 

certain  promissory  notes  made  by  Mr.  Sindon,  and  en- 
dorsed by  Mr.  Healy,  and  a  mortgage  of  certain  stock 
and  stations  belonging  to  Mr.  Sindon.  At  the  time  this 
money  was  lent,  Macauly  was  indebted  to  Messrs.  Moft 
and  Co.  and  the  Bank  of  New  South  Wales,  to  the 
amount  of  between  £4,000  and  £5,000,  for  the  payment 
of  which  Mr.  Sindon  and  Mr.  Healy  were  sureties;  but 
inasmuch  as  Messrs.  Mort  an  d  the  Bank  were  amply 
secnved  by  Ma^cauly,  Healy,  and  Sindon,  would  not  be 
called  on  for  payment  of  those  debts.  Mr.  Roxburgh 
was  the  solicitor  for  Mr.  Cornish,  Mr.  Sindoti  and  Mr. 
Macauly — and  he,  with  their  approbation,  paid  out  of 
the  money  in  his  hands  originally  belonging  to  Mr. 
Cornish,  to  the  Bank  and  Messrs.  Mort  and  Co.,  leaving 
a  small  balance  in  his  hands  belonging  to  Mr.  Sindon. 
The  mortgage  contained  a  power  of  sale,  enabling 
the  mortgagee,  Mr.  Cornish,  to  sell  in  such  manner  as 
he  thought  proper. 

Mr.  Sindon  has  also  mortgaged  other  stock  and 
stations  to  Messrs.  Byrne  and  Co.,  which  became  Tested 
in  Mr.  Cornish,  to  secure  another  sum  of  money  to  the 
mortgagees,  so  that  Cornish  had  a  power  to  sell  under 
the  first  mortgage,  and  also  a  power  to  sell  under  the 
second  mortgage.  He  did  not  exercise  these  powers 
separately  according  to  the  terms  of  the  mortgagedeeds 
but  together  by  a  sale  to  Mr.  Davis,  as  being  likely  by 
that  mode  of  sale  to  realise  more  than  if  the  powers  of 
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sale  were  exercised  separately.     They  realised  together        18». 

abont  £4600^  but  it  is  not  possible  to  say  how  much  Hjuly 

the  property  comprised  in  the  first  mortgage  realised,  Cobmish^ 
and  how  much  that  comprised  in  the  second  mortgage. 

Gordon  for  the  plaintiff.  Prima  /acie. the  position  of 
the  endorser  of  apromissory  note  relatively  to  that  of  the 
maker  is  that  of  surety.  There  is  no  evidence  in  this 
case  that  that  position  was  altered.  Healy  was  only 
surety  as  to  Macauly^s  debt,  which  was  to  be  paid  off. 
Healy  was  only  indirectly  benefited  by  the  money  ad- 
vanced ;  and  although  the  benefit  he  was  to  derive  from 
the  money  might  have  been  his  inducement  to  endorse 
the  notes,.it  does  not  alter  his  position  as  surety  in  the 
absence  of  any  agreement  to  that  effect.  Cornish  must 
have  known  that  this  was  one  entire  transaction,  and  was 
bound  to  use  the  utmost  good  faith.  The  sale  was  ultra 
vires.  The  power  of  sale  referred  only  to  the  lands 
mortgaged.  It  may  be  that  the  other  lands  sold  were  of 
inferior  value,  and  so  a  lower  price  would  be  given  for 
the  whole  than  if  the  more  valuable  lands  had  been  sold 
separately.  It  is  not  necessary  to  prove  an  actual  loss ; 
it  is  enough  to  shew  that  there  was  a  change  effected 
in  the  security  l^y  the  creditor  :  Bylss  on  Bills  (a). 

Sir  W.  Manning,  Q.C.,  and  Milford  for  the  defend- 
ant. The  money  advanced  was  employed  in  paying 
off  the  joint  debts  of  Sindoii  and  Healy.  Healy^s 
liability  on  the  promissory  notes  is  complete  and  distinct 
from  the  mortgage,  to  which  he  is  not  a  party.  The 
endorser  of  a  note  is  liable  to  the  creditor  as  principal. 
Even  if  he  were  surety,  he  cannot  maintain  this  suit  at 
the  present  time,  for  a  surety  has  no  claim  on  the  further 
security,  until  he  has  paid  off  the  whole  of  the  debt  for 
which  he  is  surety.  [By  the  Court.  You  prevent  the 
surety  from  ever  getting  in  the  securities  when  he  does 
pay,  if  you  destroy  the  mortgage.]  If  the  mortgage  be 
destroyed,  the  surety  on  paying  the  debt  could  compel 
the  creditor  to  account  for  it.     The  relief  must  be  com- 

.     (a)  p.  209. 
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1983-  mensurate  with  the  injury^  and  the  plaintiff  does  not 
HsALY  show  that  he  has  suffered  any  loss  by  the  sale.  ComUh 
GoBirnu.  &Udg&6  that  the  sale  conld  not  have  been  made  otherwise, 
and  that  there  has  been  no  loss  whatsoever.  The  power 
of  sale  is  ample.  A  mortgagee  may  pursue  all  his  reme- 
dies at  once.  The  mortgage  was  for  further  advances 
beyond  the  amount  secured  by  the  notes.  [By  the 
Court.  Ho.w  can  you  calculate  the  amount  for  which 
the  mortgaged  property  was  sold,  if  other  property  was 
sold  with  it  f]  The  stations  were  sold  as  so  many  cattle 
branded  in  a  particular  manner,  and  we  can  ascertain 
the  cattle  running  on  the  station  mortgaged  by  their 
brand.  Healy  had  notice  of  the  dishonouring  of  the 
notes  before  the  sale.  He  knew  we  were  going  to  sell, 
and  pointed  out  how  many  cattle  were  on  the  station. 
Fisher  on  Mortgages  (aj,  Willes  v.  Levett  fbj,  Dearing 
V.  Earl  of  Winchelsea  fcj,  Rees  v.  Berrington  (d). 

Grordon  in  reply.  If  Healy  is  not  surety,  execution 
should  not  issue  for  the  whole  amount,  as  a  large  portion 
of  the  debt  has  been  paid  off;  if  he  is  surety  he  must  be 
discharged.  The  evidence  all  goes  to  show  that  his  in- 
tention in  endorsing  the  notes  was  to  become  surety  only. 
The  mortgage  recites  the  notes  and  ITea/y '9  endorsement. 
It  was  not  Healy'e  money  that  was  advanced  by  Comunh 
— it  was  Sindon's.  If  Healy  did  endorse  the  notes  as 
surety,  he  would  be  entitled  to  all  further  securities 
given  for  the  debt,  even  without  any  agreement  to 
that  effect.  The  only  consent  we  could  have  given 
was  to  realise  the  mortgage  fairly. 

June  12.  On  this  day  judgment  was  delivered. 

Mr.  Cornish,  not  realising  the  whole  of  the  debt 
secured  by  the  first  mortgage,  brought  an  action 
against  the  plaintiff,  Mr.  Seahj,  as  indorser  of  the 
promissory  notes.  Unless  there  were  some  special 
objection,  Mr.  Cornish  had  a  right  to  do  this — he 
might  enforce  all  his  securities  at  the  same  time. 

(a)  p  144.  (b)  1  De  O.  ft  S.  S92. 

(c)  1  Wh.  &  Tu.  L.  C.  68.  (d)  3  Wh.  ft  Tu.  L  C.  814. 


i 
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The  application  now  made  to  restrain  the  action  on         18^- 

these  promissory  notes  is  founded  on  this^  that  the       Hbalt 
plainti£F  indorsed  the  notes  as  a  surety  for  the  pay-      Co&nish. 
ment  of  the  £5,000  lent  by  Mr.  Cornish  to  Mr.  Sindon, 
and   that   he   {Cornish),  by  making  the  sale  in  the 
manner  he  did  released  the  plaintiff  Healy  from  his 
liability  on  the  notes. 

It  appears  to  me  that  the  plaintiff  (Mr.  Healy)  was  a 
surety — ^the  nature  of  the  transaction,  and  the  weight  of 
the  evidence  satisfy  me  that  such  was  the  case.  The  ap- 
plication of  part  of  the  purchase  money  for  Macauh/s 
property  in  pa3rment  of  debts  due  by  him  for  which 
Sindon  and  Healy  were  liable,  does  not  show  that  Healy 
was  in  any  other  position  beyond  that  of  a  surety. 
Sindon  borrowed  the  money  to  pay  for  his  purchase. 
He  got  Macauly's  property  by  means  of  the  borrowed 
money,  the  plaintiff  Healy  got  nothing — but  the 
money,  when  in  Macauly's  hands,  went  to  pay  off  his 
{Macauly's)  liabilities.  Besides,  the  evidence  as  to 
the  actual  agreement  that  Healy  was  to  be  a  surety, 
convinces  me  that  such  was  the  case. 

Healy,  then,  being  a  surety,  the  creditor  Cornish  had 
no  right  to  deal  with  any  of  the  securities  so  as  to  put 
him  {Healy)  in  a  worse  position  than  he  would  have 
been  if  he  {Healy)  had  paid  off  the  debt,  and  the  other 
securities  to  which  he  would  have  become  entitled  had 
remained  untouched.  No  doubt  Cornish  might  have 
exercised  the  power  of  sale  contained  in  the  first  mort- 
gage (if  the  power  were  not  exceeded)  without  releasing 
Healy  from  his  liability,  but  the  sale  of  the  property 
comprised  in  the  first  mortgage  was  not  made  in  con- 
formity with  the  power  given,  and,  therefore,  the 
security  which  Healy  would  have  been  entitled  to  if  he 
had  paid  off  the  debt,  was  improperly  and  illegally  taken 
away  from  him.  Cornish  had  no  right  to  mix  up  other 
property  with  the  property  comprised  in  the  first  mort- 
gage or  to  sell  them  together,  so  that  it  could  not  bc» 
known  how  much  the  latter  property  produced,  and  it 
may  be  that  such  a  mode  of  sale  would  produce  less  than 


overruled. 
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^^^         a  sale  of  the  property  by  itself,  at  all  events  the  surety 
Hbalt        had  a  right  to  assent  to  or  dissent  from  any  such  a 
Cornish,      niode  of  sale.     If  he  did  not  assent  his  security  would 
be  improperly  dealt  with. 

It  appears  to  me  that  the  sale  having  been  made  in 
the  way  I  have  stated,  without  the  assent  of  Healy 
(for  certainly  no  such  assent  is  proved),  he  is  released 
from  his  liability  on  the  notes,  and  I  must  grant  the 
injunction  asked  for.  The  costs  of  this  motion  will  be 
plaintiff^s  costs  in  the  cause. 

June  21.  Rattray  against  Blanchabd. 

Demurrer  for     r  I  iHIS  was  a  demurrer  for  multifariousness  by  George 

multifariouj-      X      j^ii^^  and  Allen  Bowden  and  Allen,  defendants, 
oess  under  the  .  '  ' 

circumstancea    added  to  the  plamtiff  s  amended  bill. 

The  facts  of  this  case  are  set  forth  supra  faj.  The 
plaintiff  in  his  amended  bill  charged  that  the  defend- 
ants, 6r.  Allen  and  Allen  Bowden  and  Allen,  claimed 
some  interest  in  the  premises  other  that  of  the  de- 
fendant Blanchard — the  nature  and  particulars  of 
which  they  refused  to  discover,  and  prayed  for  a  dis- 
covery thereof,  and  for  the  delivery  of  all  the  title  deeds. 

Milford  in  support  of  the  demurrer.  The  plaintiff  by 
his  amended  bill  demands  several  matters  of  different 
natures  of  several  defendants.  If  the  allegation,  that 
the  defendants  claimed  under  a  distinct  right,  were 
omitted,  the  bill  would  still  be  demurrable,  for  they 
could  then  only  hold  the  deeds  as  agents.  [By  the 
Court.  If  a  trustee  should  part  with  his  estate  and 
retain  the  title  deeds,  would  he  not  be  a  proper  party  to 
a  suit  relating  to  that  estate  f  The  deeds  are  part  of  the 
property.]  There  is  nothing  to  show  how  these  deeds 
came  into  our  hands.  Our  title  may  be  paramount  to 
that  of  the  other  parties.  The  plaintiff  claims  under  a 
purchase  of  the  assets  of  the  insolvent  estate  of  Hughes 
and  HoaUngs',  Mitfoi'd  on  Pleading  fbj,  Plum  v.  Plum 
(c),  Attorney    General   v.    Goldsmiths   Company   fdj. 

M  P-  1.  (6)  p.  209. 

(c)  4  Y.  k  C,  .345.  {d)  5  Sim.  676. 
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Gordon  for  the  plaintiffs.     The  defendants  assume        l®®3. 
the  very  fact  we  want  to  ascertain.     It  may  be  that     Battbay 
when  the  defendants  set  out  the  deeds,  the  bill  will  be  ^' 

found  to  be  demurrable,  but  that  cannot  now  be  ascer- 
tained. The  bill  shews  that  they  claim  some  interest  in 
the  subject  matter  of  the  suit,  which  they  refuse  to  dis- 
cover. We  claim  one  general  right  as  against  a  variety 
of  opposing  claims.  The  defendant  may  not  deduce 
from  an  allegation  in  the  bill  an  inf erance  not  included 
in  it;  Mitford  on  Pleading  (a),  Salvidge  v.  Hyde  (bX 
Attorney  General  v.  Parr  (c),  Barber  v.  Barber  {d\ 
Pauncefoot  v.  Hankay  {e)y  Campbell  y,  Mackay  (/). 

Milford  in  reply.  If  these  parties  had  purchased 
under  Hughes  and  Hoskings  for  value,  the  bill  would  be 
clearly  demurrable,  and  would  not  fall  within  the  cases 
cited.  It  would  be  an  interest  totally  distinct  from  that 
of  the  other  defendants.  \u  Campbell  x,  Mackay  {g^  the 
prayer  was  the  same  against  all  the  defendants;  here,  a 
declaration  of  trusteeship  and  account  is  prayed  against 
the  other  defendants,  and  against  us  only  the  discovery 
and  delivery  of  the  deeds;  Bignoldx,  Arfiold  (A). 

The  Primary  Judge.  The  cases  cited  as  to  what 
constitutes  multifariousness  are  very  conflicting,  and 
the  Court  seems  to  have  looked  to  the  circumstances  of 
each  case  in  order  to  ascertain  whether  the  balance  of 
convenience  was  in  favor  of  or  against  the  bill  as 
framed.  I  do  not  see  in  this  case  that  the  parties  who 
demur  suffer  any  inconvenience  in  being  joined  with 
the  original  defendants  in  this  suit,  and  the  two  matters 
seem  in  some  sort  to  be  connected.  I  must  therefore 
overrule  this  demurrer  with  costs. 


{a)  p.  209.  (h)  5  Madd.  138,  p.  146. 

{c)  6  Jur.  246,  p.  248.  (d)  29  L.  J.  Ch.  49. 

(t)  7  Jur.  N.  S.  929.  (J)  1  M.  A  Or.  603,  618. 

(Q)  Supra.  {h)  11  Sim.  24. 


c— 3 
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1868. 


Jonel4,i7,2i.  JoNES  against  Walker. 

Injanotion   fllHIS  was  a  motion  to  disolve  an  ex  parte  injunction, 
rMtolin  credi-  ^  restrain  the  defendant  from  suing  the  plaintiff 

tor,  whose      on  a  certain  promissory  note.     The  bill  was  filed  by 
aeooredby      Auber  George  Jones  against  Thomas  Walker ^xA Ralph 
certain  pro-     Meyer  Robey,  under  the  following  circumstances : — In 
^?a  mo^t-     *li©  month  of  November,  1861,  Jones  and  Robey  entered 
gage,  from       into  partnership  in  respect  of  certain  sheep  stations 
one'of"^       called  Gobbagumblin  and  Tooyal,  for  a  period  of  five 
notes,  on  the  years,  and  Jones  agreed  to  pay   Robey  the  sum  of 
had  assigned    i8,148  13s.  4d.  by  his  promissory  notes,  at  6,  12, 18, 
themortgage   ^nd  24  months,  dated  the  17th  October,    1861,  and 
in  a  position    secured  by  a  mortgage  of  the  share  of  Jones  in  the 
to  reoon?ey     partnership  property.     The   notes   were   accordingly 
property.        given ;  and  in  the  month  of  January,  1862,  an  altera- 
Siephin^  C.  J.,  ^ion  was  made  as  to  the   time  of  payment  and  the 
on  appeal.       amount  of  some  of  the  promissory  notes.      Walker  en- 
dorsed some  of  the  notes ;  the  first  of  which  remained 
in  Robey' s  hands,  and  the  second  fell  due  on  the  20ti 
day  of  October,  1863 ;   the  remaining  notes  did  not 
fall  due  until  the  20th  day  of  April,  1864,  and  the 
20th  day  of  October,  1864.     On  the  14th  day  of  April, 
1862,  Jones  gave  to  Robey  the  mortgage  over  his  share 
of  the  stations,  according  to  the  agreement.    On  the 
11th  day  of  February,  1862,  Robey  gave  to  Walkers 
mortgage  over  certain  lands  at  Petersham,  in  consider- 
ation of    Walker  discounting  the   said  notes  and  to 
sec^ire  further  advances.     On  the  24th  day  of  April, 
1862,  Robey y  by  an  endorsement  on  the  said  indenture 
of  mortgage  of  the  14th  day  of  April,  transferred  the 
said  mortgage  to  Walker^  in  consideration  of  Walker 
discounting  the  four  promissory  notes  then  current  and 
secured  by  the  within  mortgage ;  this  was  done  with- 
out the  knowledge  of  Jones, 

On  the  12th  day  of  September,  1862,  Jones  and  Rohei 
dissolved  partnership,  in  consideration  of  Jones  giving 
to  Robey  £1,000,  and  Robey  delivering  up  the  promissory 


V. 

Walxsb. 
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notes  to  be  cancelled.  There  was  no  proof  that  this  IW8. 
transaction  was  within  the  knowledge  of  Walker.  The  jovn 
notes  never  were  given  up,  and  Robey  assured  Jones 
that  they  had  already  been  cancelled.  On  the  24th 
day  of  September,  1862,  Walker y  in  consideration  of 
£4,000,  assigned  to  Robey  all  his  interest  in  the  said 
indenture  of  mortgage  of  the  14th  day  of  April,  1862, 
discharged  from  the  payment  of  the  several  promissory 
notes  held  by  him  and  the  moneys  thereby  secured, 
subject  to  any  equity  of  redemption  subsisting  therein 
(if  any)  on  the  part  of  Jones,  but  without  prejudice  to 
any  other  remedy  or  security  of  Walker  for  any  of  the 
said  promissory  notes  remaining  in  his  hands  unretired 
and  unsatisfied.  Walker  commenced  an  action  at  law 
against  Jones  on  the  promissory  note,  which  fell  due  on 
the  20th  day  of  October,  1863,  as  the  maker  thereof. 

The  bill  prayed  that  the  promissory  notes  then  in  the 
hands  of  Walker  might  be  delivered  up  to  be  cancelled 
— ^that  Walker  might  be  restrained  from  proceeding  in 
his  action  at  law — ^that  if  necessary  an  account  might 
be  taken  of  what  was  due  on  the  said  four  notes,  and 
that  on  taking  such  accounts  Jones  might  be  credited 
with  the  £4,000  paid  by  Walker  to  Robey,  and  with  the 
difference  between  the  actual  value  of  the  mortgaged 
property  and  the  said  sum  of  £4,000 — and  that  if  any 
sum  were  found  due  by  Jones,  he  might  be  reimbursed 
out  of  the  securities  given  by  Robey  to  Walker  by  the 
deed  of  the  11th  day  of  February,  1862. 

Stephen  and  Darley  for  the  defendants.  Jones  is 
primarily  liable  upon  these  promissory  notes  as  the 
maker ;  Robey  was  only  the  endorser.  The  mortgage 
was  only  a  collateral  security  for  the  payment  of  the 
notes.  There  are  no  conflicting  rights  between  Jones 
and  Walker,  and  the  only  effect  of  not  giving  notice 
to  Joftes  of  the  assignment  of  the  mortgage  would  be 
that  Jones  could  have  paid  off  the  mortgage  to 
the  original  mortgagee,  and  so  rendered  it  valueless 
in  the  hands  of  the  assignee.  Jones,  on  selling  his 
share  to  Robey,  did  not  take  the  precaution  to  get 
the  notes  delivered  up  to  him,  or  to  see  them  cancelled. 
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^^^  He  cannot  complain  of  that  transaction  to  us.  The 
JoNss  release  to  Robey  of  Jones?  equity  of  redemption  des- 
WixxsB.  *'^^y^  ^^  mortgage  so  far  as  Jones  was  concerned. 
No  doubt  Robey  could  not  sue  on  these  notes  now,  but 
Walker's  rights  upon  them  are  unaffected.  Rohey 
having  got  a  release  of  the  equity  of  redemption, 
wanted  to  get  back  in  his  own  hands  all  his  property 
free  from  incumbrances,  and  accordingly  got  the 
mortgage  back  from  Walker.  What  is  there  to  pre- 
vent a  creditor,  who  holds  two  securities,  giving  back 
one,  and  remaining  satisfied  with  the  other  ?  A  release 
of  one  of  two  securities,  is  not  a  release  of  the  debt 
No  payment  will  discharge  Jones ^  except  payment  of 
•  the  notes  at  maturity.  Robey  and  Jofus  could,  as 
between  themselves,  agree  to  cancel  the  notes,  but  not 
so  as  in  any  way  to  affect  the  position  of  Walker  \ 
Coote  on  Mortgages  (a)y  Jones  v.  Broadhiirst  (b). 

The  Attorney  General  and  Mil  ford  for  the  plaintiff. 
Jones  on  payment  of  the  promissory  notes  would  be 
entitled  to  the  benefit  of  all  the  other  collateral  secur- 
ities ;  and  as  Walker  has  put  it  out  of  his  power  to 
restore  these  securities,  he  cannot  sue  on  these  notes. 
The  notes  are  not  themselves  payment  of  the  purchase 
money,  they  are  merely  securities  for  its  payment.  The 
moment  the  notes  are  paid  the  mortgage  becomes 
valueless.  The  assignment  of  the  security  is  the 
assignment  of  the  debt.  The  Court  will  not  allow  the 
securities  given  for  one  debt  to  be  «catt«red  about 
among  different  persons ;  they  must  be  kept  together, 
so  that  the  debtor,  on  payment  of  any  one  of  them, 
will  be  enabled  to  get  the  others  back ;  otherwise  the 
debtor  would  be  harassed  by  a  multiplicity  of  suits. 
2  Spends  Equity  Jurisprudence  {c)^  Lockhart  v.  Hardy 
(d),  Schoole  v.  Sall(e),  Bailey  v.  Willis  (f),  Perry  y^ 
Barker  (g),  Tooth  v.  Hartleys  (It),  Slielntabene  v.  Harrop 
(i).  Ex  parte  Monro  in  the  matter  of  Frazer  (k),  Jones 
V.  Gibbons  (I),  Harris  v.  Harris  (m), 

(a)  p.  301-4  (h)  9  C.  B.  173.  (c)  ps.  644-5-6, 682-3. 

(d)  9  Beav.  356.  (e)  1  Sch.  A  Lef.  176.  (f)  2  Hare  J. 

(g)  8  Ves.  527  ;  S.  C,  13  Vee.  198.  (h)  cited  in  Ves. 

(i)  6  Madd.  39.  C&;Buck'8  Bankruptcy  Cases,  Vol.  I.,  p.  300. 

(I)  9  Vea.  410.  (m)  3  Jur.  N.  8.  504. 
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Stephen  in  reply.  The  case  of  Lockhart  v.  Hardy  1*68. 
does  not  apply  to  the  circumstances  of  this  case.  There  Jonbs 
the  opening  of  the  foreclosure  was  prevented  by  a  sale  waumr. 
of  the  property  to  a  third  person.  If  Jones  had  not 
contracted  to  sell  his  equity  of  redemption  to  Robey^  he 
could  have  got  back  his  mortgage  from  him.  The  pay- 
ment of  the  notes  to  Walker  is  in  fact  payment  to  the 
order  of  Robey,  Jones ^  by  not  seeing  that  the  notes 
had  been  cancelled  before  he  conveyed  his  equity  of 
redemption,  had  enabled  Robey  to  deal  with  them,  and 
has  by  his  own  act  brought  about  the  very  state  of  cir- 
cumstances he  complains  of.  Promissory  notes  are  in 
their  nature  negotiable,  and  the  parties  must  have  con- 
tracted at  the  j&rst  with  a  knowledge  that  these  notes 
would  be  negotiated,  and  that  the  mortgage  could  not 
be  assigned  with  each  note.  Walker  re-conveyed  the 
mortgage  subject  to  Jones'  equity  of  redemption,  if 
any,  and  expressly  reserved  to  himself  the  right  to  sue 
upon  the  notes.  The  principle,  that  the  assignment  of 
the  security  is  the  assignment  of  the  debt,  cannot  apply 
where  the  securities  are  negotiable  instruments  and  a 
mortgage.  The  holder  of  the  notes  has  a  distinct  legal 
right  upon  them  apart  from  the  mortgage.  Jones  is 
not  now  in  a  position  to  ask  to  have  the  mortgage  re- 
conveyed^to  him,  as  he  has  parted  with  his  equity  of  re- 
demption; had  he  not  done  so,  he  could  have  redeemed 
the  land  from  Robey  on  payment  of  the  notes,  but  in  no 
case  could  he  get  it  back  without  such  payment.  If 
this  injunction  is  not  set  aside,  Jones  will  have  escaped 
all  liability  to  pay  these  notes,  simply  because  Walker 
was  satisfied  with  the  security  of  the  notes,  and  did  not 
require  the  further  security  of  the  mortgage.  Ai  any 
rate  Jones  ought  to  pay  the  money  into  Court.  If  the 
£4,000  had  been  paid  on  account  of  the  notes,  it  could 
be  pleaded  in  the  action ;  but  it  is  clear  that  that  sum 
was  intended  to  cover  further  advances  made,  and  other 
debts  owing  by  Robey.  If  Walker,  having  received 
the  £4,000  and  recovered  on  all  the  notes,  have  ultim- 
ately received  more  than  he  was  entitled  to,  he  would 
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^^^-       be  a  trustee  of  the  surplus  for  Robey^  not  for  Jones, 
JoNBB        Willes  V.  Levett  (a),  Copas  v.  Middleton  (b). 

V 

June  21.  ^^  *^^^  ^^y*  judgment  was  delivered  by  the  Primary 

Judge. 

The  better  way  to  consider  this  case  is  to  look  at 
the  different  positions  which  the  parties  held  from 
time  to  time  from  the  commencement  of  their  trans^ 
actions — from  the  purchase  of  one-third  of  Robey's 
interest  of  the  stations  of  Gobbagumblin  and  Tooyal 
by  the  plaintifE — to  the  termination  of  them  by  the  in- 
stitution of  this  suit.  The  first  proceeding  took  place 
on  the  28th  of  November,  1861,  whereby  a  partnership 
was  contracted  between  the  plaintiff  and  Robey  in  the 
Tooyal  and  Gobbagumblin  stations,  on  the  terms  that 
the  plaintiff  should  pay  to  Robey  the  sum  of  £8,148  13s. 
4d.  by  his  four  promissory  notes,  at  6,  12,  18,  and  24 
months,  with  interest,  the  notes  to  be  dated  the  17th 
of  October,  1861,  and  to  be  secured  by  a  mortgage  of 
the  plaintiff's  share  in  the  partnership  property. 

The  notes  were  given  accordingly,  but  the  mortgage 
stipulated  for  was  not  executed  till  the  14th  April,  1862. 

In  the  meantime  an  alteration  was  agreed  upon  with 
respect  to  the  times  of  payment  and  amounts  of  the 
promissory  notes,  but  otherwise  the  agreement  for  the 
partnership  was  not  altered. 

It  appears  that  the  mortgage  contained  a  power  of 
sale,  but  inasmuch  as  the  condition  on  which  it  was  to 
be  exercised  did  not  arise,  it  is  immaterial.  The  power 
was  to  sell  on  non-payment  of  the  notes,  but  none 
were  due  when  it  is  supposed  to  have  been  exercised. 

Now,  what  was  the  position  of  the  plaintiff  and 
Robey  at  this  time  ?  Plainly,  that  of  a  creditor  having 
two  securities  for  the  payment  of  a  sum  of  money,  to 
become  due  by  the  debtor,  for  the  sum  of  £8,148  13s. 
4d.,  which  was  the  consideration  for  the  admission  into 
the  partnership.  Under  these  circumstances,  Robey 
could  not  deal  with  the  mortgage,  so  as  to  prevent  the 
plaintiff  from  claiming  the  property  contained  in  it,  if 

(a)  1  De.  G.  Ol  S.  395.  (h)  1  B.  ft  1£  221 
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he  should  pay  off  the  promiasory  notes  as  they  became  ^^^* 
due.  If  he  had  done  so,  he  would  not  be  allowed  to  Jonbs 
enforce  payment  of  the  promissory  notes  till  he  should  ^  ^• 
be  in  a  position  to  re-convey  the  property  to  the 
plaintiff,  when  the  notes  should  be  discharged ;  but  I 
apprehend  if  he  should  place  himself  in  that  position, 
whatever  he  might  have  done  with  the  property  in  the 
meantime,  he  would  not  be  restrained  from  proceeding 
on  the  notes.  He  must,  however,  have  placed  himself 
exactly  in  the  position  he  was  in  at  the  time  the  mort- 
gage wfts  made ;  the  property  mortgaged  must  not  be 
altered  or  affected  by  any  equities,  or  the  plaintiff  be 
placed  under  any  difficulties  arising  from  such  dealings 
with  the  mortgage.  The  rule  relating  to  a  surety  by 
which  he  is  released,  if  at  any  time  the  surety  could  not 
demand  with  effect  the  collateral  security  though  no 
injury  were  done,  is  so  highly  technical  that  I  apprehend 
it  would  not  be  impoiiied  into  the  case  of  a  mortgagee 
having  a  collateral  security.  It  would  be  sufficient 
for  the  mortgagee  to  be  able  to  pay  the  debt  when  it 
became  due. 

The  next  step  in  these  transactions  is  that  on  the  11th 
of  February,  1862,  an  indenture  was  made  between 
Robey  and  the  defendant,  which,  after  reciting  that  it 
had  been  agreed  that  the  plaintiff  should  discount  these 
notes,  secured  by  the  mortgage  from  the  plaintiff  to 
Robey,  and  if  he  should  make  further  advances  to 
Robey,  the  land  thereby  conveyed  should  be  a  further 
security  for  such  pajrment  and  advances.  It  conveyed 
to  the  defendant  a  piece  of  land  situate  at  Petersham 
for  that  purpose. 

Now  this  deed  made  no  alteration  in  the  plaintiffs 
position — ^it  merely  gave  the  defendant  a  further 
security,  in  case  the  security  intended  to  be  assigned 
should  not  be  sufficient.  The  plaintiff  had  nothing  to  do 
with  it,  nor  was  he  prejudiced  in  any  way.  On  the  20th 
of  April,  1862,  the  first  of  the  plaintiff's  notes  became 
due,  and  was  not  paid ;  and  on  the  24th  of  the  same 
month,  Robey,  in  consideration  of  the  discounting  of  the 
four  promissory  notes  not  then  due,  transferred  the 
mortgage  to  the  defendant  without  the  knowledge  of 
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^^^-  the  plaintiflF.  Now,  by  doing  this,  the  plaintiff  ww 
JoHxs  clearly  prevented  from  obtaining  the  mortgage  from 
Wauxb.  -^^^<y  ^^  ^®  ^^  P^^^  the  notes,  but  he  could  have  ob- 
tained it  from  the  defendant,  who,  by  discounting  the 
notes  and  taking  this  assignment,  became  an  assignee 
of  the  securities.  It  is  not  clear  what  became  of  the 
other  note  which  remained  in  Robey's  hands,  but  as  it 
was  not  included  amongst  those  discounted  it  probably 
was  paid ;  but,  at  all  events,  the  plaintiff  does  not  state 
that  it  remained  unpaid  during  the  time  the  transac- 
tions took  place  after  it  became  due.  If  paid  then,  the 
defendant  became  a  complete  assignee  of  the  notes 
which  remained  due,  and  of  the  mortgage  which  was  a 
security  for  them  and  for  them  only.  The  de- 
fendant was  in  the  position  of  Robey.  He  had  no  right 
to  deal  with  the  mortgage  any  more  than  Robey  had, 
so  as  to  prevent  the  plaintiff  obtaining  the  property 
comprised  in  it  if  he  should  pay  the  promissory  notes. 

On  the  12th  of  September,  1862,  Robey  and  the 
plaintiff,  without  the  knowledge  of  the  defendant  (for 
I  am  opinion  that  Mr.  Napier,  the  agent  of  the  defen- 
dant, is  not  proved  to  have  had  such  knowledge,  either 
at  that  time  or  at  any  subsequent  time,  and  the 
defendant  himself  was  not  in  the  colony),  entered  into 
an  agreement  dissolving  the  partnership  in  considera- 
tion of  the  plaintiff  paying  £1,000  to  Robey,  and  Robey  s 
delivering  up  unpaid  promissory  notes. 

The  notes  were  not  delivered  up,  for  they  were  in 
the  defendant's  hands,  and  the  plaintiff  appears  to  have 
been  satisfied  by  the  assurance  of  Robey  that  they  had 
been  cancelled. 

This  deed  could  not  affect  the  defendant,  for  he  then 
held  the  notes  and  mortgage  as  assignee  for  valuable 
consideration.  Robey  had  no  right  over  the  notes  or 
mortgage,  and  could  not  deal  with  the  plaintiff  in 
respect  of  them. 

It  does  not  appear  whether  the  defendant  ever  gave 
notice  to  the  plaintiff  of  the  assignment  of  the  debt  and 
securities  by  Robey  to  him.  If,  however,  the  absence  of 
that  fact  is  necessary  to  make  out  the  plaintiff's  claim, 
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he  should  have  alleged  and  proved  that  no  such  notice       ^^^ 
was  given.  jo»b 

I  must  therefore,  for  the  present  purpose,  presume  wamceb 
that  the  defendant  gave  the  plaintiff  notice  of  the 
assignment  by  Rodey  to  him,  and  if  so  then  clearly  the 
plaintiff  could  take  no  benefit  under  this  deed  of  the  12fch 
of  September,  neither  could  the  defendant's  position  be 
prejudiced  by  it,  nor  could  he  benefit  by  it  unless  he 
gave  effect  to  it,  which  of  course  he  would  not  do. 

The  defendant  then  standing  in  the  same  position 
as  Robey  originally  did,  he,  on  the  24th  of  September, 
1862,  in  consideration  of  £4,000,  assigned  to  Robey  all 
his  interest  in  the  original  mortgage  made  by  plaintiff 
to  him  {Robey\  and  the  property  comprised  therein 
discharged  from  the  payment  of  the  notes  held  by  him, 
and  the  money  thereby  secured,  subject  to  any  equity 
of  redemption  subsisting  therein,  if  any,  on  the  part 
of  the  plaintiff,  but  without  prejudice  to  any  other 
remedy  or  security  for  the  defendant  for  any  of  the 
notes  remaining  in  his  hands. 

The  defendant  having  put  himself  in  the  place  of 
the  original  mortgagee,  he  has  no  right  to  do  an  action 
which  will  prevent  him  (having  become  the  owner  of 
the  security,  both  notes  and  mortgage)  from  delivering 
up  the  mortgage  if  the  notes  are  paid.  Suppose  the 
plaintiff  were  to  meet  the  notes  as  they  become  due, 
how  could  the  defendant  convey  the  property  com- 
prised in  the  mortgage  to  the  plaintiff?  It  is  to  him 
that  the  plaintiff  is  to  look  for  a  conveyance,  not  to 
Robey,  for  the  notes  are  payable  to  him.  He  is  the 
assignee  both  of  the  notes  and  the  mortgage,  for  the 
defendant  has  never  transferred  the  notes  to  Robey, 
What  has  become  of  the  mortgaged  property  does  not 
further  appear.  There  is,  however,  a  peculiarity  in 
this  case.  The  plaintiff  would  not  be  entitled  to  a 
conveyance  of  the  property  comprised  in  the  mortgage 
if  the  note  now  due  were  paid  either  voluntarily  or  by 
process  of  law,  for  there  are  other  notes  still  unpaid, 
and  which  the  plaintiff  cannot  insist  on  paying  off  till 
they  become  due.     He  is  not,  nor  would,  if  execution 
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1863.       in  the  action  went  against  him,  be  in  a  position  to 
~  joHiB       demand  a  conveyance  of  the  property  comprised  in  tbe 
V-  mortgage.     It  probably  would  be  insuflScient  if,  when 

the  last  note  were  paid,  the  defendant  were  in  a 
position  to  re-convey  the  property  to  the  plaintiff 
It  does  not,  however,  appear  to  me  that  I  can  look  as 
to  what  may  happen  when  the  last  note  becomes  due. 
The  rule  appears  to  be  that  the  Court  will  not  allow 
the  mortgagee  to  proceed  on  his  collateral  securities 
when  he  has  put  it  out  of  his  power  to  re-convey  the 
mortgaged  property ;  Lockfiart  v.  Hardy  {a). 

What  would  be  the  effect  if  the  defendant  were  to 
become  again  possessed  of  the  property  sold  I  need 
not  decide.  See  Perry  v.  Barker  (*).  But  at  present 
the  injunction  must  be  continued.  The  costs  of  this 
action  paid  by  defendant  to  plaintiff 


Be"  tei^^o       "^^^  defendants  appealed  to  the  full  Court  from  the 
^  ™        '  judgment  of  the  Primary  Judge. 

Stepheti  and  Darky  for  the  defendants. 

The  Attorney  General  and  MilfordfoT  the  plaintiff 

The  arguments  and  cases  cited  were  in  substance 
the  same  as  before  the  Court  below. 

Sir  A.  Stephen,  C.  J.  This  is  an  appeal  by  the 
defendant  against  an  order  of  the  Primary  Judge  for 
an  injunction,  restraining  him  from  proceeding  against 
yofteSy  in  an  action  on  a  promissory  note,  made  by  the 
latter  in  favour  of  one  Robcy^  and  by  him  indorsed  to 
the  defendant. 

There  is  some  apparent  complication  in  the  case, 
but  the  only  important  facts  are  the  following : — B,obej, 
being  the  owner  of  certain  extensive  sheep  or  cattle 
stations  with  the  stock  thereon,  agreed  to  admit  7^««f 
into  partnership,  and  convey  to  him  an  undivided  share 
in  the  property,  in  consideration  of  a  large  sum  payable 
by  the  latter's  promissory  notes.  That  agreement  was 
(a)  9  Beay.  849.  (5)  8  Yes.  531. 
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carried  out,  and  the  notes  (or  others,  varied  in  amount  l®<^* 
and  times  of  payment,  in  lieu  of  them)  were  given — of  jomss 
which  the  note  at  present  sued  upon  is  one ;  Robey  pro-  ^' 

tecting  himself,  in  case  of  their  dishonour,  by  a  mort- 
gage on  the  share  in  question,  executed  by  Jones, 
Shortly  afterwards,  Robey  indorsed  three  of  those 
promissory  notes  to  the  defendant,  who  discounted  them 
for  him ;  and,  as  security  for  their  payment,  and  the 
payment  of  any  other  advances  which  Robey  might 
require,  the  latter  mortgaged  to  the  defendant  some 
land  at  Petersham,  and  also  assigned  to  him  Jones' 
mortgage.  What  was  done  by  Robey  with  the  other 
notes  I  am  unable  to  discover ;  but  not  one  of  them,  so 
far  as  I  collect,  has  been  paid.  Of  the  three  discounted 
by  the  defendant,  being  at  twelve,  eighteen,  and  twenty- 
four  months'  date,  respectively,  the  only  one  due  when 
the  action  was  commenced  is  the  note  sued  on — ^the 
others  not  having  then  arrived  at  maturity. 

Within  a  few  months  after  the  discounting,  it  seems, 
the  defendant  went  to  England ;  and  his  agent,  on  his 
behalf,  in  consideration  of  four  thousand  pounds  paid 
by  Robey  in  reduction  of  the  latter's  debt  (including, 
it  would  seem,  the  amount  of  the  notes,  as  well  as  that 
of  other  advances),  re-assigned  to  Robey  the  plaintiff's 
mortgage,  and  the  property  comprised  therein,  dis- 
charged fix)m  the  payment  of  the  notes — but,  as  the 
deed  in  terms  stipulates,  without  prejudice  to  Walker's 
right  to  sue  on  them,  and  subject  to  any  equity  of 
redemption  subsisting  in  Jones^  if  any. 

It  has  been  subsequently  discovered,  as  I  collect  from 
the  bill,  that  this  arrangement  was  probably  entered 
into  as  a  necessity  on  Robey's  part,  in  order  to  enable 
him  to  carry  out  one  then  recently  before  made  with 
the  plaintiff  (in  fact  only  a  few  days  previous,  but  un- 
known to  Walker  or  his  agent),  for  the  re-purchase  by 
Robey  of  Jones'  share,  in  consideration  of  one  thousand 
pounds  paid  to  the  latter — who  was  also,  of  course,  to 
have  thereupon  his  several  promissory  notes  returned 
to  him.  As  to  the  three  remaining  with  Walker,  how- 
ever, it  is  dear  that  they  were  never  returned ;  and  the 
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^^^'  plaintiff  swears,  not  only  that  he  was  ignorant  of  the 
J0NS8  fact  of  their  endorsement,  and  of  Walker^ s  having  at 
Wausb.  ^^^  *^^®  *^^  interest  in  the  property,  but  that  Robey 
assured  him  (Jones)  that  the  notes  were  actually  then 
all  cancelled.  Robey  is  dead,  and  no  explanation  on  his 
part,  therefore,  as  to  that  assertion,  is  now  possible. 
What  has  become  of  or  been  done  with  the  stock  or 
stations  smce,  does  not  at  present  appear.  Inasmuch, 
however,  as  the  plaintiff  re-sold  (and  consequently  I 
presume  re-conveyed)  his  share  or  interest  in  them,  | 
whatever  that  interest  was,  back  to  Robey,  the  latter 
thereby  became  enabled  to  deal  with  them  as  exclusively 
his  own,  and  the  probability  is  that  he  did  afterwards 
so  deal  with  them. 

The  question  is,  whether  these  circumstances  or  any 
of  them  preclude  the  defendant  in  this  suit  from  re- 
covering, at  law,  on  the  note  or  notes  referred  to;  and  I 
am  of  opinion  that  they  do  not.  If  the  four  thousand 
pounds  received  by  his  agent,  in  consideration  of  which 
the  latter  released  Jones'  mortgage,  be  placed  against 
the  amount  of  the  notes  alone,  more  than  one  of  them 
will  have  been  satisfied ;  but  this  is  not  the  point  now 
in  contest.  It  may  be,  moreover,  that  Robey  was  in- 
debted to  Walker  in  a  much  larger  sum,  on  account  of 
his  other  advances — ^against  which,  perhaps,  chiefly,  if 
not  exclusively,  the  money  was  credited.  The  plaintiff 
rests  his  case  on  another  ground.  He  contends,  and 
my  learned  colleague  has  decided  that,  as  the  defendant 
is  not  now,  and  doubtless  never  will  be,  in  a  position  to 
return  the  mortgaged  property  i(y  Jones ^hvii  parted  with 
it  to  one  who  at  the  time  must  be  deemed  a  stranger,  no 
action  on  any  promissory  note  to  secure  which  it  was 
mortgaged  is  maintainable  by  the  defendant.  The  prin- 
ciple is  relied  upon,  that  a  mortgagee  cannot  alienate 
his  security  away  from  the  debt ;  but  that,  where  the 
latter  is,  in  the  same  hands  the  security  for  it  must  be— 
and  so,  in  effect,  that  the  re-assignment  by  Walker 
passed  necessarily  the  debt,  as  incident  to  the  mortgage. 
It  is  not  my  intention  to  dispute  this  general  principle 
or  to  examine  the  numerous  cases  in  which  it  has  been 
acted  on.  Conceding  the  principle  as  between  mortgagor 
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and  mortgagee,  and  transferees  from  the  latter,  in  ^^^' 
ordinary  cases,  I  cannot  perceive  its  applicability  to  one  jonxs 
so  peculiar  in  all  its  circumstances  as  the  present.  In  ^^J^^^^^ 
the  first  place,  here  is  a  mortgage  to  secure  the  pay- 
ment of  negotiable  instruments;  and  the  principle, 
therefore,  it  is  certain,  cannot  wholly  apply.  Rodey 
might  have  effectually  indorsed  all  the  promissory  notes 
to  several  parties,  or  to  one — ^and,  in  each  case,  without 
assigning  the  mortgage ;  or  he  might  have  assigned  that 
security  to  one  indorsee  alone,  who,  it  is  admitted,  could 
convey  to  a  second  indorsee  of  the  same  note,  without 
notice  of  the  mortgage,  an  indefeasible  title  to  sue  upon 
the  indorsed  instrument.  The  debt,  consequently,  and 
the  mortgage  security,  are  in  the  very  nature  of  the 
transaction  divisible — and,  we  may  reasonably  infer, 
were  intended  by  both  the  original  parties  to  have  been 
80,  with  all  the  consequences  attaching  to  such  a  state 
of  things,  from  the  outset 

Nor  is  this  the  case  of  an  ordinary  mortgage  in 
other  respects.  Should  any  one  of  these  negotiable 
notes  be  dishonoured,  in  the  hands,  at  all  events,  of  a 
holder  ignorant  of  that  security,  the  maker  could  con- 
fessedly be  sued  upon  it — although  the  mortgage  might 
remain  with  the  original  payee,  or  have  been  assigned 
to  the  holder  of  some  other  of  these  insti-uments.  But, 
moreover,  there  was  a  power  of  sale  in  the  deed,  on  the 
non-payment  of  any  of  the  notes ;  while,  on  the  other 
hand,  the  security  was  to  be  wholly  void  on  their  due 
payment.  It  seems  to  me  to  follow,  that  such  power 
would  be  exercisable  at  the  instance  of  any  person 
interested  in  enforcing  payment  of  a  dishonoured  note. 
If  Robey,  for  instance,  had  been  called  on  (or  were  his 
executors  now  called  on)  to  meet  any  such  note,  there 
would  exist  the  right  I  conceive  to  act  on  that  power, 
in  order  to  realise  the  required  amount. 

But  since  Robey  might  certainly  at  any  time,  by  the 
dishonour  of  one  of  the  notes  in  the  hands  of  an  in- 
dorsee, become  himself  a  sued  debtor,  and  there  would  be 
no  time  at  which — while  they  were  outstanding — he 
would  not  be  liable  as  indorser  upon  them,  and  so  be 
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^^^       interested  in  preserving  that  power  of  sale  for  his  own 
joiris       protection,  it  can  scarcely  be  said  that  a  re-assignment 
▼•  to  him,  although  not  at  that  moment  their  holder,  was 

in  any  fair  sense  a  transfer  of  the  security  to  a 
stranger,  or  within  the  rule  respecting  the  assignment 
by  mortgagees  of  their  securities,  supposing  this  to  be 
a  case  in  which  the  principle  itself  that  has  been 
stated  is  applicable.  | 

Assuming  the  principle,  however,  to  apply  to  a  mort- 
gage and  debt  ot  the  kind  described,  its  foundation  is  I 
this — ^that  the  mortgagor,  having  conveyed  his  estate  j 
as  a  pledge  only,  is  entitled  to  have  it  back  again  from  | 
his  creditor,  so  soon  as  the  specified  debt  shall  have  j 
been  paid.  Now,  with  great  deference  to  my  brethren, 
both  of  whom  think  differently,  it  appears  to  me  that 
the  plaintiff  here  has  not,  and  at  the  time  of  the 
re-conveyance  to  Robey  had  not,  any  such  right — ^and 
so,  that  the  ground  of  the  rule  relied  on  wholly  fails. 
The  bill  itself  admits,  that,  in  consideration  of  a 
thousand  pounds  paid  or  to  be  paid  by  Robey,  and  of 
the  return  or  promised  return  by  the  latter  of  the 
promissory  notes  in  question,  the  plaintiff  gave  up 
(in  other  words  sold,  and  therefore  I  presume  duly 
re-conveyed  to  him)  the  share  or  partnership  interest, 
for  which  those  notes  were  given.  For  what  purpose 
could  this  sale  and  transfer  of  the  property  have  been, 
or  with  what  inducement  on  Robey' s  part,  but  that  the 
latter  should  thereby  become  again  solely  its  owner, 
and  be  enabled  to  deal  with  it  accordingly  as  he  might 
think  proper  ?  Bu^,  at  the  time  of  that  contract,  the 
mortgage  was  vested  in  Walker ;  and  a  re-assignment 
of  it  by  him  to  Robey,  therefore,  became  necessary. 
True,  this  was  for  Robey' s  benefit — since,  without  the 
transfer,  he  could  not  have  conveyed  a  title  to  any  one 
dealing  with  him.  But  it  was  for  Jone^  own  benefit, 
also;  because  he  thereby  was  enabled,  although  all 
unconscious  in  whose  hands  the  security  lay,  to  carry 
out  the  arrangement  on  his  part,  receiving  thereupon 
the  stipulated  bonus,  and  only  not  receiving  back  the 
discounted  notes,  because  of  his  own  culpable  remiss- 
ness and  negligence. 
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The  assignment  of  the  mortgage  to  Walker^  it  appears        ^Q^- 
(the  instrument  or  a  copy  of  it  having  by  consent  been       joms 
laid  before  us),  was  indorsed  on  the  deed.     Walker's     m Jl- 
re-assignment  was  indorsed  thereon  in  like  manner. 
But  the  plaintiff,according  to  his  own  account,  conveyed 
away  all  his  interest  without  either  insisting  on  the 
production  of  the  outstanding  notes,  or,  it  is  equally 
clear,  an  inspection  of  his  own  mortgage — ^the  indorse- 
ments on  which  would,  at  once,  have  disclosed  the  fact 
of  Walker* s  title.     The  re-assignment  was^  as  already 
mentioned,  a  conveyance  of  the  property  free  from  claim 
on  it  in  respect  of  the  notes ;  but  all  right  of  redemp- 
tion in  yones,  if  any,  was  preserved — so  that,  in  case 
of  such  right  being  asserted,  he  would  have  been 
enabled  to  maintain  it  without  reference  to  them. 

How  then  can  this  plaintiff  establish  his  right — on 
payment,  or  subject  to  the  payment  of  the  notes  in 
question — ^to  get  back  the  stock  and  stations  thus  dealt 
with  ?  He  himself  transferred  his  interest  in  them  to 
Robey ;  and  the  latter,  if  he  has  since  conveyed  them  to 
other  persons,  was  enabled  to  do  so  by  the  plaintiff's 
own  deliberate  act,  very  probably  by  joining  in  the  con- 
veying instrument.  The  transaction  between  him  and 
Robey  was  one  of  absolute  sale,  intentionally  so ;  and 
Walker's  agent,in  abandoning  all  claim  on  the  property, 
and  surrendering  the  assignment  accordingly,  did  no 
more,  although  not  aware  of  the  facts  or  the  object, 
than  assist  in  canying  the  arrangement  into  effect. 

But  Robey,  it  is  objected,  was  bound  to  have  restored 
the  notes ;  the  consideration  to  Jones ^  therefore,  has  as 
to  the  greater  part  failed :  and  Walker^  by  his  agent  s 
act  has  enabled  Robey  to  perpetrate  that  wrong  upon 
him.  As  the  evidence  now  stands,  we  must  take  it 
that  the  facts  are  so.  Does  it  follow,  however,  that  the 
plaintiff  is  to  be  adjudged  in  this  suit, — as  against  the 
defendant,  an  innocent  person  in  that  matter, — entitled 
to  get  back  the  property  thus  improvidently  conveyed? 
I  do  not  think  so.  The  plaintiff's  lien  or  claim  on  the 
property,  if  still  in  Robey' s  hands,  would  be,  not  that  of 
a  mortgagor,  claiming  the  estate  or  a  share  therein  on 
payment  of  the  notes  in  question,  but  that  of  a  vendor 
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i^^»       of  all  his  intereet,  defrauded  of  the  larger  portion  of  the 
JoNBB       price.    That  is  the  plaintiff's  real  complaint,  in  effect:— 
^'  not  that  the  estate  was  put  back  again  into  Bobej^s 

hands,  whereby  he  was  enabled  to  effect  their  then 
common  object,  but  that,  under  circumstapces,  the 
particulars  of  which  we  can  now  never  know,  Robey 
failed  to  carry  out  his  contract  as  to  the  notes.  For 
this,  anymore  than  for  the  re-assignment  itself,  although 
practically  a  fraud  on  the  plaintiff,  or  that  which 
enabled  Robey  to  commit  one,  the  defendant  cannot  in 
my  opinion,  under  the  circumstances  of  the  case,  be 
held  responsible. 

If,  however,  we  put  Jones*  absolute  sale  to  Robey  out 
of  the  question,  and  consider  the  plaintiff  still  as  simply 
a  mortgagor  entitled  to  redeem  the  property — ^then  I 
say  that  he  has  that  right  of  redemption  now,  at  this 
moment,  by  virtue  of  Walker's  re-assignment,  without 
paying  the  notes  or  any  of  them.  Consequently,  as  it 
appears  to  me,  the  plaintiff  was  not  injured  by  that 
transfer;  and  all  ground  of  complaint,  therefore,  against 
either  the  defendant  or  Robey ^  in  respect  of  the  act,  fails. 

My  learned  colleagues,  however,  being  of  opinion 
with  the  respondent,  the  defendant's  appeal  is  dismissed 
with  costs ;  for  the  reasons  already  assigned  by  their 
Honors  on  the  hearing  of  the  appeal,  and  by  Mr.  Justice 
Milford  on  pronouncing  his  original  order. 

It  may  be  well  to  mention,  for  the  sake  of  strict 
accuracy,  though  the  variance  is  not  of  the  slightest 
moment,  that  the  defendant  discounted  in  fact  four  of 
the  plaintiffs  notes ;  two  being  two  of  those  originally 
given,  and  the  other  two  being  the  amount  (with  some 
variation)  of  the  third  original  note,  divided. 

Milford,  J.  I  have  not  heard  anything  on  the  ail- 
ment of  this  appeal  which  has  induced  me  to  alter  my 
opinion  as  to  the  propriety  of  the  order  I  made  on  the 
motion  for  an  injunction  before  me — viz.,  that  it  should 
be  continued  till  the  hearing  of  this  cause,  when  the 
cquities,whatever  they  maybe,  can  be  arranged  between 
the  parties.  It  is  desirable,  however,  that  I  should  notice 
some  of  the  arguments  urged  for  the  appellants. 
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The  facts  appear  on  my  former  judgment.  >^*^- 

It  is  admitted  that  the  case  of  Lockhart  v.  Hardy  (a)       Jones 
is  good  law,  but  it  is  sought  to  distinguish  the  present      w^Ikkr 
case  from  that  on  several  grounds. 

The  principle  of  that  case  is,  that  a  mortgagee  should 
be  in  a  condition  to  return  the  mortgaged  property  in 
statu  quo  ante  when  paid  the  debt,  and  that  if  he  cannot 
do  this,  he  will  not  be  allowed  to  proceed  for  the  debt 
upon  any  other  security  he  may  have.  This  principle 
involves  another,  that  in  whose  hands  soever  the  debt  is, 
there  all  the  securitiesmustlikewisebe,that  amortgagee 
will  not  be  allowed  to  alienate  the  securities  away  from 
the  debt. 

First,  it  is  contended  that  when  the  plaintiff  and 
Robey  originally  entered  into  the  an*angement  by  which 
the  notes  and  the  mortgage  were  to  be  given  by  the 
plaintiff  to  Robey ,  he  must  have  known,from  the  general 
usage  of  persons  giving  securities  on  stock  and  stations, 
that  the  promissory  notes  then  given  would  be  put  in 
circulation  without  the  mortgage  being  at  the  same  time  ♦ 

assigned,  and  that,  therefore,  he  cannot  complain  of  this 
not  having  been  done.  A  conclusive  answer  is  that  there 
is  no  evidence  of  any  such  general  usage,  and  the  general 
rule  applies,  that  parties  entering  into  a  contract,  enter 
into  it  with  a  knowledge  of  the  law,  and,  therefore,  both 
the  plaintiff  and  Robey  must  be  taken  to  have  had  a 
knowledge  of  the  case  of  Lockhart  v.  Hardy ^  and  that 
the  principle  there  laid  down  is  the  law. 

That  principle,  however,  is  subject  to  this,  that  the 
promissory  notes,  if  put  in  circulation  (which,  if  done,  is 
done  contrary  to  the  duty  of  the  mortgagee,  unless  he  at 
the  same  time  assign  the  mortgage)  and  taken  by  a  per- 
son for  valid  consideration  without  notice  that  this  has 
been  done,  can  be  enforced  against  the  drawer.  If  taken 
by  a  person  having  notice  of  the  mortgage,  he  would  be 
entitled  to  have  the  mortgage  assigned,  and  if  he  should 
neglect  to  do  so,  he  would  put  it  in  the  power  of  the 
mortgagee  to  deal  with  the  mortgage  illegally,  and  can- 
not complain  if,  in  consequence  of  the  mortgagee  so 

(a)  9  Beav.  349. 
D— 3 
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1863.  dealing  with  it,  he  is  prevented  from  suing  on  the  notes. 
Jones  In  the  present  case,  the  mortgagee  {Robey)  assigned 

W  ^KK  ^^®  ^®^^  ^^^  securities  to  Walker ,  who  thereupon  was  in 
the  same  position  as  Robey  had  been. 

But  then  it  is  said  that  the  deed  I  have  called  a  mort- 
gage is  not  a  mortgage  but  a  trust  deed,  and  therefore 
not  within  the  principle  of  the  case  of  Lockhartv. Hardy. 
I  cannot  think  so.  Even  if  this  were  a  trust  deed,  the 
principle  extends  to  such  a  deed  and  to  securities  gene- 
rally;  and  whether  the  land,  stock,  or  stations,  are  given 
as  a  security  by  means  of  a  trust  deed  or  mortgage  in 
the  strict  sense  of  the  word,  there  is  no  difference. 
When  the  debt  is  paid,  the  securities  must  be  given  up 
uninjured  by  the  mortgagee.  The  promissory  notes, 
bond,  or  covenant,  if  any,  and  all  the  title  deeds,  must  be 
returned  to  the  mortgagor. 

It  is  then  said  that,  admitting  Walker  to  stand  in  the 
place  of  Robey  after  the  assignment  to  him,  the  trans- 
action between  Jon  ea  and  Robey,  whereby  the  partnership 
^  between  them  was  agreed  to  be  dissolved  upon  payment 

of  £1,000  by  Robey  to  Jones,  the  delivery  of  the  notes 
to  Jones  by  Robey,  and  the  one-third  of  the  stock  aiid 
stations  belonging  to  JoTies  given  up  to  Robey,  prevents 
Jon^s  now  obtaining  this  injunction — he  having  con- 
veyed away  the  equity  of  redemption  to  Robey.  Robey 
would  have  obtained,  if  the  agreement  had  been  carried 
out,  not  an  equity  of  redemption,  but  the  whole  interest 
in  one-third  of  the  stock  and  stations.  What  Jones  in- 
tended toobtain  by  that  agreement  was  a  discharge  from 
the  debt,  and  £1,000  in  consideration  of  his  giving  up 
his  interest  in  the  stock  and  stations ;  but  he  never  got 
such  discharge,  and  as  between  him  and  Robey  the  stock 
and  stations  could  never  have  been  claimed  by  Robey. 
The  whole  matter  rested  on  agreement,  except  that  the 
£1,000  had  been  paid  by  Robey.  The  transaction  was 
clearly  fraudulent  on  Robey' s  part;  as  represented  in  the 
plaintiff's  affidavit  he  had  not  the  notes,  nor  could  he  get 
them,  and  when,  according  to  the  agreement,  he  was  to 
give  them  up,  he  stated  that  he  had  them  in  his  pos- 
session cancelled.    Under  these  circumstances  Bobey 


V. 

Wai^ker. 
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could  never  have  claimed  the  stock  and  stations  as  ^863. 
against  Jones,  This  being  so,  Walker  or  his  agent  Jones 
either  knew  of  the  transaction  or  not.  I  will  take  it  for 
granted  that  he  did  not,  for  I  do  not  find  any  proof  that 
he  had  such  notice.  As,  therefore,  he  knew  nothing  of 
it,  as  far  as  he  is  concerned  his  position  is  not  altered. 
Jones  had,  before  it  took  place,  the  equity  of  redemption; 
he  had  a  duty  and  right  to  pay  off  the  mortgage,  so  after 
the  transaction  he  is  in  the  same  position.  Whatever  act 
done  before  would  have  injured  Jcm^s,  the  same  act  done 
afterwards  would  have  injured  him.  If  Walker  had  no 
right  to  part  with  the  mortgage  before  that  transaction, 
so  as  to  injure  «/on6a,he  had  no  right  to  part  with  it  after. 

It  is  Jones  who  has  the  right  to  call  upon  WdLker 
for  a  conveyance  on  payment  of  the  debt,  not  Robey, 
who  in  equity  cannot  take  anything  under  the  agree- 
ment between  him  and  Jones.  Robey  could  not 
redeem  the  mortgage,  Jones  could. 

Walker  then  without  the  knowledge  of  Jones  assigns 
either  the  absolute  interest  in  the  one-third  of  the  stock 
and  stations,  or  his  interest  in  them  as  mortgagee  (it  is 
quite  immaterial  which,  and  whether  we  call  the  original 
deed  a  mortgage  or  trust  deed)  to  Robey,  who,  as  the 
equity  of  redemption  was  not  in  him,  must  be  taken 
to  be  a  mere  stranger.  Then  how  is  Jones,  when  he 
pays  the  money  to  Walker,  to  get  back  the  stock  and 
stations?  He  never  sanctioned  their  transfer  to  Robey, 
nor  did  he  do  any  act  which  by  possibility  could  lead 
Walker  to  do  so,  for  Walker  was  ignorant  of  what  had 
taken  place  between  Jones  and  Robey. 

Walker,  therefore,  has  put  it  out  of  his  power  to 
convey  the  one-third  of  the  stock  and  stations,  and, 
unless  he  gets  them  back  so  as  to  enable  him  to  do  so, 
he  ought  not  to  be  allowed  to  proceed  with  this  action 
till  the  hearing  of  the  cause.  What  may  be  the 
decree,  of  course,  I  cannot  now  say,  as  further  evidence 
may  be  given. 

A  question  was  raised  whether  the  injunction  should 
go,  if  at  all,  without  the  amount  of  the  promissory  note, 
for  which  the  action  is  brought,  being  paid  into  Court 
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1863.  by  Jones.  It  seems  to  me  that  when  the  cause  comes  on 
Jones  for  hearing,  in  all  probability  the  decree  will  establish 
Walker.  ^^^^^^  ^^^  ^^e  plaintiff  cannot  be  sued  on  the  notes  at 
all,  or  that  he  cannot  be  sued  on  the  note  upon  which 
the  action  is  brought,  by  reason  that  Walker  has  re- 
ceived £4.000  by  sale  of  the  one-thiixi  stock  and  stations 
pledged  to  him.  If  no  other  evidence  than  that  now 
before  the  Courtwere  before  it  at  the  hearing, the  decree 
would  be  either  that  TTciiAjcr  could  not  proceed  at  all,  or 
at  least  not  till  the  notes  to  the  amount  of  £4,000  were 
taken  up  by  TraZi;er,probably  the , former  would  be  the 
decree,  but  that  is  immaterial  at  present.  This  of  course 
,  is  only  a  supposition  of  what  the  decree  may  be;  and  if 
either  of  such  decrees  should  be  made,  it  would  be  doing 
an  injustice  to  Jones  to  make  him  now  pay  this  money 
into  Court,  or  in  default  that  the  amount  should  be 
levied  upon  him  by  execution  in  the  action.  WaUcer 
has  to  my  mind  done  wrong  to  Jmiea  by  the  transac- 
tion with  Robeyy  and  therefore  ought  not  to  call  on 
him  to  pay  the  money  into  Court. 

I  am  desired  to  add  for  Mr.  Justice  Wise  that  he  con* 
curs  in  this  judgment,  and  for  the  reasons  I  have  given. 


June  24.  Broughton  ogainst  RODD. 

August  10, 12, 

16, 17, 19.  fpujs  ^as  a  bill  filed  by  Thomas  Broughton  against 

deumtion^  '*'  ^'^^^  Savery  Rodd,  Thomas  Oregan,  and  Oeorge 

Bill  for  re-  William  Oraham,,  for  the  redemption  of  certain  pro- 

chM^ed  that  pe^tics  mortgaged  to  them  by  one  Charles  HtUchinscm 

thecouside-  Roberts, 

deeds  was  not  The  bill  set  forth  the  mortgage  to  Rodd,  dated  the 

eMoutio^of  ^*^^  ^*y  ^^  September,  1858;  the  mortgage  to  Oregan, 

the  deeds,  nor  dated  the  29th  day  of  January,  1859,  to  secure  the  re- 

^^pj^jdr""  Payn^e^*  ^^  *^®  sum  of  £1,600  and  further  advances; 

and  prayed,  and  the  mortgage  to  Oraham,  dated  the  16th  day  of 

aoconnts,  an  April,  1859,  to  secure  the  repayment  of  the  sum  of 

aooount  of  all  £2,400  after  payment  of  the  prior  mortgages. 

by  the  de- 
fendants.    Answer  set  up  special  agreements  as  to  the  consideration  to  be  inserted  in 
the  deeds.     Held,  that  agreements  were  proved  and  could  not  be  set  aside  in  thii  tnit 
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The  bill  charged  that  the  respective  sums  of  £1,500 ^^63. 

and  £2,400,  mentioned  as  the  consideration  money  in  Brouohton 
the  indentures  of  mortgage  of  the  29th  day  of  January,  rJdd. 
1859,  and  the  16th  day  of  April,  1859,  respectively, 
were  not  in  fact  paid  on  the  execution  of  the  said  in- 
dentures, nor  had  such  large  sums  ever  been  paid ;  and 
that  the  defendants,  Oregan  and  Oraham,  had  received 
large  sums  of  money  in  liquidation  of  their  respective 
mortgages. 

On  the  11th  day  of  October,  1861,  the  estate  of 
Roberta  was  sequestrated;  and  on  the  10th  day  of  July, 
1862,  the  plaintiff  purchased  the  assets  of  Roberta'  estate. 

The  bill  prayed  for  an  account  of  what  was  due  to 
the  several  defendants  for  principal  and  intereston their 
respective  mortgages,  and  of  rents  and  monies  received 
by  them  respectively,  under  and  by  virtue  of  their  mort- 
^^es ;  for  an  account  of  all  suras  of  money  advanced 
by  the  defendants,  Gregan  and  Oraham,  or  either  of 
them,  to,  for,  or  on  account  of  the  said  C,  H,  Roberts^ 
and  of  all  sums  of  money  paid  to  Roberta  by  Oregan 
-and  Graham,  under  and  in  respect  of  the  indenture  of 
the  16th  day  of  April,  1859 ;  for  payment  of  the  sums 
found  due,  and  a  re-conveyance  of  the  properties  mort- 
gaged. 

The  defendant,  Gregan,  by  his  answer,  admitted  that 
the  sum  of  £1,500  was  not  paid  at  the  date  of  the  exe- 
cution of  the  indenture  of  mortgage  of  the  29th  day  of 
January,  1859,  but  said  that  that  mortgage  was  given 
by  RobeHa  to  secure  debts  to  the  amount  of  £1,500  then 
clue  to  him  by  RobeHa,  and  that  he  had  since  the 
execution  of  the  indenture  advanced  sums  amounting  to 
£574  and  upwards. 

With  respect  to  the  indenture  of  mortgage  of  the  16th 
day  of  April,  1859,  both  the  defendants,  Gregan  and 
Graham,  stated,  that  a  short  time  prior  to  the  execution 
-of  that  indenture,  Roberta  had  represented  himself  as  in- 
debted to  various  creditors  to  the  extent  of  £2,400,  and 
had  asked  them  to  settle  with  them,  and  that  he  would 
^ve  them  a  mortgage  over  this  property  for  the  full 
-amount  of  the  £2,400,  and  that  if  they  could  compro- 
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1S63.         mise  with  the  creditors  for  a  smaller  sum,  the  balance  (if 
Broughton    any)  was  to  be  a  bonus  to  them  for  the  risk  and  trouble 
RoDD.        *'^®y  took,  and  should  remain  on  the  security  of  the 
mortgage. 

June  24.  On  this  day  the  cause  came  on  for  a  hearing  upon  a 

motion  for  a  decree.  The  only  evidence  offered  was  an 
affidavit  of  the  plaintiff,  echoing  the  bill,  but  swearing 
only  according  to  his  information  and  belief,  and  the 
answers  of  the  defendants. 

Milford  for  the  plaintiff.  There  should  be  a  reference 
to  the  Master  to  ascertain  the  amounts  actually  ad- 
vanced lander  these  mortgages,  and  then  an  account  on 
the  footing  of  the  amount  so  found. 

Owen  for  the  defendant  Gregan. 

Broadhurst,  Q.  C,  for  the  defendant  Graham,  There 
is  no  case  made  by  the  pleadings  to  induce  the  Court  to 
set  aside  these  deeds  pro  tanto,  for  such  would  be  the 
effect  of  the  decree  asked  by  the  plaintiff.  There  1% 
simply  a  charge  that  the  sums  mentioned  in  the  mort- 
gages were  not  paid  at  the  date  of  the  execution,  nor 
was  such  large  sums  ever  paid.  In  order  to  set  aside  a 
deed,  some  equity  must  be  shewn  to  override  the 
estoppel.  The  plaintiff  only  swears  as  to  his  belief. 
The  mortgage  of  the  1 6th  day  of  April  is  perfectly  valid, 
notwithstanding  that  it  was  given  for  a  sum  larger  than 
was  actually  advanced.  Potter  v.  Edwards  (a),  Bown- 
tree  v.  Jacob  (6). 

Milford,  in  reply,  asked  for  leave  to  bring  further 
evidence. 

The  Primary  Judge  gave  leave  to  both  parties  to- 
bring  further  evidence  as  to  the  consideration  given  for 
the  indentures  of  the  29th  day  of  January,  and  the  16th 
day  of  April,  1859. 


(a)  26  L,  J.  Ch.  468.  (b)  2  Tannt  141. 
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On  this  day,  the  cause  was  again  set  down  for  hearing. 

For  the  plaintiff,  the  evidence  disclosed  that  on  the 
28th  day  of  February,  1859,  C.  H,  Roberts  sequestrated 
his  estate,  which  was  released  on  the  loth  day  of  April, 
1 859,  and  that  he  again  sequestrated  his  estate  on  the 
11th  day  of  October,  1861. 

Roberta  stated  that  at  the  time  the  indenture  of  the 
29th  day  of  January  was  executed,  Gregantoldhim  that 
he  was  indebted  to  him  in  the  amount  of  £1,500,  for 
judgments  and  promissory  notes,  &c.,  which  he  had 
purchased — and  that  he,  relying  on  Gregan*8  statement, 
inserted  that  amount  as  the  consideration  of  the  mort- 
gage, but  that  he  had  since  ascertained  that  the  amount 
due  by  him  was  much  less.  He  denied  that  any  account 
was  then  or  at  any  other  time  shewn  to  him. 

With  respect  to  the  indenture  of  the  16th  day  of 
April,  \S59,  Roberts  stated  that  the  sum  of  £2,400 
therein  mentioned,  was  merely  a  nominal  consideration 
intended  to  represent  the  amount  then  due  hy  Roberts  to 
his  several  creditors.  That  he  never  said  anythingabout 
Gregan  or  Graham  compvomising  with  his  creditors  and 
retaining  .  the  balance ;  that,  on  the  contrary,  it  was 
agreed  that  they  should  pay  the  creditors  in  full.  That 
Graham  acted  as  Roberts'  solicitor  in  having  his  estate 
released  from  sequestration,  and  that  he  prepared  the 
indenture  of  mortgage  himself,  which  was  attested  by 
Gregan ;  and  that  the  defendants  were  not  bound  to 
pay  the  creditors,  and  in  fact  did  not  pay  them  all. 

The  plaintiff  stated  that  at  the  time  of  the  sale  of  the 
assets  of  Roberts,  the  solicitor  for  the  official  assignee  in- 
formed the  person  present  that  from  the  evidence 
given  by  Gregan  and  Graham  in  Roberts'  insolvency, 
relating  to  this  mortgage,  these  mortgages  would  be 
much  reduced  in  amount  if  the  purchaser  would  file  a 
bill  in  equity  for  that  purpose. 

Several  of  the  creditors  of  Robei^s  swore  that  about 
the  time  of  the  indenture  of  the  1 1th  day  of  April,  1859, 
Oregan  and  Graham  had  requested  them  to  effect  and 
compromise,  and  saying  that  it  would  be  for  the  benefit 
of  Robeii^. 


1863. 

Brodohton 

V. 
RODD. 

August  10. 
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1863.  For  the  defendants,  there  was  put  in  an  account  fur- 

Brouohton  nished  by  Oregan  to  Roberta,  shewing  the  several  sums 
BoDD  which  made  up  the  sum  of  £1,500,  and  which  account 
was  examined  by  Roberts  on  the  28th  day  of  April, 
1862,  in  the  presence  of  Mr.  W.  G.  McCarthy  (the 
solicitor  for  Gregan),  and  admitted  to  be  correct 
Roberts  also  at  the  same  time,  and  at  other  times,  ad- 
mitted to  Mr.  McCarthy  that  under  the  indenture  of  the 
1 6th  day  of  April,  1 859,  the  defendants  were  to  get  as  a 
bonus  the  balance,  if  any,  between  the  sum  of  £2,400 
and  the  sum  actually  paid.  The  defendants  both  re- 
affirmed the  statements  made  in  the  answer,  and  stated 
that  had  it  not  been  for  the  inducement  of  the  bonus, 
they  would  not  have  entered  into  the  arrangement  atall, 
as  Roberts  was  in  a  very  precarious  state  of  health,  and 
their  only  security  was  his  life  estate.  That  Roberts 
gave  them  a  list  of  the  creditors  with  the  sums  due  to 
each,  amounting  in  the  whole  to  £2,400;  and  that  they 
had  paid  all  these  creditors  to  the  amount  of  £1,700, 
or  thereabouts — some  of  them  in  full,  and  others  by 
compromise. 

The  Attorney -General  and  Milford  for  the  plaintiff. 
The  defendants  shew  that  the  consideration  given  for 
these  deeds  was  not  that  stated  in  the  deeds  themselves, 
for  there  the  consideration  is  said  to  have  been  paid  at 
the  execution  of  the  deed.  The  deed  cannot,  therefore, 
act  by  estoppel.  The  account  given  now  by  Gregan  as 
to  the  £1,500,  is  different  from  that  given  at  his  exami- 
nation in  the  insolvency  of  Roberts.  It  is  clear  that 
Roberts  was  in  difficulties,  and  was  completely  at  the 
mercy  of  Gregan,  It  is  enough  to  allege  in  the  plead- 
ings that  the  consideration  was  not  paid,  and  the  evi- 
dence discloses  such  a  case  as  will  induce  the  Court  to 
enquire  fully  into  all  the  transactions.  One  of  the 
mortgagees,  Graham,  was  Robeiis'  solicitor  in  this  very 
affiiir.  Sugdens  V.  &  P.  (a).  Story's  Eq.  Jur.  (6), 
Bowen  v.  Kirwan  (c),  Gibson  v.  Ruussell  (d),  Watt  v. 

(a)  p.  236,  par.  24.  (6)  p.  310. 

(c)  L.  &  Q.  65,  id)  2  Y.  A  CCC  34. 
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Chrove  (a),  Drought  v.  Eustace  (6),  Hoffman  v.  Oooi  (c),        ^^^- 
Lawley  v.  Hooper  {d),  Macreath  v.  Simmons  (e).  Broughton 


Oioen  for  the  defendant  Gregan, 

Broadhuret,  Q.  C,  for  the  defendant  Graham,  The 
further  evidence  attempts  to  set  up  a  multitude  of  equi- 
table grounds  for  setting  aside  these  deeds,  so  far  as  the 
consideration  is  concerned,  but  not  one  of  them  are  set 
forth  in  the  pleadings.  Roberts  sets  up  fraud  and  mis- 
representation as  to  the  deed  of  the  29th  January, 
poverty,  partial  duress,  and  the  case  of  a  young  weak 
minded  man  in  the  hands  of  a  sharper ;  and  as  to  the 
deed  of  the  16th  April,  1859,  that  it  was  between  a 
solicitor  and  his  client,  and  a  money  lender  and  his 
victim.  All  these  matters  must  be  disregarded,  as  they 
have  not  been  brought  forward  in  the  pleadings.  Until 
the  further  evidence  was  taken,  the  defendants  had  no 
notice  of  any  such  grounds.  Roberts  himself  could  not 
have  impeached  these  deeds,  for  he  has  allowed  five  or 
.six  years  to  pass  without  doing  so,  and  his  official 
assignee  in  two  insolvencies  has  never  taken  any  steps  in 
that  way.  The  plaintiff  should  have  amended  his  bill, 
and  impeached  the  agreements  which  we  set  forth  in  the 
answer.  All  he  can  do  now  is  enquire  what  those  agree- 
ments were.  On  that  point,  the  evidence  is  entirely  on 
one  side  as  to  the  indenture  of  the  29th  January,  for 
Roberts  admits  it,  but  pretends  that  he  has  since  found 
out  that  he  did  not  owe  so  much.  As  to  the  indenture 
of  the  11th  April,  all  the  probabilities  are  in  favor  of  the 
agreement  we  state.  The  cases  where  deeds  have  been  set 
aside  as  having  been  entered  into  by  a  solicitor  with  his 
client,  are  all  where  the  solicitor  has  been  the  family 
solicitor,  or  one  long  and  confidentially  employed.  Here 
Graham,  only  acted  for  Roberts  in  this  transaction.  The 
plaintiff  cannot  in  any  form  of  pleading  impeach  these 
deeds.  If  he  purchased  with  that  view,  the  Court  would 

(a)  2  8ch.  &  Lef.  501.  (6)  1  Moll.  332. 

(c)  5  Ves.  628.  {d)  3  Atk.  281. 

(e)  15  Yes.  329. 


V. 
RODD. 
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^863.        not  assist  him,  as  it  would  savour  of  maintenance  and 


Brouqhton    champerty.  Prosser  v.  Edmonds  (a),  Harris  v.  KemU^ 
Rood.       (^)»  Glapkam  v.  ShUlito  (c),  Knight  v.  Majoribanks  {d\, 
Montesquieu  v.  Sandys  («),  Smith  v.  Kay  (/). 

The  il^tom^y  Gen^^al  in  reply.  It  is  not  necessary 
to  charge  the  facts  which  have  come  out  in  evidence. 
The  Court  has  allowed  this  evidence  to  be  given,  and 
now  it  discloses  a  state  of  things  which  the  Court  will 
make  a  searching  enquiry  into.  In  all  transactions 
between  solicitor  and  client  the  Court  exercises  extreme 
vigilance,  and  will  not  aJlowasolicitorto  get  any  benefit, 
only  so  much  as  he  has  actually  advanced.  It  is  quite 
clear  that  the  defendants  hadiio&^r^dcompletely  in  their 
power,  and  did  what  they  chose  with  him. 


AugtiBt  19. 


On  this  day  judgment  was  delivered  by  his  Honor 
the  Primary  Judge. 

This  is  a  suit  instituted  for  redemption  by  the  owner  of 
the  equity  of  redemption  of  land  and  houses  comprised 
in  two  mortgages,  one  appearing  on  the  face  of  it  to  be 
for  £1,500,  made  by  Roberts  to  the  defendant  Gregan, 
and  the  other  appearing  on  the  face  of  it  to  be  for 
£2,400,  made  originally  by  Roberts  to  the  defendant 
Oraham,  but  now  vested  in  him  jointly  with  the  de- 
fendant Gregan. 

There  is  no  question  but  that  there  must  be  a  decree 
for  redemption ;  but  the  only  point  raised  is  whether  the 
considerations  mentioned  in  the  deeds  can  be  disputed 
as  not  being  the  true  considerations  for  them. 

It  is  quite  plain  from  the  evidence  that  the  statements 
in  the  operative  parts  of  the  deeds,  that  the  conveyances 
were  respectively  made  in  consideration  of  £1,500  and 
£2,400  respectively  paid  at  the  time  of  the  execution  of 
the  deeds,  is  not  true.  No  money,  in  fact,  passed  at  the 
time.  This  opens  the  question  as  to  what  really  werethe 
considerations  for  these  deeds  respectively ;  and  if  the 


(a)  1  Y.  &  C.  496. 
(c)  7  Beav.  149. 
(€)  18  Ves.  302. 


(6)1  Sim.  111. 
{d)  11  Beav.  322. 
(/)  30  L.  J.  Ch.  45. 
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Court,  either  by  means  of  the  evidence  before  it,  or  by         1863. 
a  reference  to  the  Master,  should  find  that  the  con-    Bbouohton 
sideration  was  less  in  amount  than  the  sums  mentioned        ^^^^ 
in  the  deeds,  it  would  consider  the  sums  so  shown  to 
be  the  real   considerations  as  the  principal  money 
originally  advanced,  and  the  decree  would  be  for  an 
account  on  that  footing. 

If  I  can  ascertain  the  amount  of  what  ought  to  be 
considered  as  the  principal  in  these  cases,  of  course  I 
shall  not  send  it  to  the  Master  to  make  that  enquiry. 
I  find,  on  attentively  reading  the  evidence,  that  I  am 
in  a  position  to  do  so. 

First,  as  to  the  mortgage  for  £  1 ,500.  This  was  made 
on  the  29th  day  of  January,  1859.  Roberts,  the  owner  of 
the  estate,  was  then  in  difficulties,  and,  in  fact,  his  estate 
was  sequestrated  on  the  28th  of  February  following. 

Amongst  other  creditors,  he  was  indebted  to  the  de- 
fendant Gregan,  who  had  advanced  money  to  and  for 
him,  and  had  obtained  by  purchase  or  otherwise  judg- 
ments against  him.  Under  these  circumstances,  it  was 
agreed  between  Roberta  and  Oregan  that  the  former 
should  give  the  latter  the  mortgage  in  question,.on  the 
representation  that  the  sum  of  £1,500  was  due.  It  does 
not  appear  that  an  account  in  writing  was  actually  fur- 
nished by  Oregan  to  RobertSy  but  he  subsequently  saw 
the  account  in  Mr.  McCarthy's  possession,  by  whom  it 
was  read  to  him,  and  admitted  that  it  was  correct.  Nor 
did  he  ever  call  it  in  question,  either  in  the  insolvency 
proceedings  in  1859,  or  in  the  insolvency  proceedings  in 
1862  (for  Roberts  was  twice  in  the  Insolvent  Court). 
It  is  said  that  when  Oregan  was  examined  under  the 
second  insolvency,  he  did  not  give  the  same  account  of 
what  was  the  consideration  for  the  deed  as  he  does  now, 
or  as  appears  by  the  account  in  Mr.  McCarthy's  hands 
which  was  shown  to  Roberts,  But  it  will  be  seen,  by  ex- 
amining this,  that  he  at  first  speaks  generally  without 
books  and  papers,  but  afterwards  rectifies  his  examina- 
tion by  reference  to  books  and  toa  statement  then  in  his 
hands.  He  was  examined  first  on  the  9th  of  April,  1862, 
andagainonthel5thof  the  samemonth.  He  givesalso  an 
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1863. account  of  further  advances,  but  with  that  we  have 

Bbouohton  nothing  to  do ;  although  there  is  no  evidence  that  there 
RoDD.  ^^  *^  actual  settled  account  between  Qregan  and 
Roberts  when  the  deed  was  executed,  such  may  be  in- 
ferred from  the  execution  of  the  deed  itself,  and  from 
Roberta'  recognition  of  the  account  when  he  saw  it  after- 
wards, and  by  his  never  disputing  it,  either  in  the  in- 
solvency proceedings  or  afterwards,  till  now. 

I  am  of  opinion,  therefore,  that  the  sum  of  £1,500  is 
to  be  considered  as  the  principal  money  on  which  the 
Master  is  to  take  the  account  as  incurred  by  this  mort- 
gage. Of  course  he  will  see  what  further  advances 
have  been  made. 

Then  as  to  the  other  mortgage  for  £2,400.  the  def en- 
dants  state  that  a  listof  debts  wasgiven  them  hy  Roberta^ 
a.s  must  have  been  the  case,  and  that  they  agreed  to 
get  them  discharged  in  consideration  of  £2,400  to  be 
secured  by  this  mortgage.  It  does  not  appear  what  the 
amount  of  the  debts  actually  was,  for  the  list  is  not  pro- 
duced, nor  does  it  appear  that  all  Roberts*  debts  were 
mentioned.  Roberts  now  says  the  mortgage  was  given 
to  secure  only  the  amount  that  they  might  pay,  and  that 
£2,400  was  only  a  nominal  consideration ;  but  he  ap- 
pears to  have  often  stated  the  reverse  to  Mr.  McCarthy, 
and  that  the  defendants  were  to  have  a  bonus,  as  stated 
by  them.  Roberts'  interest,  which  he  mortgaged,  was 
only  an  estate  for  his  own  life,  which,  though  a  young 
life,  was  not  a  good  one,  he  being  then  in  bad  health. 
Now,  what  should  induce  Graham  and  Oregan  to  run 
the  risk  of  paying  off  these  debts  without  any  conside- 
ration, and  with  no  certainty  of  ever  being  repaid  ?  I 
cannot  believe  that  such  was  the  arrangement.  It  is 
much  more  likely  that  the  agreement  should  have  been 
such  as  is  represented  by  the  defendants,  that  they  should 
have  a  bonus  and  make  the  best  bargains  they  could 
with  the  creditors.  This  deed  was  never  questioned  by 
Roberts  any  more  than  the  other,  so  far  as  now  appears. 
There  was  a  bill  filed  by  him  against  Graham,  in  some 
way  questioning  this  deed,  but  the  proceedings  are  not 
in  evidence,  and  it  may  have  reference  to  the  further 
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advances,  to  secare  which  it  was  given,  as  well  as  to  1863. 
secrrethesumof  £2,400,  or  torentsreceived  by Oraham.  Broughton 
There  is  no  objection  made  by  Roberts  under  either  of  rodd. 
the  insolvencies.  It  is  said  that  several  of  the  creditors 
were  given  to  understand  by  Oregan  that  if  they  took 
less  than  their  debts  it  would  be  for  the  benefit  of 
Roberts.  There  is  only  one  witness,  however,  who  says 
that  this  representation  was  made  by  Gregan  in  Roberts* 
presence,  and  it  appears  to  me  that  such  representations 
may  have  been  made  by  Gregan  falsely,  and  perhaps 
with  the  sanction  of  Roberts,  in  order  to  enable  him  to 
get  a  larger  benefit  under  the  deed  ;  and  if  so,  they  can- 
not aflTect  the  agreement  between  Roberts  and  Chraharfi 
and  Gregan.  I  must  say  I  think  the  agreement  was 
such  as  is  represented  by  the  defendants.  I  need  not, 
therefore,enquirewhatwaspaid  bythe  defendants  under 
the  deed,  but  must  take  the  sum  of  £2,400  as  the  princi- 
pal money  on  which  the  interest  is  to  be  charged.  Of 
course,  further  advances  will  have  to  be  taken  into  the 
account.  It  was  said  that  the  agreement  between 
Roberts  and  Graham  and  Gregan  cannot  stand,  because 
Grahxim  was  Roberts*  attorney,  and  it  was  made  under 
pressure.  The  agreement,  however,  must  be  taken  to  be 
valid  till  set  aside  by  a  decree  of  this  Court.  It  has  not 
been  set  aside,  nor  can  it  be  in  this  suit.  The  question 
here  is  what  was  the  consideration  for  the  deed,  and  it  is 
shown  to  be  this  agreement  which  was  performed  bythe 
defendants  on  their  part,  for  they  say,  and  it  is  not 
denied,  that  they  paid  all  the  debts  in  the  list,  i.e.,  all 
the  debts  they  contracted  to  pay,  though  Roberts  may 
have  subsequently  paid  some  debts  which  he  then  owed. 
I  therefore  declare  that  these  sums  are  to  be  taken  as 
the  principal  moneys  advanced,  and  direct  the  account  in 
the  usualformina  redemption  suit  where  the  mortgagee 
has  been  in  possession. 
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1863. 


June  27. 

Appeal  for 
costs  only 
allowed  in 
this  colony. 


DiGHT  against  Gordon  (a). 

rilHIS  was  an  appeal  by  the  defendant  from  the  decree 
upon  further  directions  of  his  Honor  the  Primary 
Judge,  whereby  the  defendant  was  decreed  to  pay  the 
costs  of  the  suit. 

Gordon  and  Mil  ford,  for  the  respondent,  took  a  pre- 
liminary objection,  that  this  was  an  appeal  for  costs  only, 
and  therefore  would  not  be  entertained  by  the  Court, 
and  cited  ChwppeU  v.  Purday  (6),  Angell  v.  Davis  (c). 

Sir  W.  Manning,  Q.  C,  and  Shephard,  for  the  ap- 
pellants, cited  Collard  v.  Roe  (d),  Norton  v.  Cooper  (e). 

Stephen,  C.  J.  The  decrees  or  orders  of  the  Primary 
Judge  are  binding  only  when  not  appealed  from,  so  that 
when  appealed  from,  the  decree,  so  far  as  it  is  appealed 
from,  in  not  binding  upon  the  parties.  A  person  who 
feels  aggrieved  by  being  ordered  to  pay  costs,  has  the 
right  to  appeal.  The  Court  here  is  in  a  different  position 
from  that  of  the  Vice  Chancellor  in  England.  We  are 
governed  by  the  wording  of  the  Statute  under  which 
appeals  in  Equity  are  brought  {  f),  which  provides 
"  that  it  shall  be  lawful  for  any  person  feeling  aggrieved 
by  any  such  decree  or  order,  at  any  time  within  fourteen 
days  next  after  the  pronouncing  or  making  of  the  same, 
to  enter  an  appeal  in  the  office  of  the  Court  against  such 
decree  or  order,  &c."  This,  in  my  opinion,  obliges  us 
to  hear  appeals  of  all  sorts,  and  leaves  us  no  discretion 
as  to  whether  we  ought  or  ought  not  to  entertain  an 
appeal  for  costs. 

MiLFORD,  J.  I  do  not  see  that  the  Court  in  this 
colony  stands  in  a  different  position  from  that  of  the 


(a)  Coram,  full  Court. 

(c)  4  M.  &  C.  362. 

(e)  5  De  G.  M.  6c  G.  72S. 


(6)  2  Ph.  227. 

id)  2S  L.  J.  Ch.  560. 

(/}  4  Vic,  No.  22,  8.  21. 
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Vice  Chancellor  in  England.     There  is  no  enactment  or        IS&S^ 

express  rule  in  England  that  there  shall  be  an  appeal        Dioht 

upon  all  matters  except  costs;  but  the  appellate  Court      Guedon. 

refuses  to  hear  any  appeal  upon  costs;  and  if  the  Courts 

of  appeal  in  England  can  refuse  to  hear  appeals  upon 

costs,  we  can  do  so  here.     We  follow  the  decisions  and 

practice  of  the  English  Courts,  except  where  there  is  a 

jule  to  the  contrary,  and  I  am  not  aware  of  any  such 

rule  here.     The  practice  is  the  same  as  in  Lord  Hard- 

wick*8  time.     If  the  appeal  be  substantially  for  costs, 

the  Court  will  not  entertain  it,  on  the  ground  that 

other  unimportant  and  incidental  matters  are  included. 

Costs  are  almost  always  discretionary,  and  if  appeals 

were  allowed  in  respect  of  them  alone,  a  very  wide 

door  of  uncertainty  would  be  opened. 

Wise,  J.  I  quite  agree  with  the  remarks  of  Mr. 
Justice  MilfordsLS  to  the  inexpediency  and  inconvenience 
of  allowing  an  appeal  upon  the  question  of  costs.  No 
doubt  it  is  better  that  there  should  be  finality,  especially 
in  Equity,  but  I  regret  that  I  cannot  see  that  we  have 
any  alternative,  and  that  we  are  expressly  bound  to 
entertain  this  appeal.  It  is  plain  that  in  England  the 
Court  would  not  allow  any  such  appeal ;  and  if  it  had 
not  been  for  the  express  words  in  the  statute,  I  should 
have  had  no  doubt  that  we  could  not  have  allowed  it. 
The  statute  gives  not  only  the  same  rights  of  appeal  as 
in  England,  but  provides  expressly  that  any  person 
aggrieved  should  have  a  right  of  appeal  in  respect  of  the 
matter  in  which  he  is  aggrieved.  Here  the  appellant 
alleges  that  he  feels  aggrieved  by  being  decreed  to  pay 
the  costs  of  this  suit.  I  think  the  statute  compels  us  to 
entertain  every  appeal  of  every  person  who  may  be  in 
any  way  aggrieved.  No  rule  of  Court  would  deprive 
us  of  the  power  to  entertain  this  appeal.  It  might  act 
as  a  safeguard  against  frivolous  appeals,  if  the  costs 
were  taxed  and  payment  enforced  immediately. 
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1863. 


Angust  17. 

Vestine  order 
made  by  con- 
sent where 
Crown  repre- 
sents estate  of 
heir  at  law  of 
intestate,  who 
was  out  of  the 
jurisdiction. 


Glascock  against  Foreman. 

rilHIS  was  an  application  for  an  order  under  the 
Trustee  Act,  1852,  vesting  the  fee  in  certain  lands 
sold  under  the  decree  in  this  suit  in  the  purchasers. 
The  heir  at  law  of  the  intestate  was  out  of  the  juris- 
diction of  the  Court,  and  his  estate  was  represented 
by  the  Attorney  General. 

Gordon,  in  support  of  the  motion,  cited  Re  MinchinB 
Estate  (a),  WUka  v.  Groom  (6). 

Owen,  for  the  Ci-own,  consented. 

The  Pkimary  Judge.    As  the  Crown  appears  to 
consent,  I  think  this  order  may  be  granted. 


September  19, 
20,21. 

In  suit  for 
specific  per- 
formance 
defendant 
claimed  com* 
pensation  as 
having  been 


mish 

plaintiff's 
misdescrip- 
tion.    Held, 
that  as  de- 
fendant had 
ample  oppor- 
tunity to 
verify  the 
description, 
he  could  not 
claim  com- 
pensation. 


Talbot  against  Cunningham  (c). 

rpHIS  was  an  appeal  by  the  defendant  from  the 
judgment  of  the  Primary  Judge,  decreeing  specific 
performance  of  an  CLgreement  without  allowing  the  de- 
fendant compensation,  claimed  by  him  for  alleged  mis- 
description by  the  plaintiff. 

The  facts  of  the  case  and  judgment  of  the  Court 
below  are  reported  supra  (d). 

The  Attorney  General  and  Gordon  for  the  appellant. 

Sir  W.  Manning,  Q.C.,  and  Milford  for  the  respon- 
dent. 

Stephen,  C.J.  I  do  not  see  that  there  has  been  any 
misrepresentation  by  the  plaintiff  in  this  agreement. 
The  description  is  doubtless  very  vague,  and  any  one 


(a)  2  W.R.  179. 

(c)  Coram,  full  Court. 


(6)  6  De  G.  M.  &  G.  205. 
(d)Vol.IU..  Pt.I.,  p.8. 
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reading  the  agreement  might  at  first  sight  take  the  same        1864. 
view  of  it  as  the  defendant,  namely,  that  the  run  was  a    ~tXlbot 
four  sided  figure  ;  but  strictly,  as  there  are  only  three  ^• 

sides  mentioned,  it  would  appear  to  be  triangular,  and 
such  in  fact  is  the  shape  of  the  run.  There  was  no 
statement  of  acreage,  nor  any  attempt  to  give  the  exact 
area.  There  was  a  misstatement  of  the  amount  of  rent 
and  assessment — it  matters  not  whether  intentional  or 
not — but  that  does  not  imply  that  the  area  was  greater 
than  it  really  is.  It  might  lead  the  defendant  to  infer 
that,  but  not  necessarily.  It  would  shew  only  what 
were  the  capabilities  of  the  run.  The  area  might  be 
small,  but  rich  and  productive,  and  then  the  assessment 
would  be  high.  But  before  the  contract  was  entered 
into,  the  letter  oi Forbes  to  the  defendant  shews  that  the 
utmost  capability  of  the  run  was  to  depasture  1,500 
cattle,  whereas  the  assessment  would  have  shewn  a  capa- 
bility to  depasture  3,000.  However,  the  main  ground 
upon  which  I  decide  is  that  there  was  a  specific  sale 
according  to  the  government  description.  It  cannot 
mean  that  the  government  description  is  as  described  in 
the  agreement,  for  a  government  description  would  be 
quite  different.  The  very  matters  which  the  government 
description  would  have  supplied,  area,  figure,  extent, 
were  are  all  wanting  in  the  description  in  the  agreement. 
If  there  was  any  doubt  felt  by  the  defendant,  he  should 
have  resolved  it,  by  a  reference  to  the  government 
description.  Further,  the  defendant  was  told  to  go  up 
to  the  station  and  examine  it  for  himself — and  for  this 
purpose  a  month  was  allowed;  accordingly,  the  de- 
fendant's son  went  up  to  the  station,  and  rode  about 
looking  after  the  cattle.  He  had  therefore  ample  means 
of  ascertaining  the  area  of  the  station,  and  removing  all 
doubts  on  the  subject.  Time  and  opportunity  having 
been  allowed  him,  it  is  too  late  nowto  raise  this  objection. 
I  do  not  think  that  taking  possession  under  the  notice 
given  that  compensation  would  be  claimed,  amounts  to  a 
waiver.  If  the  defendant  ever  had  any  right  to  compen- 
sation, he  has  still ;  but  I  do  not  think  he  ever  had  any. 
Upon  every  principle  of  moral  justice,  by  which,  to  a 
E— 8 
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1864.         great  extent,  the  discretion  of  the  Court  in  specific  per- 
Talbot       formance  must  be  governed,  it  appears  to  me  that  the 
--_    ^-  plaintiff  has  done  all  that  he  was  bound  to  do :  and  after 

the  means  at  the  disposal  of  the  defendant  to  clear  up 
the  ambiguities  of  the  contract,  it  would  be  an  act  of  in- 
justice to  give  him  compensatioil*.  If  the  plaintiff  had 
brought  his  action  at  law  he  must  have  succeeded,  and 
then  the  defendant  would  have  been  obliged  to  come  into 
this  Court  to  raise  the  question.  The  appeal  therefore 
must  be  dismissed  with  costs. 

MiLFORD,  J.  If  the  plaintiff  had  filed  his  bill  at  the 
first,  I  am  not  sure  that  I  should  have  decreed  specific 
performance,  as  both  parties  seem  to  have  acted  under  a 
misunderstanding.  Now,  however,  it  is  different — on 
both  sides  the  contract  has  been  partly  performed,  in 
fact  nothing  remains  but  the  payment  of  the  purchase 
money.  The  reason  I  did  not  give  costs  at  the  hearing 
in  the  Court  below,  was  that  the  plaintiff  had  not  ex- 
pressed himself  in  his  contract  in  the  clear  and  un- 
ambiguous manner  he  should  have. 

Wise,  J.  Each  case  must  be  governed  by  its  peculiar 
circumstances,  subject  to  general  principles.  The  pro- 
perty in  this  case  was  held  under  lease  from  the  Crown. 
The  boundaries  were  all  ascertained  and  fenced  in.  The 
run  was  sold  according  to  the  government  description. 
The  purchaser  could  not  get  more  nor  less  than  what  the 
government  recognizes  as  the  run.  There  is  an  am- 
biguity as  to  the  lines  said  to  enclose  the  run,  and  as  to 
the  amount  of  the  rent  and  assessment.  The  compen- 
sation sought  is  not  as  to  tlie  supposed  greater  extent  of 
the  run,  but  its  supposed  greater  capabilities.  Yet  it 
was  stated  in  the  letter  that  preceded  the  contract  that 
the  run  only  carried  1,500,  shewing  that  the  amount  of 
assessment  was  clearly  wrong.  The  contract  was  left 
open  for  the  defendant  to  inspect  the  run,  wliich  was 
done  by  his  son,  and  he  must  have  seen  that  it  was 
fenced  in.  In  Dyery.  Hargrave  {a)  no  compensation  was 

(a)  10  Ves.  506. 
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allowed,  because  the  place  was  fenced  in.  The  defendant         1864. 

was  not  bound  to  take  possession,  and  if  he  had  re-       xalbot 

pudiated  the  contract  when  he  raised  his  obiection  to  it,  «       ^'• 

Ii      >-.       X         11.1  „    ,  ,  .  ,        .      Cunningham. 

the  Court  would  not  have  compelled  him  to  complete  it. 

The  principle  laid  down  in  Vigers  v.  Pike  (a)  applies 
where  the  party  continues  to  deal  with  the  property 
after  he  has  discovered  his  mistake.  The  contract  em- 
braced two  runs,  and  it  would  be  impossible  to  place 
the  parties  in  statu  quo. 


Berry  against  Elyard.  ^^^^^^29  ^^' 

npHE  bill  in  this  case  was  filed  on  the  7th  of  December,  Specific  per- 
1847,  by  Alexander  Berry,  as  surviving  partner  of  contra^fcon- 
the  firm  of  Berry  and  Wollstoncraft,  and  as  executor  of  eluded  in 
the   will   of    Wollstoncraft,   against    William  Elyard,  firmed  in 
praying  that  the  contract  or  agreement  thereinbefore  ^^f^ » -^^|} . 
mentioned  or  referred  to  might  be  specifically  performed  1847,  refuaed 
—the  plaintiflF  being  ready  and  willing,  and  thereby  of  1^^^'''^ 
submitting  to  perform  the  contract  or  agreement  on  his  Confinned  on 
part ;  or  that  the  defendant  might  be  declared  to  be  a  Mntlente)  Ch. 
trustee  for  the  plaintiff,  as  such  surviving  partner  and  J-)*  but  under 
executor  as  aforesaid,  of  the  500  acres  of  land  before  stances  wlth- 
mentioned;  and  that  the  defendant  might  be  ordered  thoCourt^^ 
to  convey  the  same  to  the  plaintiff,  his  heirs  and  assigns,  below  or  ap- 
as  such  surviving  partner  and  executor ;  and  for  an  in-  ^®*  * 
junction  to  prevent  the  defendant  from  bringing  any 
action  or  ejectment  against  the  plaintiff  to  turn  him  out 
of  possession  of  the  said  premises.    The  bill  stated  that 
JViUiam  Elyard,  the  father  of  the  defendant,  became 
indebted   to  the  firm  of  Berry  and  WolUtoncraft  in 
£160 ;  that  the  firm  of  Berry  and  Wollstoncraft  were 
entitled  to  land  at  Shoalhaven,  the  boundaries  of  part 
not  having  been  defined  ;  and  that  the  said  W.  Elyard 
had  obtained  a  promise  firom  the  Crown  of  1560  acres 
which  he  had  selected  within  the  boundaries  claimed  by 
Berry  and  Wollstoncraft,  and  disputes  having  arisen,  a 

(a)  8  CI.  k  Fin.  562. 
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1864.         compromise  was  effected,  whereby  certain  other  lands  of 
Berry"^     Berry  and  WoUstoncraft  were  agreed  to  be  allotted  to 
^'  Elyard  in  lieu  of  the  1,650  acres,  which  were  to  remain 

the  property  of-Ben-yand  WoUstoncraft^  and  500  acres, 
part  of  the  land  agreed  to  be  allotted  to  Elyard^  should 
be  held  by  Berry  and  Wollstoncraft  in  satisfaction  of 
the  said  debt  and  contract,  and  accordingly  articles  of 
agreement  were  entered  into  between  Elyard  and  Berry 
and  WoUstoncraft,  dated  the  7th  of  September,  1829, 
whereby  it  was  agreed  that  the  1,560  acres  claimed  by 
Elyard  were  to  be  considered  as  his,  and  that  they 
should  be  exchanged  in  the  following  manner : — 1,060 
acres  in  the  possession  of  Berry  and  WoUstoncraft,  part 
of  Huvie's  grant,  at  the  south  of  a  creek  therein  men- 
tioned, and  estimated  at  520  acres,  and  a  part  of  their 
lands  on  the  west,  amounting  to  another  500  acres,  to- 
gether 1,060  acres,  should  be  transferred  to  Elyard,Bjii 
the  remainder  of  the  1,500  acres,  say  500  acres,  to  be 
held  by  Berry  and  Wollstoncraft  as  a  settlement  of  the 
debt,  and  that  the  northern  creek  should,  at  the  sole  ex- 
pense of  Berry  and  Wollstoncraft,  be  rendered  navi- 
gable for  boats  from  the  mouth  or  entrance  to  such 
portion  of  Hume's  grant  as  was  thereby  agreed  to  be 
transferred  by  them  to  Elyard,  by  the  removal  of  fallen 
trees  or  other  temporary  obstructions,  and  also  that  they 
should  make  such  arrangements  as  that  the  house  and 
fencing  which  then  stood  upon  that  portion  of  Hume's 
grant  to  be  exchanged,  should  be  transferred  to  Elyard 
as  part  of  the  exchange.  That  negotiations  were  after- 
wards entered  into  with  the  Government  for  the  purpose 
of  carrying  into  effect  the  said  agreement,  which  were 
afterwards  altered,  and  it  was  ultimately  agreed  that  a 
grant  should  be  made  to  Elyard  of  1,560  acres  on  the 
western  side  of  the  creek,  and  a  grant  of  1,660  should 
be  made  to  Berry  and  WoUstoncraft  on  the  eastern  side, 
and  that  Elyard  thould  convey  to  Berry  and  WoUston- 
craft 500  acres,  part  of  his  1,560  acres,  in  satisfaction  of 
the  debt ;  and  as  evidence  of  such  ultimate  arrangement 
and  as  constituting  the  agreement,  the  bill  stated  three 
letters  referring  to  a  certain  plan — ^two  from  Elyard  to 


T. 

Eltabd. 
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Berry  and  WoUstoncraft,  dated  respectively  the  27th  of  1864. 
January,  1831,  and  the  8th  of  March,  in  the  same  year,  Brrry 
and  the  third  from  Berry  and  WolUtoncraft  to  Elyard, 
dated  the  6th  of  April,  in  the  same  year.  The  bill  went 
on  to  state  that  the  letter  of  the  8th  of  March,  1831,  in- 
closed a  chart  referred  to  in  it,  shewing  the  boundaries 
of  the  500  acres,  and  the  other  land  of  Berry  and  Woll- 
stoncraft  and  Elyard;  the  death  of  WolUtoncraft  in 
1832 ;  the  appointment  of  Berry  as  his  executor ;  and 
probate  of  his  will ;  that  the  said  Elyard  having  given 
his  son,  the  defendant,  his  interest  in  the  said  1,560 
acres,  the  defendant  wrote  and  brought  to  the  plaintiff  a 
letter  containing  that  information,  and  proposing  that 
the  defendant  should  apply  to  the  Government  that  the 
grant  of  the  1,560  acres  might  be  made  out  in  the  name 
of  the  defendant,  and  promising  to  give  the  plaintiff  the 
transfer  of  his  500  acres  after  he  should  have  obtained 
the  grant,  provided  the  plaintiff  should  not  object  to  the 
said  arrangement,  and  would  not  oppose  the  defendant  in 
the  Court  of  Claims ;  that  the  plaintiff*  assented,  and 
did  not  oppose  the  defendant  in  the  Court  of  Claims,  and 
the  defendant  obtained  the  grant  of  1,560  acres  (with 
notice  of  what  had  passed  between  Berry  and  Wollston- 
craft  and  his  father),  dated  the  23rd  of  April,  1841. 
The  bill  then  described  the  boundaries  of  the  500  acres 
claimed  by  the  plaintiff,  and  stated  that  Elyard,  the 
father,  put  the  plaintiff  in  possession  of  the  500  acres, 
and  that  he  was  now  in  possession  of  them,  and  had 
fenced  a  part  of  them.  The  bill  then  charged  that  the 
defendant  executed  a  mortgage  of  1060  acres,  omitting  the 
500  acres  belonging  to  the  plaintiff;  that  he  threatened 
an  action  of  ejectment ;  and  that  neither  the  defendant 
nor  his  father  ever  asked  the  plaintiff  to  clear  the  creek, 
or  complained  of  obstructions  therein,  and  that  the  creek 
did  not  want  clearing — the  same  being  navigable  for 
boats  until  the  defendant  stopped  it  up  in  order  to  make 
a  crossing-place.  The  bill  then*  offered,  if  there  were 
any  obstructions  at  the  time  of  making  the  agreement,  to 
remove  them. 

The  defendant  put  in  an  answer  to  the  bill  on  the  27th 
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1864.         of  April,  1848,  admitting  the  agreement  of  1829,  but 
Beert        alleging  duress,  and  admitting  the  letters  of  1831.    He 
_  ^'  did  not,  however,  admit  the  letter  said  to  be  written  and 

given  to  the  plaintiff  by  him,  stating  the  gift  by  his 
father  to  him,  and  his  offer  to  convey  the  500  acres  if  he 
should  not  be  opposed  in  obtaining  the  grant.  He  said 
that  he  (the  defendant)  obtained  the  assignment  from 
his  father,  for  valuable  consideration,  without  notice,  and 
alleged  that  the  plaintiff  was  not  entitled  to  the  500  acres 
he  claims,  though  he  admitted  that  the  boundaries  which 
the  plaintiff  claims  were  correctly  set  out  in  the  bill.  He 
did  not  admit  the  plaintiff's  possession,  and  insisted  that 
as  the  plaintiff  did  not  clear  the  creek  according  to  his 
agreement,  he  (the  defendant)  was  not  bound  to  perform 
his  part  of  it — or,  if  he  was,  the  plaintiff  was  bound  to 
clear  the  creek.  He  insisted  on  the  Statute  of  Limi- 
tations, and  the  want  of  privity  between  the  plaintiff  and 
defendant. 

The  Attorney  General  and  Gordon  for  the  plaintiff. 
In  the  year  1829  Berry  and  WoUstoncraft,  being  credi- 
tors of  Dr.  Elyard  (the  father  of  the  defendant)  to  the 
amount  of  dG160,  agreed  to  take  the  land  in  liquidation 
of  their  claim.  There  was  also  an  agreement  that  the 
creek  should  be  rendered  navigable  by  the  removal  of 
trees  or  other  temporary  obstructions ;  this,  however,  was 
an  independent  agreement.  In  1882,  Berry  was  put 
into  possession  by  Dr.  Elyard,  and  he  has  ever  since 
remained  in  possession.  In  1841,  at  the  time  of  the  new 
contract  between  Berry  and  the  defendant,  Berry  was 
in  possession.  When  the  defendant  was  applying  for 
the  grant,  he  recognised  Berry^a  right  to  the  land. 
As  Berry  has  ever  since  been  in  possession,  and  as  his 
equitable  title  is  perfect,  laches  cannot  now  be  set  up  as 
a  defence  against  clothing  him  with  the  legal  estate. 
There  was  no  necessity  for  him  to  file  a  bill  until  eject- 
ment was  brought  against  him.  As  soon  as  that  was 
done,  he  filed  his  bill  and  the  action  was  abandoned.  It 
was  then  unnecessary  to  proceed  witli  the  suit  in  equity 
until  his  possession  was  further  menaced.     When  that 
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was  done  Beiry  continued  the  suit,  and  since  its  con-         1864. 
tinuance  the   second   action   of   ejectment    has   been        Bbrry 
abandoned.     Laches  never  can  be  set  up  where  the      «  '^• 
party  is  in  possession  of  the  substance  of  the  contract. 
This  being  a  contract  in  reference  to  land,  the  statutory 
Kmit  is  20  years.  The  24th  section  of  the  3rd  and  4th  W. 
IV.,  c.  27,  is  the  only  statutory  bar,  and  that  refers  back 
to  the  2nd  section,  making  20  years  the  limit.     The  de- 
fendant never  demanded  the  clearance  of  the  creek,  and 
so  he  is  barred  by  laches  from  now  enforcing  it ;  but 
that  does  not  prevent  the  plaintiff,  who  is  not  barred, 
from  enforcing  his  contract.     Fry  on  Specific  Perfor- 
mance (a),  Gibson  v.  Goldsmith  (6),  Crofton  v.  Ormshy 
(c),  Clark  v.  Moore  (d),  Sharpe  v.  Milligen  («). 

Sir  WiUiam  Manning^  Q.  C,  Broadhurst,  Q.  C,  and 
Milford  for  the  defendant.  The  clearance  of  the  creek 
is  a  condition  precedent  to  the  performance  of  the  con- 
tract by  the  defendant;  and  as  that  has  not  been  done, 
the  plaintiff  cannot  sustain  his  bill  for  specific  perfor- 
mance. The  creek  was  to  be  cleared  immediately,  but 
the  grant  was  not  to  be  obtained  at  any  definite  time. 
There  has  been  no  waiver  by  the  defendant  of  his  right 
to  have  the  creek  cleared.  The  mere  failure  to  prove  a 
demand  does  not  amount  to  a  waiver.  At  most  there 
was  only  forgetfulness  on  the  defendant's  part,  and  a 
Court  of  Equity  would  relieve  against  that.  In  Gibson 
V.  Goldsmith  (/)  the  covenants  were  distinct  and  sepa- 
rate ;  here,  the  duty  to  clear  the  creek  was  an  integral 
part  of  the  agreement.  In  his  bill  the  plaintiff  offers  to 
perform  his  part  of  the  agreement.  In  specific  perfor- 
mance the  plaintiff  must  be  prompt,  and  must  not  sleep 
on  his  rights.  The  plaintiff's  possession  extended  only 
over  a  very  small  portion  of  the  land,  over  all  the  rest 
the  defendant  remained  in  possession.  The  defendant 
was  no  party  to  the  agreement  between  the  plaintiff  and 
his  father,  he  claims  as  a  purchaser  without  notice.  No 
new  agreement  has  been  proved.     There  is  no  evidence 

(a)  p.  822.  {b)  5  De  G.  M.  &  G.  757. 

(c)  2  Sch.  &  Lef.  581,  ps.  602-3.         {d)  IJ.  &  L.  723,  p.  727. 
{e)  22  Beav.  606.  (/)  Infra. 
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1864.         that  the  letter  on  which  plaintifif  relies  was  ever  signed; 
Berry        it  cannot,  therefore,  be  a  declaration  of  trust.     Before 
^-  the  grant  issued,  neither  paily  had  any  right  to  the 

land.  Plaintiff  could  not  have  obtained  the  grant, 
therefore  the  withdrawal  of  his  opposition  could  not  be 
any  consideration.  The  terms  of  the  new  agreement, 
which  the  plaintiff  sets  up,  are  too  vague  and  ambiguous 
for  the  Court  to  enforce.  After  the  lapse  of  twenty 
years  the  Statute  of  Limitations  is  a  bar,  and  even  within 
twenty  years  laches  may  prevent  the  Court  of  Equity 
from  lending  its  assistance.  Fry  on  Specific  Perfor- 
mance (a),  Addison  on  Contracts  (6),  Story  on  Eq. 
Jur.  (c),  Lewin  on  Trusts  (d),  HUlas  v.  Magoveran  {e). 
Lord  J.  Stuart  v.  L.  dt  N.  W.  Railicay  Company  (/), 
Dale  V.  Hamilton  (g). 

The  Attorney  General  in  reply.  The  consideration 
for  the  500  acres  was  the  extinguishment  of  the  debt  due 
by  Elyard,  senior.  The  clearance  of  the  creek  formed 
no  part  of  the  consideration,  but  was  a  separate  agree- 
ment. The  defendant  has  either  recognised  our  right 
freed  from  the  stipulation  as  to  the  clearance  of  the 
creek,  or  has  made  a  declaration  of  trust.  Plaintiff  has 
over  and  over  again  recognised  our  right  to  the  land, 
but  never  once  required  the  creek  to  be  cleared.  The 
forbearance  to  press  his  claim  in  the  Court  of  Claims  is 
a  good  consideration,  for  then  defendant  would  not  be 
obliged  to  go  before  the  Court  at  all.  In  Haigh\.  Brooks 
(A),  the  giving  up  a  void  guarantee  was  held  a  good  con- 
sideration. Plain tifi^s  equitable  title  is  complete,  and  he 
is  not  required  to  be  prompt  in  clothing  himself  with  the 
legal  title.  Defendant  had  full  notice  of  our  claim,  and 
specific  performance  will  be  decreed  against  a  purchaser 
with  notice. .  The  offer  to  perfonn  in  the  plaintiff's  bill 
is  not  binding.  2  Spence  Eq.  Jur.  (t),  1  Madd.  Ch. 
Pr.  (A:),  Story  Eq.  Jur.  (I),  Fry  on  Specific  Perfor- 
mance (m),  Knight  v.  Boivyer  (n). 

(a)  ps.  322,  618,  738.  (6)  p.  20. 

(c)  8.  140.  (d)  p.  64. 

{e)  2  Sup.  Court  R.,  Eq.  82,  60.  (/)  1  De  G.  M.  k  G.  721. 

ig)  6  Hare.  381.  {h)  10  A.  &  K  309. 

(t)  p.  20.  (it)  p.  682. 

{I)  8.  784.  (m)  p.  32.  (n)  2  De  G.  &  J.  421. 
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The   Primary  Judge  having   recited  the  facts   as        1864. 
above,  delivered  the  following  judgment : —  Bekry 

The  bill  is  clearly  framed  on  the  agreement,  as  consti-  elyard. 
tuted  by  the  articles  of  1829  and  the  letters  of  1831,  for  October  26. 
WoUstoncraft  died  in  1832,  and  the  suit  is  by  the 
plaintiff  in  his  capacity  of  surviving  partner  of  the  firm 
of  Berry  and  WolUtoncrafty  and  as  executor  of  WoU- 
stoncraft,  so  that  if  there  were  any  new  contract  created 
by  the  letter  said  to  have  been  written  in  1841,  just 
prior  to  the  grant  to  the  defendant,  that  is  not  the  con- 
tract on  which  the  plaintiff  sues.  This  appears,  too,  by 
the  plaintiffs  offer  to  perform  his  part  of  the  contract, 
and  by  his  statement  of  clearing  the  creek  as  a  thing  he 
was  bound  by  the  contract  to  perform.  I  can  only  look 
on  the  letter  of  1841  then,  even  if  sufficiently  proved,  as 
evidence  of  what  the  former  contract  was,  or  perhaps  as 
a  ratification  of  it  by  the  defendant,  so  far  as  he  is  con- 
cerned, or  a  statement  of  willingness  to  be  bound  by  it. 

I  do  not  conceive  that  the  original  contract  of  1829 
was  varied  beyond  what  appears  to  be  a  variation  by  the 
letters  of  1831.  They  do  not  touch  upon  the  clearance 
of  the  creek,  and  I  think  that  continued  to  be  a  matter  to 
be  performed  by  the  plaintiff,  as  I  do  not  see  that  there 
is  anything  to  show  that  it  was  released  or  waived.  That 
was  an  act  to  be  done  by  the  plaintiff  in  consideration  of 
the  transfer  of  the  land  by  the  defendant  as  much  as  the 
transfer  of  the  land  was  an  act  to  be  done  in  conside- 
ration of  the  clearing  the  creek.  This  Court  could  never 
compel  the  performance  of  the  one  without  securing  at 
least  the  perfoinnance  of  the  other.  There  appears  to  be 
no  reason  indeed  why  the  creek  could  not  have  been 
cleared  within  a  reasonable  time,  and  as  soon  as  the  deed 
should  be  ready  for  conveying  the  500  acres.  However, 
nothing  was  done  on  either  side  before  the  recognition  of 
the  contract,  in  1841,  by  which  I  will  consider  that  all 
laches  as  to  enforcing  the  contract  had  been  waived  up 
to  that  time.  The  Court  did  not  formerly  confine  relief 
by  decreeing  the  special  performance  of  a  contract  witliin 
six  years.     If  a  proper  case  were  made  out,  the  Statute 
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1864:         of  Limitations  did  not  apply  ;    Wright  v.  Howard  (a). 
itoEY        The  24th  section  of  8  and  4  William  IV.,  c.  27,  has, 
^-  however,  now  bound  the  Court  of  Equity  not  to  exceed 

the  time  in  which  a  person  might  bring  an  action  at  law 
to  recover  the  land,  but  it  has  not  prevented  the  Court 
from  refusing  a  specific  performance  within  that  time. 
The  plaintiff  in  such  a  suit  must  be  prompt  and  eager, 
and  must  follow  up  his  suit  diligently;  Moore  v. 
Blake  (b),  Dorin  v.  Harvey  (c).  Itcajinot  be  said  that 
a  party  lying  by  for  six  and  a  half  years  before  he  files 
his  bill  is  prompt  and  eager.  It  is  true  that  laches,  in 
the  technical  meaning  of  the  word,  is  not  pleaded  or  in- 
sisted on  in  the  defendant's  answer,  but  in  fact  the  same 
objection  is  made  by  his  insisting  on  the  Statute  of 
Limitation,  and  if  not  set  up  as  a  defence,  although  not 
available  on  demurrer  ;  Rossy.  Willouby  (d).  I  am  not 
aware  of  any  case  which  shows  that  it  cannot  be  insisted 
on  at  the  hearing.  It  is  quite  clear  that  delay  in  con- 
ducting the  suit  must  be  a  ground  of  objection  irre- 
spective of  any  plea,  or  objection  in  an  answer,  and  in 
this  case  the  bill  was  filed  as  far  back  as  1847,  and  the 
answer  in  1848. 

It  is  said,  however  that  may  be,  that  this  is  not  a  snit 
for  a  specific  performance,  but  for  the  execution  of  a 
trust ;  that  the  plaintiff  has  done  all  that  he  is  bound  to 
do,  and  the  defendant  has  thereby  become  a  trustee  for 
him,  and  therefore  laches  will  not  affect  this  case; 
Clarke  v.  Moore  (e).  I  acknowledge  such  would  have 
been  the  case  if  the  plaintiff  had  done  all  that  he  was 
bound  to  do,  but  he  has  not.  Admitting  that  the  debt 
has  been  discharged,  and  the  house  and  fences  arranged 
as  agreed  upon,  nothing  has  been  done  to  the  creek,  and 
clearly  something  must  have  been  required  to  make  it 
navigable,  or  such  a  stipulation  would  not  have  been  in- 
serted in  the  contract.  I  cannot  see  that  that  stipu- 
lation has  ever  been  released  or  waived.  The  mere  cir- 
cumstance that  the  defendant  has  not  thought  it  worth 

(a)  1  Sim.  k  Stu.  190.  (5)  1  Ball  &  B.  69. 

(c)  15  Sim.  49.  (d)  10  Price  2. 

(c)  IJ.  &  L.  723. 
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his  while  to  institute  proceedings  to  get  the  creek  cleared 
is  not  sufficient  to  excuse  the  plaintiff  from  following  up 
his  claim  to  the  land  promptly. 

I  am  sorry  to  come  to  the  conclusion  that  the  plaintiff 
cannot  be  relieved  in  this  suit,  for  there  can  be  no  doubt 
but  that  a  valid  agreement  by  which  the  plaintiff  was  to 
be  entitled  to  the  500  acres  had  been  entered  into  be- 
tween the  plaintiff  and  Elyard  the  father.  I  must,  how- 
ever, dismiss  the  bill  with  costs,  there  having  been  such 
extreme  laches  on  the  plaintiff's  part  both  before  and 
after  filing  of  the  bill. 
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Bbeby 
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Elyakd. 


The   plaintiff  appealed  from   the  judgment  of  the    December  12 
Primary  Judge.  ^^'  ^** 

The  Attorney  General,  Oordon,  and  Campbell  tor  the 
appellant,  cited  in  reference  to  the  question  of  laches 
after  the  filing  of  the  plaintiff's  bill,  Cane  v.  Allen  (a). 

Sir  ir.  Manning,  Q.  C,  Broadhurst,  Q.  C,  and 
Milfoi'd  for  the  respondents. 


On  this  day,  judgment  was  delivered 

Stephen,  C.  J.  Although  with  great  distrust  of  my 
own  judgment,  I  am  unable  to  concur  with  the  other 
members  of  the  Court  in  this  matter.  It  appears  to  me, 
after  consideration  of  the  authorities  and  arguments,  that 
the  plaintiff  is  entitled  to  a  decree — subject  to  the  clear- 
ing of  the  Crookhaven  Creek,  along  the  space  indicated 
by  the  original  agreement  of  1829,  of  all  temporary  ob- 
structions existing  then  or  in  April  1831.  I  am  of 
opinion,  notwithstanding  the  sincerest  deference  to  those 
of  my  colleagues,  that  the  laches  of  which  the  plaintiff 
has  undoubtedly  been  guilty  does  not,  under  the  very 
peculiar  circumstances  of  this  case,  deprive  him  of  his 
just  claim  to  the  protection  of  the  Court,  against  as 
inequitable  an  attempt  on  the  part  of  the  defendant, 
imder  sanction  of  a  bare  legal  title,  as  (according  to  my 

(a)  2  Dow.  289. 


January  13, 
1865. 
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1864.         apprehension   of  the  facts)  could  well  be  made  on  a 
Berrt        neighbour's  property. 

To  persons  unacquainted  with  the  loose  habits  of  traf- 
ficking in  land,  which  have  prevailed  in  this  colony  from 
very  early  times,  and  with  which  the  litigation  in  this 
Court  during  the  last  twenty-five  years  has  made  me 
familiar,  the  fact  of  a  proprietor's  remaining  content  for 
ten,  twelve,  or  more  years,  under  no  better  legal  title 
than  possession,  will  appear  strange  and  unaccountable. 
The  circumstance  however  is  notoriously  common,  in  re- 
spect of  ungi-anted  lands,  and  has  not  been  infrequent 
in  the  case  of  lands  granted.  Of  Mr.  Elyard's  1,660 
acres,  occupied  in  or  about  1831,  tliere  were  1,060  acres 
mortgaged  by  him  in  1884  ;  and  yet  no  grant  issued  (as 
we  have  seen)  until  1841 — and  then  the  whole  tract  was 
conveyed,  not  to  the  two  actual  transferees  entitled,  but 
to  the  defendant.  It  may  perhaps  be  thought,  in  the 
present  case,  that  the  plaintiff  abstained  from  insisting 
on  a  conveyance,  because  he  wished  not  to  provoke  dis- 
cussion respecting  obstructions  in  the  creek — which,  if 
they  existed,  he  might  be  held  liable,  as  a  preliminary 
step,  to  remove.  I  attribute  no  such  unwillingness  to 
the  plaintiff ;  but  if  even  I  believed  this  to  be  the  real 
cause  of  his  delay,  I  should  still  not  hold  that  he  was 
thereby  disentitled  to  the  relief  sought  by  him. 

The  promptness  which  is  reasonably  to  be  expected, 
under  ordinary  circumstances,  from  a  person  who  wants 
the  aid  of  a  Court  of  Equity  to  enforce  performance  of 
an  agreement,  has  certainly  not  been  exhibited  in  this 
matter.  But,  in  the  year  1841,  when  the  grant  issued 
to  the  defendant,  the  plaintiff  had  already  been  in  pos- 
session of  his  500  acres  for  nearly  ten  years,  while  the 
defendant  or  his  father  occupied,  during  the  same  period, 
the  remaining  1,060  acres  and  no  more.  There  had,  on 
the  one  side,  been  no  demand  for  liquidation  of  the  re- 
leased debt  and  interest,  while  on  the  other  there  had 
been  no  application  to  clear  the  creek,  nor  (so  far  as  ap- 
pears) any  complaint  whatever  about  obstructions  therein. 
In  1834,  the  father  mortgaged  these  1,060  acres  specifi- 
cally to  one  McVitie.     In  1836,  in  a  letter  directing  an 
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application  for  convict  servants,  he  mentions  the  fact  that        1864. 
his  farm  contained  1,060  acres  onl3\    Pending  this  state        Bbrry 
of  things,  moreover  (although  the  defendant  now  wholly  v- 

repudiates  his  father  s  agreement),  the  defendant  by  an 
act  of  his  own — that  is  to  say,  an  advertisement  in  May 
and  again  in  September  1840,  oflTering  the  1,060  acres 
for  sale, — unequivocally  and  publicly  recognised  the 
plaintifiTs  title.  It  is  remarkable,  that  in  this  advertise- 
ment reference  is  specially  made  to  the  water  advantages 
of  the  farm ;  from  which,  it  is  said,  produce  could  be 
conveyed  to  the  harbour  equally  by  water  as  by  land. 
Surely,  if  obstructions  at  that  very  time  existed  in  the 
creek,  this  could  not  have  been  stated  with  truth ;  or,  if 
the  defendant  had  thought  the  plaintiflf  bound  to  clear 
it  from  any  obstruction,  that  was  the  occasion  to  have 
applied  to  him.  Again,  after  the  grant — that  is  to  say 
in  November  1843,  confirmed  in  December  1844,  the 
defendant  mortgages  the  same  1,060  acres,  neither  less 
nor  more,  to  a  brother.  Under  such  circumstances,  the 
plaintiff  must  have  thought  himself  secure ;  and  may 
very  pardonably,  therefore,  and  in  my  opinion  naturally 
have  concluded,  that  no  question  as  to  clearing  the 
creek  bounding  these  1,060  acres,  nor  any  attempt  to 
disturb  his  own  possession  of  the  500  acres,  would  ever 
arise  or  be  made,  on  the  part  of  this  defendant. 

At  the  close  of  the  year  1847,  however,  the  plaintiff 
finds  an  action  of  ejectment  brought  or  threatened.  He 
is  then  driven  to  seek  the  interposition  of  this  Court ; 
and,  if  it  be  not  afforded,  the  plaintiff — unless  in  a 
position  to  rely  on  the  Statute  of  Limitations — is  remedi- 
less. He  has  long  since  paid,  in  effect,  the  purchase 
money  for  the  land,  confessedly  its  probable  value  at  the 
time,  and  has  lost  the  possibility  of  recovering  his  debt, 
the  interest  on  which  alone  would  now  amount  to  a  large 
sum;  while  he  and  his  tenants  will  be  ejected,  at  the 
instance  and  for  the  benefit  of  a  person  claiming  under 
the  debtor,  with  full  knowledge  before  acquiring  any 
title  to  the  property,  of  all  the  facts  evidencing  that  of 
the  plaintiff.  Neither  is  it  immaterial  to  observe,  that 
(as  I  collect  from  the  letters  in  evidence)  the  defendant's 
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1864.         father  acquired  by  the  transaction,  as  part  of  his  1,060 
Bkrrt        acres,  land  which  at  the  time  was  the  plain tiflf's  own — 
▼•  by  original  location  or  purchase ;  and  which,  therefore, 

the  latter  now  can  never  reclaim. 

In  my  opinion  this  is  a  state  of  things,  which  takes  the 
case  out  of  the  general  rule  as  to  laches.  The  suit  is  in 
form,  no  doubt,  one  for  a  specific  performance — and  the 
contract  relied  on,  it  must  be  admitted,  is  either  one  by 
which  the  defendant  himself  is  bound,  or  the  bill  cannot 
be  sustained.  But  the  plaintiff  in  truth,  as  I  understand 
the  case,  simply  desires  to  be  let  alone.  So  long  as  the 
defendant  is  content  to  bring  no  ejectment,  the  plaintiff 
asks  nothing  from  him ;  and  an  injunction  against  such 
an  action  is  all,  I  take  it,  that  the  plaintiff  wants  now. 
He  commenced  this  suit  to  stay  the  ejectment  then 
threatened,  and  abstained  from  prosecuting  it  further, 
until  a  similar  action  was  again  threatened  and  brought. 
If  the  defendant  had  chosen  to  do  so,  he  could  long 
since  have  moved  to  dismiss  the  bill — or  he  could  have 
prosecuted  his  first,  or  begun  and  prosecuted  years  ago 
a  second  action.  I  do  not  think  him  entitled,  by  ab- 
staining equally  from  every  such  course,  now  to  take 
advantage  of  the  double  delay,  as  an  answer  to  the  plain- 
tiff's prayer  for  relief,  against  the  defendant's  own  stale 
claim.  That  claim  appears  to  me  to  be  so  inequitable, 
that  this  Court  ought  to  restrain  the  defendant  from  en- 
forcing it — although  I  think,  on  the  whole,  that  our 
decree  should  be  subject  to  the  condition  respecting 
Crookhaven  Creek,  which  has  been  already  intimated. 

It  should  be  added,  with  respect  to  the  delay  accruing 
up  to  1838,  if  not  to  the  year  1848,  that  by  the  then 
existing  Crown  regulations  (so  it  appears  from  the  cor- 
respondence), grantees  could  not  transfer  their  land, 
formally  at  least,  imtil  the  expiration  of  seven  years. 
The  defendant's  father  accordingly  proposed,  in  July 
1882,  the  substitution  of  a  99  years'  lease.  What  was 
the  reply  to  this  proposal,  or  whether  anything  was  done 
in  consequence  of  it,  I  am  unable  to  discover ;  but,  after 
the  starting  of  such  an  objection  (which  would  not  have 
been  removed  by  the  suggested  contrivance),  Mr.  Elyard 
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could  hardly  be  allowed  to  call  the  delay,  during  those         1864. 
seven  years,  laches  in  the  plaintiff.  Until  1841,  however,        Bbrey 
there  was  no  legal  title  in  any  one  to  convey ;  and  at 
that  time,  I  suspect,  the  restriction  had  ceased  to  be  re- 
garded in  any  quarter. 

With  respect  to  the  defendant's  knowledge  of  his 
father's  contract,  I  consider  the  fact  to  be  abundantly 
clear  from  the  correspondence,  independently  of  the 
transactions  of  the  advertisement,  and  the  mortgage  in 
1848.  The  defendant's  letter  to  Wollstoncraft  of  21st 
January,  1882,  tends  strongly  to  show  that  knowledge ; 
and  a  conversation  with  the  defendant  in  that  year,  un- 
equivocally evidencing  knowledge,  is  positively  sworn  to 
by  the  plaintiff.  I  beUeve  the  latter's  statement,  more- 
over, as  to  his  receipt  of  a  letter  from  the  defendant 
(before  the  procurement  by  him  of  the  grant),  promising 
to  convey  the  500  acres  on  obtaining  a  title.  The  date 
of  this  letter  is  not  given ;  but  the  father's  announcement 
to  the  Government,  that  he  had  made  over  his  right  to 
the  grant,  was  in  December  1840 — several  months  after 
the  advertisement,  which  unquestionably  describes  only 
the  1,060  acres.  The  defendant  does  not  actually  deny 
the  existence,  or  the  sending,  of  such  a  letter ;  while  the 
plaintiff  distinctly  swears,  that  he  received  it  from  the 
defendant's  own  hand.  Other  details  respecting  it  are 
added.    The  fact  stated,  too,  is  in  itself  highly  probable. 

The  defendant  has  thought  fit,  however,  not  to  rest 
his  case  on  delay  alone,  or  on  the  want  of  privity  between 
himself  and  the  plaintiff;  but  has  disputed  even  the 
existence  of  any  completed  contract  with  his  father. 
The  defendant  has  also  alleged,  in  the  face  of  over- 
whelming testimony  on  that  point,  deducible  from  the 
correspondence,  that  the  arrangement  made  by  that 
gentleman  (whatever  its  nature)  was  the  result  of  irre- 
sistible pressure  put  upon  him.  I  agree  with  my  col- 
leagues in  holding,  therefore,  that  although  in  their 
Honors'  judgment  the  bill  must  be  dismissed,  the  decree 
of  dismissal  should  be  without  costs — either  of  the  suit 
generall}',  or  of  this  appeal. 

There  is  yet  one  point  not  yet  touched  by  me — which 
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1864.  is  the  defence  set  up  in  the  answer,  founded  on  sections 
Berry  ~  ^  *^^  ^^  of  the  Statute  of  Limitations.  As  to  this,  I 
think  it  sufficient  to  say  that,  in  my  opinion,  the  enact- 
ments relied  on  do  not  affect  the  case ;  and  I  do  not 
know  that,  on  this  point,  the  other  members  of  the 
Court  differ  from  me. 

It  is,  perhaps,  unnecessarj'  for  their  Honors,  however, 
in  the  view  taken  by  them  of  the  matter,  to  express  on 
it  any  opinion. 

MiLFORD,  J.  I  have  little  to  add  to  the  opinion  I 
gave  when  I  heard  this  cause  as  Primary  Judge.  I  feel 
satisfied  that  the  plaintiff  has  been  guilty  of  such  laches 
in  this  case,  that,  however  he  may  suffer  from  his  neglect, 
this  Court  cannot  relieve  him. 

Supposing  that  this  Court  will  not  grant  a  specific 
performance  of  the  agreement,  or  an  injunction  which  is 
prayed  for  and  could  only  be  granted  in  furtherance  of 
a  decree  to  that  effect,  and  that,  in  consequence,  the 
plaintiff  should  be  without  remedy,  he  would  not  be 
able  to  recover  the  debt  originally  due  by  the  defendant's 
father  to  the  firm  of  Berry  and  WoUstoncrqft — ^that  he 
would  lose  liis  land — and  that  the  time  for  bringing  any 
action  for  breach  of  the  agreement  would  have  past. 
All  this  would  arise  from  his  own  laches.  The  contract 
was  at  the  latest  entered  into  in  1831.  In  1841  it  may 
be  considered  that  the  laches  in  not  bringing  his  suit 
was  condoned.  The  suit  was  not  instituted  till  1847, 
and  w^as  brought  to  a  hearing  only  in  1863.  There 
may  have  been  reasons  why  the  plaintiff  chose  not  to 
take  action,  but  he  must  be  supposed  to  have  known 
that  by  so  doing  he  was  losing  his  remedy.  If  at  com- 
mon law  a  ])erson  ha\dng  a  claim  to  an  estate  does  not 
prosecute  it  within  twenty  years,  he  cannot  be  relieved, 
either  at  law  or  in  equity,  whatever  may  have  been  the 
reason  for  not  prosecuting  his  claim,  unless  he  were  in- 
duced to  postpone  it  by  fraud  or  misrepresentation.  So 
here  the  equitable  rule  is  that  a  person  seeking  a  specific 
performance  of  an  agreement  is  bound  to  be  prompt  and 
eager  in  asserting  his  right ;  but  if  for  any  reason  he 
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thinks  fit  not  to  prosecute  it,  he  has  only  himself  to        ^ 
blame.  Bbbbt 

V. 

I  am  not  clear  that  I  was  right  in  dismissing  the  bill  Elyabd. 
with  costs,  for  there  were  defences  set  up  by  the  answer 
which  were  clearly  false.  The  assertion  that  there  never 
was  any  contract,  as  stated  by  the  bill,  the  absurd 
attempt  to  rebut  the  inference  drawn  from  the  attempt 
tomortgagethe  land  without  the  500acres,andgeneral1y 
the  whole  course  of  the  defence,  induce  me  to  agree  with 
the  Chief  Justice  and  Mr.  Justice  Wise,  that  the  bill 
should  have  been  dismissed  without  costs. 

Wise,  J.  I  agree  with  Mr.  Justice  Milford  that  the 
plaintiff  has,  by  his  laches,  disentitled  himself  to  the 
interference  of  the  Court  as  sought,  and  that  he  must 
be  left  to  his  legal  rights. 

I  think  an  addititional  reason  for  the  Court  declining 
to  interfere,  is  to  be  found  in  the  extreme  diflBculty,  if 
not  impoasibility,  at  this  distance  of  time,  of  ascertain- 
ing in  what  way  the  creek  is  to  be  cleared  according 
to  the  agreement.  The  dismissal  of  the  bill  will  in  no 
way  prejudice  any  right  the  plaintiff  may  have  ac- 
quired by  long  possession. 

The  nature  of  the  case,  and  the  defence  set  up,  seems 
to  me  sufficient  reason  for  dismissing  the  bill  without 
costs. 


EaTTJEIAY   against  BlANCHARD.  November  15, 

rpHE  facts  of  this  case  are  set  out  supra  (a).  piew.^to**'"''' 

The  bill  stated  the  conveyance  of  land  to  trustees  which  answer 

upon  certain  trusts,  which  were  exhausted,  with  an  ulti-  the^^lTL ' 

mate  trust  for  certain  persons,  the  benefit  of  which  had  that  defen- 
'^  dant  must 

answer  all  the 
circnmstances  which  lead  up  to  the  equity  alleged  in  the  bill  and  denied  in  plea,  but 
must  not  deny  by  answer  the  equity  itself  relied  on.  Plea,  that  defendant  claimed 
no  interest  in  the  deeds,  &c.,  in  the  hill  mentioned,  and  that  anv  knowledge  or 
possession  of  the  same  in  him  was  acquired  as  attorney  of  J.J.  Held  bad  as  being 
double.  Amendment  of  plea  refused.  Plea  to  stand  as  part  of  the  answer  with 
liberty  to  except. 

(a)  Vol.  S,  p.  1. 
F— 3 
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become  vested  in  the  plaintiff.  The  second  paragraph  of 
Rattkay  the  bill  stated  that  the  agreement  for  the  trust  deed  was 
Blanchard.  carried  into  effect  by  the  conveyance  mentioned  in  the 
next  paragraph.  The  third  paragraph  stated  the  con- 
veyance, and  that  the  deeds  or  instruments  by  which  it 
was  effected  were  in  the  possession  or  power  of  certain  of 
the  defendants,  amongst  whom  0.  Allen  was  named, 
who  claimed  some  interest  therein  independently  of  the 
other  defendants,  but  which  they  refused  to  discover. 
By  the  fourteenth  paragraph  of  the  bill,  the  plaintiff 
charged  that  the  truth  of  the  several  matters  therein- 
before mentioned  would  appear,  if  the  defendants 
(naming  amongst  them  Q.  Allen)yfo\j\^  discover  and  set 
forth,  amongst  other  things  (which  discovery  they  have 
refused  to  make),  the  dates  of,  parties  to,  and  material 
purport,  and  contents  of,  all  deeds,  instruments,  and 
other  documents,  papers,  and  writings,  and  of  all 
drafts  and  copies  of,  or  extracts  from,  all  deeds  and 
instruments  and  other  documents,  papers  and  writings 
in  their  possession  or  power  in  any  way  relating  to  the 
agreement  in  the  second  paragraph  of  their  bill  men- 
tioned or  referred  to,  or  to  the  matters  thereinbefore 
mentioned  or  referred  to,  or  any  of  them.  The  bill 
prayed  that  certain  of  the  defendants  (not  including  0, 
Allen)  might  be  declared  to  be  trustees  of  the  plaintiff 
of  the  premises  in  question,and  might  be  decreed  to  con- 
vey the  same  to  the  plaintiff,  and  that  an  account  might 
be  taken  of  the  rents  and  profits  and  payment  thereof; 
and  that  certain  defendants,  amongst  whom  was  the 
defendant  0,  Allen,  might  make  ia  full  and  true  dis- 
covery of  all  and  singular  the  matters  and  things 
thereinbefore  in  that  behalf  mentioned,  and  might 
deliver  to  the  plaintiff  the  deeds  or  instruments  in  the 
third  particular  of  the  bill  mentioned  or  referred,  &c. 
Interrogatories  were  filed  bytheplaintiff.  The  18th  was 
as  follows: — "Have  not  the  defendants  now,  or  had  they 
not  lately,  and  when  last  in  their  possession,  custody,  or 
power — or  in  the  possession,  custody,  or  power  of  their 
solicitors,  or  solicitor's  agents  or  agent,  divers,  or  some, 
and  what  deeds,  or  deed,  drafts  of  deeds,  or  draft  of  a 
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deed,  copies  of  deeds,  or  copy  of  a  deed,  accounts,  or 
account,  memoranda,  or  memorandum,  letters,  or  letter,  Battray 
books  or  book,  papers  or  writings,  or  paper  or  writing  Blanchabd. 
relating  to  the  matters  in  the  said  bill  mentioned,  or  to 
some,  or  one,  and  which  of  them,  or  how  otherwise." 
The  fourteenth  interrogatory  was  as  follows: — "  Let  the 
defendants  set  forth  the  dates  of, parties  to,  and  shew  the 
material  purport  and  contents  of  all  deeds,  instruments, 
and  other  documents,  papers,  and  writings,  and  of  all 
drafts  and  copies  of,  or  extracts  from  all  deeds  and  in- 
struments, and  other  documents,  papers,  or  writings  in 
their  possession  or  power  in  any  way  relating  to  the 
agreement  in  thesecond  paragraph  of  the  bill  mentioned 
or  referred  to." 

To  this  bill  the  defendant  (0.  Allen)  pleaded  the  fol- 
lowing plea : — "  To  so  much  of  the  said  bill  as  seeks 
any  relief  or  discovery  from  the  defendant,  save  and 
except  the  discovery  whether  he  claims  any  interest  in 
the  deeds  or  instruments  in  the  bill  named,  does  plead 
in  bar  thereto ;  and  for,  by,  and  by  way  of  plea  says 
that  he  does  not  claim,  and  never  has  claimed,  any 
interest  in  the  said  deeds  or  instruments,  and  that  any 
knowledge  of,  and  concerning  or  possession  of,  the  same 
in  him,  was  acquired  through  the  confidence  reposed  in 
him  as  attorney  of  one  Mr.  Jones,  and  this  defendant 
not  waiving  his  plea  for  answer  to  the  residue  of  the 
plaintiff's  bill,  not  hereinbefore  pleaded  to,  denies  that 
he  claims  any  interest  in  the  deeds  and  instruments  in 
the  bill  mentioned." 

Milford  for  the  defendant,  G.  Allen.  Where  a  de- 
fendant has  no  interest  in  the  subject  matter  of  the  suit, 
and  discovery  only  is  sought  from  him,  he  ought  not  to 
be  made  a  party.  The  facts  pleaded  shew  that  he  is  an 
improper  party  by  denying  the  interest  alleged,  and 
setting  up  professional  confidence  as  a  bar  to  discovery 
of  the  deeds.  This  is  not  a  double  plea,  as  all  the  facts 
tend  to  one  point.  This  being  a  negative  or  anomalous 
plea,  the  answer  does  not  overrule  the  plea.  In  a  nega- 
tive plea,  you  must  answer  the  averments  pleaded.     In 
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^^^'  the  plea,  we  aver  that  we  have  no  interest;  but  as  it  is 
Rattray  charged  in  the  bill  that  the  defendant  had  an  interest,  it 
Blanchard.  is  necessary  to  deny  it  by  answer.  The  answer  is 
subsidiary  only  to  the  plea.  The  cases  of  Pope  v. 
Bwh  (a),  and  EdTnundson  v.  Haiiley  (6)  are  overruled, 
and  in  both  cases  leave  was  given  to  amend.  Mitford 
on  Pleading  (c),  Story  on  Pleading  (d),  Daniels*  Ch, 
Pr.  (e),  Wigram  on  Discovery  (/),  PluTn/mer  v.  May  (g\ 
Saunders  v.  Druce  {h),  Strickland  v.  Strickland  (i\ 
Kirkman  v.  Andrews  (k),  Ckum/pheU  v.  Beauford  (I), 
Bailey  v.  Adams  (m). 

Gordon  for  the  plaintiff.  This  is  a  double  plea.  Two 
distinct  issues  are  raised  by  it.  A  number  of  facts 
might  have  been  pleaded  to  shew  that  the  defendant  had 
no  interest,  and  that  would  not  make  the  plea  double; 
in  the  same  way  as  to  the  possession  of  the  deeds,  but 
the  defendant  cannot  in  one  plea  raise  the  two  defences: 
The  plea  embraces  two  distinct  grounds  of  equity.  In 
Ray  V.  Marshall  (n)  it  was  held  necessary  to  obtain 
leave  to  plead  double.  The  plea  only  traverses  that 
portion  of  the  fourteenth  paragraph  of  the  bill  which 
refers  to  deeds  and  instruments;  but  does  not  deny  that 
the  defendant  has  other  documents  in  his  possession, 
whereby  the  truth  of  the  matters  alleged  in  the  bill 
would  be  shewn.  The  plea  excepts  out  of  the  bill  the 
equity  on  which  the  bill  rests,  and  thereby  becomes  a 
plea  to  a  bill  in  which  there  is  no  equity.  The  plea 
should  have  excepted  only  the  subsidiary  allegations 
tending  to  shew  the  truth  of  the  equity.  There  is  no 
averment  that  the  professional  confidence  was  reposed 
in  the  solicitor  by  his  client;  the  mere  fact  of  a  solicitor 
having  obtained  information  is  not  enough.  Mitford  on 
Pleading  (o),  1  Smiilis  Ch.  Pr.  {p),Devy8  v.  Locock  (g), 
Harris  v.  Hari^  (?'),  Wood  v.  StHckland  (s). 

{a)  1  Anstr.  Ex.  59.  (6)  lb.  97. 

(r)  pa.  276,  281,  335,  345,  36C  n  (h.)  [d)  p.  632. 

(c)  ps.  506,  509,  562,  673.  588.  (/)  p.  162. 

ig)  1  Ves.  Sen.  420.  {h)  3  Drew.  IfiO. 

(i)  12  Sim.  253.  (it)  4  B«av.  554. 

U)  I  Johnston  320.        (m)  6  Ves.  586.  (n)  1  Keen  190. 

(o)p.  344.  (p,  p.  457.  (g)  3  M.  &  Cr.  205. 

(r)  3  Ha.  450.  (»)  2  V.  &  B.  153  n. 
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Milford  in  replj'.  The  plaintiff  did  not  refer  in  his 
interrogatories  to  any  (Jocuments  by  which  the  truth  of 
the  matters  in  the  bill  would  be  shewn,  except  the  deeds 
and  instruments  which  have  been  traversed  in  the  plea, 
and  therefore  no  answer  was  required.  In  this  plea  the 
whole  equity  is  not  excepted,  only  that  part  of  the  bill 
which  requires  discovery  as  to  whether  there  is  any 
interest.  The  interest  alleged  to  be  claimed  by  the  de- 
fendant is  not  the  whole  of  the  equity  on  which  the  bill 
rests.  The  defences  raised  by  the  plea  are  to  distinct 
portions  of  the  bill,  and  therefore  the  plea  is  not  double. 
Mitford  on  Pleading  (a). 

His  Honor  gave  judgment  as  follows : — 
The  plea  in  the  present  case  is  very  similar  to  that  of 
T.  K,  Bowden  (6),  argued  before  me  a  few  days  since 

(a)  ps.  223,  345  n  (1). 
^     (&)  The  plea  of  T,  K,  Boioden,  one  of  the  defendanta  in  the 
present  suit,  was  argaied  before  his  Honor  the  Primary  Judge,  on 
the  Ist  November,  by  Milford  for  the  defendant  Bowden,  and  Gordon 
for  the  plaintiff. 

His  Honor  delivered  the  following  judgment : — It  is  clear  that  the 
defendant,  T,  K.  Bowden,  is  not  a  proper  party  to  the  suit,  simply 
by  reason  of  his  having  those  deeds  and  instruments  mentioned  in 
the  third  paragraph  of  the  bill  in  his  possession,  for  in  that  case  he 
would  only  be  a  witness,  and  might  be  caUed  upon  to  produce  them 
by  a  8uhpo&na  duces  tecum.  The  plaintiff,  however,  states  that  the 
said  defendant  has  not  only  these  deeds  in  his  possession,  but  claims 
to  have  an  interest  in  them,  and  this  makes  him  a  proper  party. 

The  defendant,  if  he  has  no  interest  in  these  deeds  and  instru- 
ments, may  in  this  suit  refuse  to  discover  what  they  are,  or  to  deliver 
them  up,  because  he  is  not  a  proper  party  to  it,  and  may  therefore 
plead  that  he  has  no  interest  in  them,  and  this  is  a  good  defence 
Drousht  to  one  point  to  all  the  discovery  and  relief  soueht  against 
the  defendant  by  the  bill.  It  is,  however,  a  negative  plea,  simply 
denying  the  equity  which  the  plaintiff  sets  up  in  this  bill  as  a  gi-ound 
for  the  relief  and  discovery  sought  for  by  him.  The  rule  is,  that 
such  a  plea  must  be  a<}companied  by  an  answer  denying  all  the  cir- 
cumstances mentioned  in  the  bill  which  may  tend  to  prove  the 
existence  of  such  equity.  The  possession  of  the  deeds  and  instru- 
ments tends  to  prove  that  the  defendant  is  interested  in  them,  and 
such  possession  should  therefore  be  denied  by  the  answer  as  it  is ; 
so  the  possession  of  drafts  or  copies  of  deeds,  accounts,  memoranda, 
letters,  books,  papers,  or  writings,  if  the  defendant  is  called  upon  to 
answer  whether  be  has  them  in  his  possession,  tends  to  the  same 
pioof,  and  should  also  be  denied  by  answer  in  like  manner. 

The  plea  in  this  case  brings  the  matter  to  one  point,  viz.,  whether 
the  defendant  is  or  is  not  interested  in  the  deeds  and  instruments  ; 
but  the  defendant  submits  to  discover  whether  he  does  or  does  not 
claim  an  interest  in  the  deeds  and  instruments,  and  whether  they  are 
in  his  possession,  and  (what  I  do  not  well  understand)  the  relief 
sought  against  him  as  to  the  delivery  of  them  up.  Now  a  defendant 
by  a  plea  insists  that  he  is  not  to  be  compelled  to  answer  w^hat  is 
ooverad  by  the  plea ;  yet  in  this  case  he  submits  to  answer  whether 
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in  this  suit.  The  bill  is  the  same,  and  the  present  plea 
is  as  follows: — To  so  much  of  the  said  bill  as  seeks  any 
relief  or  discovery  from  the  defendant,  save  and  except 
the  discovery  whether  he  claims  any  interest  in  the 
deeds  or  instruments  in  the  bill  named,  does  plead  in 
bar  thereto,  and  for,  by,  and  by  way  of  plea  says,  that 
he  does  not  claim,  and  never  has  claimed  any  interest  in 
the  said  deeds  or  instruments,  and  that  any  knowledge 
of,  and  concerning,  or  possession  of  the  same  in  him  was 
acquired  through  the  confidence  reposed  in  him  as  at- 
torney of  one  Mr.  Jones,  and  this  defendant  not  waiving 
his  plea  for  answer  to  the  residue  of  the  plaintiflTs  bill, 
not  herein  before  pleaded  to,  denies  that  he  claims  any 
interest  in  the  deeds  and  instruments  in  the  bill 
mentioned. 

I  have  no  doubt,  from  the  examination  of  the  cases  de- 
cided on  the  validity  of  negative  pleas,  and  the  answer^ 

or  not  he  is  interested  in  the  deeds  and  instrmnents,  and  does  in  fact 
HO  answer  by  denying  that  he  claims  any  interest  in  them — the  very 
plea  itself.  This,  before  the  9th  order  of  the  consolidated  rnles  as  to 
pleas  and  demurrers,  wonld  clearly  overrule  the  plea  ;  and  I  do  not 
conceive  that  the  relaxation  of  the  original  practice  contained  in  that 
order  applies  to  a  case  where  the  defendant  deliberately  says  that  he 
will  answer,  and  doee  in  fact  answer,  to  the  whole  equity  claimed  by 
the  plaintifif.  The  rule  is  confined  to  cases  where  the  answer  extends 
to  some  part  of  the  matter  covered  by  the  plea:  EmmeU  v.  Mtchctd*, 
Ikey  v.  Carlike,  f  The  case  of  Denys  v.  Locock,  %  was  relied  on  for 
the  plaintiff,  bat  in  that  case  the  defendant  excepted  a  matter  stated 
in  the  bill  from  the  operation  of  the  plea,  and  the  answer  did  not 
deny  the  matter  so  stated  in  the  bill,  so  there  was  no  issue  as  to  that 
matter.  In  this  case  it  does,  and  reiterates  the  plea  ;  but  as  the 
question  now  is  confined  to  the  plea,  it  may  perhaps  be  held  that 
there  is  no  issue  joined  on  the  fact  of  the  defendant  claiming  an 
interest  in  the  deeds  and  instruments,  as  was  held  in  that  case.  I 
however  need  not  consider  whether  Denys  v.  Locock  governs  the 
present  case,  for  it  appears  to  me  that  the  answer  has  overruled  the 
plea,  which  is  sufficient  ground  for  my  present  decision. 

Again,  the  plaintiff  requires  discovery  as  to  papers  and  writings 
relating  to  the  matters  mentioned  in  the  bill,  whetherthey  are  in  the 
defendant's  possession,  and  what  are  the  contents,  dates,  &&,  of 
them.  Now,  if  the  defendant  has  any  of  these  deeds,  papen,  or 
writings  in  his  possession  that  would  tend  to  show  that  he  was 
interested  in  the  deeds  and  instruments  mentioned  in  the  third  para- 
graph of  the  bill— for  instance,  if  he  had  a  copy  or  draft  of  one  of  the 
instruments  mentioned  in  the  third  paragraph  of  the  bill,  such  might 
be  the  inference,  and  if  so,  the  interrogatory  making  this  inquiry 
should  have  been  answered. 

I  think,  therefore,  the  plea  is  bad ;  but,  as  in  fact,  the  interest  of 
the  defendant  in  the  deeds  and  instruments  mentioned  in  the  third 
paragraph  of  the  bill  is  denied  both  by  plea  and  answer,  let  the  plea 
stana  as  part  of  the  answer  with  liberty  to  accept. 

The  plaintiff  is  to  have  the  costs,  to  be  taxed. 
•  9  Jur.  170.  t  1  DeOex.  Sm.  S96.  t  8My.  ftCr.  20K. 
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required  to  .support  them,  that  the  rule  is  that  you  must         ^^^' 
answer  all  the  circumstances  which  lead  up  to  the      Rattray 
equity  alleged  in  the  bill,  and  denied  by  the  plea,  but    Blanchakd. 
that  you  must  not  deny  by  answer  the  equity  itself 
relied  on,  for  that  is  put  in  issue,  on  the  oath  of  the 
defendant,  by  the    plea;    Dearman    v.    Wych    (a). 
Therefore,  in  stating  what  the  plea  is  to  be  applied  to, 
you  must  not  accept  the  equity  itself,  but  only  the 
circumstances  leading  to  the  establishment  of    the 
equity,  and  these  you  must  answer. 

In  the  present  case  the  equity  alleged  by  the  bill  is 
that  the  defendant  is  interested  in  the  deeds  and  instru- 
ments mentioned  in  the  third  paragraph  of  the  bill, 
and  the  defendant  says  that  he  pleads  to  all  the  bill 
except  the  discovery  of  whether  he  has  an  interest  in 
these  deeds  and  instruments.  He  then  pleads  that  he 
has  not  such  interest,  and  then  he  answers  that  he  has 
not  such  interest. 

It  appears  to  me  that  the  defendant  should  not  have 
excepted  the  discovery  of  what  interest  he  had  from  the 
effect  of  the  plea,  and  if  it  was  not  excepted  from  that 
effect,  of  course  he  need  not  have  answered  it.  The  plea 
raised  that  issue — and  on  the  defendant's  oath,  there  are  • 
no  attendant  circumstances  excepted  out  of  plea  which 
lead  up  to  the  alleged  equity,and  there  are  no  averments 
in  the  plea  itself.  Then  what  was  the  consequence  of 
this  exception  out  of  the  operation  of  the  plea  and  conse- 
quent answer?  It  was  decided  in  the  case  of  Thring 
V.  Edgar  (6),  which  was  a  creditor's  suit  with  a  plea 
alleging  that  there  was  no  debt  due  to  the  plaintiff,  that 
"the  defendant  as  much  overruled  his  plea  by  answering 
to  the  debt  as  he  would  have  overruled  it  by  answering 
to  any  other  part  of  the  bilL"  I  am  not  aware  that  the 
proposition  so  laid  down  in  that  case  has  been  overruled. 
The  Lord  Chancellor,  in  the  case  of  Deny 8  v.  Locock  (c), 
says  that  the  plea  and  answer  in  Thring  v.  Edgar  were 
not  strictly  speaking  to  the  same  matter,  and  therefore 
the  answer  should  not  have  been  held  to  overrule  the 

(a)  9  Sim.  570.  (&)  2  8.  ft  S.  274. 

(c)  3  My.  &  Or.  206. 
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1864.  «  plea;  and  upon  looking  into  the  case  it  will  be  seen  that 
Rattray  the  plea  denied  the  debt  to  be  due,  but  the  answer 
Blanchakd  ^^'i^®^  i^  *^  ^®  ^^®  f  ^^  *  particular  matter;  and  I  appre- 
hend that  the  Lord  Chancellor  did  not  quarrel  with  what 
had  been  laid  down  as  law  in  Thring  v.  Edgar,  but 
intimated  that  the  plea  and  answer  were  not,  in  his 
opinion,  to  the  same  matter,  and  therefore  that  answer 
did  not  overrule  the  plea.  Sir  J.  Wigraia  certainly 
argues  that  where  the  answer  is  to  the  same  matter  as 
.  the  plea, the  plea  is  not  overruled, because  the  defendant 
will  not  by  answering  give  any  discovery  of  matter, 
which  by  his  plea  he  declines  to  answer.  If  it  were  not 
for  the  case  of  Thring  v.  Edgar,  and  the  decision  of  the 
Judge  there,  I  should  hesitate  long  before  I  could 
venture  to  differ  from  the  opinion  of  Sir  J.  WigraTH, 
though  only  expressed  in  a  treatise;  but  I  must  think 
that  if  a  defendant  first  denies  a  matter  by  his  plea,  and 
then  by  his  answer,  the  answer  must  overrule  the  plea, 
because  the  plea  amounts  to  an  assertion  that  the  de- 
fendant will  not  answer,  and  yet  he  does. 

Supposing  I  am  wrong  in  this  view  of  the  present  case, 
it  appears  to  me  to  be  governed  by  the  case  of  Denys  v. 
Locock  (a).  It  is  true  that  the  plea  and  answer  in  that 
case  were  not  exactly  the  same.  The  case  made  by  the 
bill  was  that  a  person  had  made  a  promise  to  a  testator 
to  apply  a  sum  of  money  for  the  benefit  of  another  per- 
son if  he,  the  testator,  would  execute  a  certain  codicil  to 
his  will,  which  was  done,  relying  on  the  pi"omise,  and 
the  bill  claimed  the  sum  of  money.  There  was  a  plea 
supported  by  an  answer.  The  plea  excepted  from  its 
operation  those  parts  of  the  bill  which  led  to  the  exe- 
cution of  the  codicil,  amongst  others  the  promise,  and  it 
also  excepted  the  execution  of  the  codicil,  and  the  de- 
fendant submitted  to  answer,  and  did  answer  to  these 
matters.  The  plea  was  confined  to  the  denial  of  the 
promise,  nothing  being  said  as  to  the  execution  of  the 
codicil.  The  issue,  if  any,  however,  was  joined  on  the 
question  of  promise  or  no  promise,  and  the  same  thing 
was  denied  by  the  answer,  I  was  mistaken,therefore,in 
(a)  3  My.  &  Cr.  206. 
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the  judgment  I  delivered  on  Bowden'a  plea,  in  supposing        ^^' 
that  the  answer  in  Denys  and  Locock  did  not  deny  the     Rattbat 
plaintiffs  equity,  for  the  equity  arose  from  the  promise,   blanohard. 
not  from  the  execution  of  the  codicil.   That  case,  there- 
fore, appears  to  me  to  be  exactly  like  the  present.  The 
equity  in  each  case  was  excepted  out  of  the  plea,  and 
yet  was  pleaded  to  exactly  in  the  words  of  the  answer. 
In  Denys  v.  Locock  it  was  held  that  the  plea  was  "bad, 
because  the  equity  being  excepted  out  of  the  plea,  there 
was  no  issue  joined  upon  the  plea.  So  here  the  defendant 
excepts  out  of  the  plea  the  discovery  whether  he  claims 
any  interest  in  thedeeds,  therefore  there  is  no  issue  raised 
by  the  plea  and  bill  upon  that,  and  the  plea  is  bad. 

One  of  the  circumstances  which  tend  to  establish  the 
equity  of  the  plaintiff,  viz.,  the  possession  of  deeds, 
papers,  and  writings  by  the  defendant,  is  alleged  in  the 
bill ;  but  it  is  said  that  the  defendant  is  not  bound  to 
answer  as  to  them,  because  it  is  not  stated  that  the  dis- 
covery of  them  or  their  contents  would  tend  to  establish 
the  truth  of  the  facts  stated  in  the  bill,  and  the  cases  of 
Thring  and  Edgar  and  Pennington  v.  Beechy  are 
favourable  to  that  view  of  the  law.  Sir  J.  Wigram, 
however,  in  page  143  of  the  second  edition  of  his  work 
on  discovery,  says  it  is  not  necessary  in  order  to  entitle 
a  plaintiff  to  particular  discovery,  that  a  fact  should  be 
charged  in  any  particular  form  of  words  where  the  fact 
is  in  its  nature  such  as  to  make  it  proper  that  an  answer 
should  be  given,  and  he  enters  into  an  elaborate  dis- 
cussion of  the  question.  Now,  in  the  present  case,  the 
possession  of  the  deeds  and  papers  is  a  fact,  the  nature 
of  which  tends  to  show  the  plaintiffs  alleged  equity, 
and  therefore  should  have  been  excepted  out  of  the 
operation  of  the  plea  and  answered. 

Another  objection  to  this  plea  is,  that  it  is  double, 
saying  that  the  defendant  does  not  claim  any  interest  in 
the  deeds  and  instruments  in  the  bill  mentioned,  and 
that  any  knowledge  of,  and  concerning,  or  possession  of 
the  same  in  him,  was  acquired  through  the  confidence 
reposed  in  him  as  attorney  of  one  John  Jones.  The 
second  part  of  this  plea  I  am  disposed  to  think  is  in  law 
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18<^«  no  defence  to  the  bill,  for  the  attorney  of  John  Jones 
Kattb\t  cannot,  I  ^conceive,  shelter  himself  under  the  plea  of 
Blanohabd.  P^<>fessional  confidence  due  to  him,  unless  Jones  himself 
would  be  protected  from  the  discovery  of  these  docu- 
ments, and  there  is  nothing  to  show  that  he  is  so  pro- 
tected. This  may  not  be  quite  clear,  but  see  Volani  v. 
Soyer  (a),  Doe  v.  Langden  (6),  Spenceley  v.  SchtUen- 
bv/rgh  (c).  The  plea,  however,  puts  in  issue  two 
matters — thefirst,whetherthedefendantha8anyintere8t 
in  the  documents ;  the  second,  whether  he  has  any 
knowledge  of  them,  or  the  possession  of  them,  except  by 
reason  of  professional  confidence.  There  are  two  distinct 
grounds  for  refusing  to  answer  the  bill.  The  plea  is 
pleaded  to  the  whole  bill,  except  as  to  the  discovery 
whether  the  defendant  is  interested  in  the  deeds  and 
d ocuments.  Supposing  the  exception  removed,  and  the 
plea  to  stand  alone  without  the  exception  or  answer  to  it, 
then  it  says  the  defendant  need  not  answer  because  he  is 
not  interested  in  the  documents;  and  again,  as  another 
reason,  because  his  knowledge  or  possession  arises  from 
professional  confidence  alone.  On  these  assertions  two 
issues  are  tendered,  and  if  either  be  found  in  favour  of 
the  defendant, it  maybe  aground  to  excuse  his  answer- 
ing, or  the  delivering  up  the  document.  If  the  ex- 
ception from  the  operation  of  the  plea  remains,  which 
only  applies  to  discovery,  the  plea  equally  applies  to  the 
whole  relief  sought,  and  so  is  double.  It  says  that  the 
plaintiif  cannot  have  the  deeds  delivered  up — ^firstly, 
because  the  defendant  is  not  interested  in  them; 
secondly,  because  he  has  them  in  his  possession  by 
means  of  professional  confidence. 

I  am  then  urged  to  allow  the  amendment  of  the  plea; 
but,  although  the  rule  as  to  the  amendment  of  a  plea  is 
that  "  it  is  allowed  where  there  has  been  an  evident  slip 
or  mistake,  and  the  material  ground  of  defence  ap- 
pears to  be  sufficient,  the  Court  being  told  what  the 
amendment  is  to  be  and  how  the  slip  happened."  yet 
this  is  not  allowed  where  there  is  a  plea  supported 

(a)  13  Gomm.  B.  231.  {b)  12  Q.B.  711. 

(c)  7  East  857. 
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by  an  answer ;    Thompson  v.  Wild  (a),  Freeland  v.         ^^^' 
Johiwon  (6).  Rattray 

I  think  I  am  bound  to  follow  the  case  of  Thompson   bl^j^ctabd. 
V.  WUd,  and  to  refuse  permission  to  amend  in  this  case, 
and  I  have  the  less  reluctance  to  do  this  from  the  recent 
tendency  of  all  the  Courts  to  enforce  discovery. 

I  make  the  same  order  as  in  the  case  of  T  K.  Bow- 
den's  plea. 

Nov.  22,  23. 
Dec.  2,  6,  9, 

Sempill  against  Campbell.  ^e.  20, 21. 

Feb.  1,  3,  14. 

npHE  bill  in  this  case  was  filed  by  Richard  Hamilton  being  em- 
SempUl  as  the  official  assignee  of  the  joint  and  ^rrMsed 
separate  insolvent  estates  of  Messrs.  Garland  and  Bing-  partnerebip, 
ham.,  formerly  carrying  on  business  in  Sydney  as  stock  c°  ^^Sd^ 
and  commission  agents  and  general  merchants,  against  their  affaire  in 
Alexander  Campbell,  their  agent,  employed  by  them  as  and^pay  the 
liquidator  to  wind  up  their  partnership  transactions.     ^«^^  "  ^^^^y 
Itstatedthatthepartnershipof  GarZandand^wgr^m  c.  paid  some 
existed  in  the  year  1860,  and  being  in  difficulties  in  the  ^  i^f/^^ 
beginning  of  that  year,  the  partners  employed  the  de-  some  he  did 
fendant  to  liquidate  their  estate,  and  to  divide  the  same  uiti^atel^T 
amongfst  their  creditors  in  equal  proportionson  payment  <^he  estate  of 

X-  •     •  uoi  4.  11  -J    A.  andB.waa 

of  a  commission  of  2^  per  cent,  on  all  moneys  received  sequestrated, 

by  him,  and  1 J  per  cent,  on  all  payments  made  by  him,  *^  P-*  ***® 
including  renewals  of  bills  and  notes.     That  the  de-  signee,  filed 
fendant  had  full  power  given  him  by  Garland  and  ^j^^  q  ^^^ 
Bingham.,  and  in  January,  1860,  took  possession  of  the  an  account, 
estate  and  books  belonging  to  it,  and  acted  as  such  thatch  *o^ht 
liquidator  during  the  year  I860.   That  Messrs,  Garland  ^  ^^^  P"^ 
and  Bingham,,  with  the  concurrence  of  the  defendant,  rateably. 
caused  the  following  advertisement  to  be  inserted  in  the  ^|5f  no?re  re- 
daily  papers  and  the  Gazette : —  sent  the  credi- 
tors, but  only 

"  Dissolution  of  Partnerahip. — The  partnership  heretofore  existing       Held  that 

between  us,  the  underaigned  James  Garland  and  Edward  Bingham,    under  his  in- 

of  number  one  hundred  and  fifteen,  York-street,  in  the  city  of   structions  C. 

Sydney^  as  merchants  and  commission  asents,  under  the  firm  of   ^m  not  bound 
^       •'  o        >  ^  pj^y  ^^^^ 

Hbly. 

If  estate  insolvent,  liquidator  (without  special  instructions)  bound  to  pay  rateably. 

If  solrent,  he  may  pay  as  the  debt  fall  due,  in  full.     If  doubtful  whether  solvent, 

he  is  bound  to  pay  rateably. 

(a)  5  Madd.  82.  (6)  1  Anst.  276. 


Sempill 

V. 
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1864.  Garland  and  Bingham^  has  thiB  day  been  dissolved  by  mutual  oon* 

sent.  Mr.  Jamt$  Oarlajid  retires  from  the  business,  and  Mr.  Edward 
Bingham  will  continue  to  carry  on  the  business  of  a  commission 
Campbell,  ftgent  and  agent  for  the  sale  of  agricultural  implements  solely  on  his 
own  account.  We  have  appointed  Mr.  Alexander  Campbelly  of  No. 
10,  Sydney  Exchange,  to  wind  up  the  affairs  of  our  late  oo-partncr- 
ship,  who  alone  is  authorised  to  sign  the  firm  of  Garland  and 
Bingham  in  liquidation. 

'*  All  persons,  therefore,  who  are  indebted  to  the  said  firm,  are  re* 
quested  to  pay  the  amount  of  their  respective  debts  to  the  said  Alex- 
ander CampheU,  aAd  all  persons  having  any  claims  upon  the  said  firm 
are  requested  to  forward  the  same  to  him  for  examination  and 
liquidation. 

**  Dated  this  twentieth  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty. 

**Jame8  Garland, 
"  E.  Bingham, 
**  Witness —  William  Spain,  solicitor.  Exchange,  Sydney." 

Thatthedefendantstated  to  several  creditors,  contrary 
to  the  fact,  that  the  estate  was  solvent,  and  that  after 
payment  of  all  debts  there  would  be  a  large  surpliLs,  at 
the  same  time  knowing  the  untruth  of  the  statements, 
and  for  the  purpose  of  preventing  the  creditors  placing 
the  estate  in  the  Insolvent  Court,  and  so  enabling  the 
defendant  to  receive  his  commission.  That,  on  the 
27th  of  March,  1860,  Garland  and  Bingham  executed 
a  power  of  attorney  to  enable  the  defendant  to  carry 
out  the  liquidation. 

Thebill  then  charged  that  the  defendant,on  accepting 
the  office  of  liquidator,  took  upon  himself  a  trust  irre- 
vocable for  the  benefit  of  Garland  and  Bingham,  and 
also  for  the  creditors,  to  pay  the  creditors  their  debts 
pari  jpa88u\  and  that  it  was  the  duty  of  the  defendant 
to  ascertain  the  real  position  of  the  estate  as  to  whether 
or  not  it  was  insolvent,  and  before  payment  of  any  credi- 
tor in  full,  to  ascertain  whether  the  estate  would  pay 
20s.  in  the  pound  to  all  the  creditors.  The  bill  then 
stated  that  the  defendant,  knowing  the  estate  to  be  in- 
solvent, paid  several  creditors  in  full,  thereby  giving 
them  a  fraudulent  preference.  That  at  the  time  the  de- 
fendant took  upon  himself  the  office  of  liquidator,  and 
paying  the  debts  as  aforesaid,  the  estate  was  insolvent 
That  in  consequence  of  the  actings  of  the  defendant 
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many  of  the  creditors  have  received  only  a  small  portion         ^864. 
of  their  debts.    That  the  defendant  improperly  retained      Sbmpill 
the  sum  of  £4,710  19s.  2d.  for  alleged  commission,  and     q^^'^jj^. 
released  some  debts  due  to  the  firm,  and  in  particular  a 
debt  due  from  a  person  named  Perry.     That  the  joint 
and  separate  estates  of  Garland  and  Bingham  were 
sequestrated  on  the  15  th  of  March,  1861,  and  the  plain- 
tiff appointed  official  assignee. 

The  bill  prayed  for  an  account  of  the  assets  of  Garland 
and  Bingham  received,  or  which  might  have  been  re- 
ceived by  the  defendant,  and  of  his  disposal  thereof,  and 
that  the  assets  and  liabilities  of  the  firm  at  the  time  the 
defendant  began  to  act  as  liquidator  might  be  ascer- 
tained. An  account  of  all  sums  of  money  received  by 
the  defendant  for  commission,  and  of  all  sums  of  money 
paid  to  creditors  in  excess  over  their  rateable  proportion 
of  the  assets.  That  upon  taking  these  accounts  the  de- 
fendant might  be  decreed  to  pay  tothe  plaintiffs  all  sums 
which  might  be  found  to  have  been  lost  through  the 
negligence  of  the  defendant,  or  improperly  released  by 
him,  and  all  sums  appropriated  to  his  own  use,  and  all 
sums  found  to  have  been  paid  to  creditors  over  and 
above  the  sums  to  which  they  were  entitled  rateably 
with  the  other  creditors. 

The  defendant  put  in  an  answer  and  claimed  his  com- 
mission, and  contended  that  he  had  acted  in  strict  ac- 
cordance with  his  duties  as  liquidator,  and  that  when  he 
took  on  himself  that  office  the  property  of  the  partner- 
ship and  the  partners  was  sufficient  to  pay  all  the  credi- 
tors, and  that  he  was  not  accountable  to  the  creditors  of 
the  estate  for  his  management  of  it ;  and  he  said  that 
the  plaintiff  had  no  right  to  the  relief  prayed,  and  that 
the  bill  should  be  dismissed  with  costs. 

The  defendant  in  his  evidence  gave  the  following 
statement  of  the  arrangements  between  him  and  Gar- 
land and  Bingham : — 

"  Early  in  the  month  of  January,  1860,  the  affairs  of 
the  firm  of  Garland  and  Bingham,  then  carrying  on  an 
extensive  business  as  stock  and  station  agents,  became 
embarrassed,  and  I  was  strongly  urged  to  afford  them 
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1864.  some  assistance,  with  a  view  to  relieve  them  from  diffi- 
Sbmpill  culties  which  their  friends  supposed  to  be  merely  tempo- 
Campbklu  ^^^y-  ^^-  Go.'rland's  station  property  was  estimated  as 
worth  £30,000 ;  the  business  was  represented  as  very 
profitable,  and  it  was  known  that  the  firm  had  large 
valuable  assets  which  could  e&sily  be  converted  to  meet 
its  engagements.  At  that  time  the  books  werenot  posted 
up,  and  it  was  therefore  impossible  to  ascertain  the  exact 
position  of  the  firm.  I  examined  into  their  afiairs  as 
well  as  I  could  under  the  circumstances,  and  very  soon 
came  to  the  conclusion  that  the  affairs  of  the  firm  were 
temporarily  deranged,  and  that  there  was  no  hope  of 
setting  matters  right  unless  the  business  was  stopped, 
and  the  affairs  wound  up  in  liquidation.  On  my  ad- 
vising this  course  and  the  immediate  dissolution  of  the 
co-partnership,!  was  urged  to  undertake  the  liquidation, 
on  the  understanding  that  banking  facilities  could  be 
procured  to  enableme  to  wind  up  the  affairs  successfully. 
The  firm  had  transacted  the  greater  part  of  its  business 
with  the  Commercial  Bank,  and  lapplied  to  the  manager 
of  that  institution  to  know  if  the  directors  would  be  dis- 
posed to  afford  discounting  accommodation  to  wind  up 
the  estate.  The  directors,  after  due  consideration,  very 
liberally  offered  me  these  facilities  to  the  extent  of 
£45,000,  provided  I  would  undertake  the  liquidation, 
at  the  same  time  expressing  their  confidence  in  the  mode 
by  which  I  proposed  to  conduct  it.  I  then  agreed  to  act 
for  the  firm  under  a  power  of  attorney,  in  pursuance  of 
an  agreement  to  pay  me  a  commission  on  the  sums 
actually  paid  and  collected.  On  the  2Ist  January, 
1860,  the  co-partnership  was  dissolved ;  the  manage- 
ment devolved  on  me  by  a  power  of  attorney  from  the 
two  partners.  On  that  date  the  liabilities  of  the  firm 
stood  thus : — 

Bills  payable  in  circulation           £53,744 

Liability  on  bills  receivable          75,647 

Open  account  due  to  Sinclair,  HamUtan, 

(fe  Co.,  London,  say      18,000 

Ditto  to  sundry  other  persons      26,137 

£173,628 


CASES  IN  EQUITY.  95 

To  meet  this  large  amount,  the  only  tangible  asset  I  re-  ^^64. 
ceived  was  about  £900  in  cash  on  the  22nd  of  January.  Sempill 
The  rest  consisted  of  about  £10,000  in  bills,  which  the  c^mpbill. 
firm  could  not  negotiate ;  about  £60,000  due  by  various 
parties  who  had  property  to  represent  their  debts  to  the 
firm,but  for  thegreater  portion  of  these  debts  no  security 
was  taken,  and  those  which  had  been  taken  were  in  an 
imperfect  state.  Besides  these  assets,  there  were  nearly 
£15,000  of  consignments  afloat  to  London,  Mauritius, 
Tasmania,  and  about  the  same  amount  due  from  various 
debtors,  in  open  account,  not  fortified  by  any  securities ; 
so  that  not  one  shilling  of  these  assets  could  be  availed 
of  to  meet  liabilities  here.  The  produce  sent  to  London 
went  to  reduce  the  debt  to  Sinclair,  Hamilton  and  Co.; 
the  goods  at  Tasmania  and  Mauritius  had  to  be  realised 
and  remitted  for  before  they  could  be  available  to  meet 
engagements.  Within  three  months  of  the  dissolution  I 
got  security  from  every  debtor  to  the  firm  who  had  any 
to  give,  in  a  legal  and  perfect  shape.  Within  eight 
months  of  the  time  T  undertook  the  management  of  the 
affairs,  I  had  actually  collected  and  paid  in  cash  £83,547 
10s.  3d.,  as  will  appear  from  the  books  of  the  firm  ;  and, 
since  the  date  to  which  I  refer  (30th  September,  1860), 
considerable  sums  have  been  received,  and  liabilities  to  a 
considerable  amount  have  run  off.  At  the  present  time 
the  indirect  liabilities  of  the  firm  are  under  £  , 

and  the  whole  of  these  are  well  secured,  provided  the 
estate  is  kept  out  of  the  Insolvent  Court.  I  have  no 
hesitation  in  stating  that  had  this  estate  been  seques- 
trated at  the  time  it  was  placed  in  liquidation,  it  would 
not  have  yielded  a  dividend  of  4s.  in  the  £,  because 
nearly  the  whole  of  those  who  owed  money  to  Oarland 
and  Bingham  would  have  been  forced  into  the  Insolvent 
Court ;  also  an  immense  setcrifice  of  property  would 
have  been  the  result." 

The  defendant  gave  the  following  account  of  his 
position : — "  I  was  to  be  their  accountant  or  managing 
clerk,  with  power  to  sign  for  the  firm  in  liquidation,  as 
usual  in  all  cases  of  winding  up  in  liquidation.  All 
moneys  collected,  and  the  proceedsof  all  bills  discounted, 
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^864.  were  to  be  paid  into  the  bank  to  the  credit  of  the  firm  in 
Sbmpill  liquidation,  and  were  to  be  drawn  out  by  the  cheques  of 
Campbell.  ^^^  ^^"^'  signed  by  me  in  the  same  way  in  discharge  of 
the  firm's  obligations  as  they  fell  due.  I  was  to  incur 
no  personal  responsibility  whatever,  and  Mr.  Oarlavd 
was  to  take  an  ofBce  for  the  firm  (and  keep  the  books 
and  papers  there)  in  the  Exchange,  if  a  room  could  be 
got  there,  so  as  to  be  as  near  my  oflSce  as  possible." 
He  said  that  either  party  could  put  an  end  to  the 
arrangement  at  any  time. 

The  power  of  attorney  was  dated  the  27th  March, 
1860,  and  gave  Campbell  full  powers  of  realizing  their 
estate,  l^ut  did  not  specify  the  manner  in  which  the 
alssets  were  to  be  distributed. 

The  evidence  as  to  Campbell* 8  dealing  with  the 
estate  was  very  voluminous  and  conflicting. 

Sir  W.  Manning,  Q,C.,  Isaacs,  and  Darley  for  the 
plaintifi;  The  business  of  Messrs.  Oarland  and  Bing- 
ham, consisted  of  making  advances  to  squatters,  and 
taking  security  from  them.  To  efiect  this,  they  were 
obliged  to  get  accommodation  from  the  bankers.  Their 
solvency  depended  on  the  solvency  of  their  customers, 
and  no  examination  of  their  books  could  determine  this 
with  certainty.  In  fact,  their  insolvency  has  been 
brought  about  by  some  of  their  customers  being  unable 
to  pay.  CampbelVa  appointment  was  by  arrangement 
with  the  Commercial  Bank,  one  of  their  principal  credi- 
tors; and  in  consideration  of  his  appointment  and  of  the 
powers  to  be  given  to  him — free  from  the  control  of 
Oarland  and  Bingltam^the  bank  consented  togive  ad- 
ditional accommodation.  Itwas,therefore,impossiblefor 
Messrs.  Oarland  and  Bingham,  to  revoke  those  powers, 
or  to  remove  Campbell.  The  advertisement  announcing 
to  the  creditors  the  appointment  of  Campbell  to  wind  up 
their  affairs  made  the  creditors  ceatuis  que  trust,  and 
also  rendered  Campbells  appointment  irrevocable.  The 
creditors  allowed  CampbeUto  realise  theassets,and fore- 
bore  to  enforce  their  claims,  trusting  to  his  pajdng  them. 
Cam,pbeU  acted  on  his  powers,  and  got  in  all  the  assets — 
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ao  that  the  deabngs  of  the  parties  placed  him  in  the  same  ^^^^ 
position  as  if  (rarland  and  Bifigham  had  executed  an  Skmpill 
assignment  to  him  for  the  benefit  of  their  creditors.  It  cami^bkix. 
was  his  dntj  to  pay  all  the  creditors  rateably.  He 
should  have  dealt  with  the  estate  jnst  as  if  it  had  been 
in  fact  insolvent^  because  it  was  impossible  to  know 
whether  it  was  or  not,  until  all  the  assets  had  been 
realized.  Garland  and  Bingham's  business  was  to  cease, 
except  for  the  purpose  of  winding  up.  Instead  of  pay- 
ing all  the  creditors  rateably,  Campbell  has  paid  some  in 
full,  and  to  some  he  has  paid  nothing ;  but  he  has  re- 
tained, as  commission  for  his  trouble,  the  sum  of  £4,710. 
The  word  "  liquidator''  has  a  meaning  given  to  it  by  the 
English  Bankruptcy  Act,  in  which  the  person  formerly 
oalled  the  official  assignee  is  called  liquidator.  To  wind 
up  an  estate  in  liquidation  is  therefore  to  collect  the 
assets,  and  distribute  them  as  in  an  insolvent  estate,  i.e., 
rateably  among  all  the  creditors.  [By  the  Cov/rt.  If 
one  partner  dies  and  the  survivor  winds  up  the  concern, 
most  he  pay  the  creditors  rateably  ?]  This  case  is 
different — ^here,  a  third  person  has  been  specially  ap- 
pointed to  wind  up  the  estate  in  liquidation  }  but  even 
in  the  case  put,  if  it  were  doubtful  if  the  estate  were 
solvent,  the  partner  would  have  to  pay  the  creditors 
rateably.  Here,  the  liquidator  is  placed  over  the  heads 
of  the  partners,  and  is  bound  to  act  as  a  Court  of  Equity 
would  act.  [By  the  Court,  Walwyn  v.  Couttv  (a).] 
As  trustee  he  has  no  discretion  in  the  matter.  Lewin 
on  Trusts  (fe),  MeKinnon  v.  Stewart  (r).  Wilding 
V.  Richa/rde  (d),  Comthwaite  v.  Frith  (e).  Dyer  v. 
-Dyai'  ffj,  McFadden  v.  Jenkins  (^),  Giggens  t\ 
Evam^  (h),  Ha/rland  v.  Binka  (i),  De  Tastet  v, 
Le  Tavernier  {k),  Bill  v.  Cureton  (/),  Boitks  v. 
Farks  (w). 

(a)  3  Sim.  14.  (6)  pa.  481,  488. 

(c)  1  Sim.  N.  S.  76.  {d)  1  C.  C.  C.  661. 

(«)  4  De  O.  4  S.  592.  (/)  1  Wh.  &  Tu,  179. 

{g)  1  Hare  468.  (A)  24  L.  J,  Q.  B.  305. 

(i>  15  Q.  B.  713.  {h)  1  Keen  161. 

(0  2  M.  ft  K.  503.  (m)  1  MoU.  466. 

G— 3 
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}^'___        Darvall,  Q.C.,  Bnd  Gordon  for  the  defendant     The 

Sempill      duty  of  paying  creditors  rateably  arises  only  where  the 
Campbeli.     estate  is  insolvent.     When  Campbell  was   appointed 
liquidator  there  was  no  idea  of  insolvency.   It  was  only 
when  from  unforeseen  circumstances  the  property  be- 
came depreciated  that  any  one  contemplated  in^lvency . 
A  liquidator  stands  in  the  placeof  the  person  whoseestate 
he  liquidates.     His  position  is  that  of  a  mere  agents  and 
in  no  way  analogous  to  that  of  an  official  assignee  of  an 
insolvent  estate.     Campbell  cannot  be  a  trustee  for  the 
creditors,  as  there  was  no  assignment  to  him  of  the 
property.     Campbell  paid  the  debts  according  as  they 
fell  due  and  as  he  had  funds  to  meet  them.  They  were 
so  paid^  not  because  the  funds  were  deficient^  butbecaoae 
they  were  not  immediately  available.     So  far  from  con- 
templating insolvency,  it  was  expected  that  Garlands 
private  estate  (to  the  value  of  £45,000)  would  remain 
after  all  the  debts  had  been  paid  in  full.     The  Com- 
mercial Bank  agreed  to  extend  its  discounts,  so  as  to 
enable  the  estate  to  be  wound  up.  If  the  banks  were  to 
stop  their  discounts,  any  merchant  firm  would  be  unable 
to  carry  on  its  business,  though,  if  the  discounts  were 
continued,  it  might  be  perfectly  solvent     No  creditor 
complained  that  Campbell  paid  some  of  them  in  fall. 
If  the  estate  were  insolvent,  why  did  not  the  creditors 
place  it  in  the  Insolvent  Court  ?  Campbell  is  not  shewn 
to  have  misappropriated  any  of  the  funds,  or  in  any  way 
to  have  injured  the  estate  of  Garland  and   Bingham. 
It  is  merely  a  question  as  to  whether  or  not  he  was 
bound  to  pay  the  creditors  rateably.    The  power  of  at- 
torney did  not  create  any  trust,  it  only  gave  Campbell 
the  powers  he  has  stipulated  for,  to  enable  him  to  wind 
up  the  estate  as  the  agent  of  Garland  and  Bingham* 
CampbelVs  appointment  was  by  a  verbal  arrangement, 
to  which  the  creditors  were  not  a  party.     In  an  assign- 
ment deed,  a  creditor  who  did  not  execute  it  would  have 
no  right  to  enforce  it.     The  plaintiff  cannot  in  this  suit 
represent  the  creditors,  only  Garland  and  Bingham, 
Any  one  of  the  creditors  might  sue  Campbell^  either  by 
himself  or  on  behalf  of  all  other  creditors  standing  in 
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the  same  position.      Pardeaatis  Coura  de  Droit  Com-  _  J^'_ 
mercial  (a),  lAndley  on   Partnership    (fe),  Lepard  v.      Skmpill 
Vernon  (c),  Dixon  v.  Ewart  (d),  Abbott  v.  Stratten  (e),    Campbkli-. 
Bayley  v.  Scholejield  (f),  Acton  v.  Woodgate  {g),  Sim* 
frumda  v.  Pallea  (h),  Browne  v.  Cavendish  (i),  Burt  v. 
British  Nation  Life  Assuram^ce  Association  {k),  NichoU 
son  V.  Tutin  (/). 

Sir  W.  Manning,  Q.C.,  in  reply.  The  term  liquidate 
has  not  been  used  in  any  of  the  colonial  Acts^  but  is  in 
use  among  merchants^  and  it  is  evidently  borrowed  from 
the  English  Bankruptcy  Acts^  and  refers  to  winding  up 
an  insolvent  estate.  The  cause  of  the  firm's  dissolution 
was  its  embarrassments,  and  the  bank  refused  to  continue 
its  advances  unless  the  firm  was  dissolved  and  wound  up. 
This  is  very  different  from  a  dissolution  by  effluxion  of 
time  or  the  will  of  the  partners.  All  the  circumstances 
show  that  there  was  a  perfect  and  irrevocable  trust. 
The  Bank  and  the  other  creditors  were  induced  to  alter 
their  position  by  reason  of  the  arrangement,  and  Campbell 
collected  and  distributed  the  assets  by  virtue  of  it.  As 
^uch  trustee  it  was  his  duty  to  see  that  all  the  creditors 
were  equitably  dealt  with,  and  to  have  avoided  the  risk 
by  paying  them  pari  passu.  The  official  assignee 
represents  the  unpaid  creditors  of  the  estate  of  Garland 
and  Bingham. 

The  Pbihaiit  Judge  having  recited  the  facts  of  the 
<5ase  as  above  set  forth,  proceeded  : — 

It  does  not  appear  to  me  that  the  bill  is  framed  so 
much  with  the  view  of  obtaining  relief  by  the  creditors 
:as  cestui  que  trusts,  as  by  the  plaintiff  representing 
Garland  and  Bingham,  and  calling  on  the  defendant  as 
their  agent  to  account.  Indeed,  I  do  not  see  how  the 
plaintiff  as  official  assignee  can  represent  the  cestui  que 
trusts,  if,  indeed,  any  creditors  acquired  that  status  by 
virtue  of  the  arrangement  made  between  Garland  and 
Bingham  and  the  defendant^  and  the  advertisement  or 

(a)  Part  5,  title  4,  s.  1,  par.  1073-4  (IH  (a)-6. 
(6)  ps.  332.3,  695,  862-5,  1158.  (c)  2  V.  ft  B.  53. 

(d)  3  M«r.  327.  <e)  8  J.  ft  L.  613. 

U)  1  M.  ft  S.  ."150.  (<7)  2  M.  ft  K.  402. 

(h)  2  J.  ft  L.  489»  p.  503.  (•)  1  J.  ft  L.  635. 

(k)  4  De  Q.  ft  J.  158.  (I)  2  K.  ft  J.  18. 
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1864.  other  communication  made  to  them.     Any  cestui  qtte 

Skmvill  trust  who  has  a  ground  of  complaint,  might  file  his  bill 
Camprkll.  against  his  trustee ;  but  the  official  assignee  of  the 
estate  of  Garland  and  Bingham  can  have  nothing  to  do 
with  that.  The  bill,  however,  calls  upon  the  defendant 
to  account  as  the  agent  of  Garland  and  Bimjhamy  whose 
right  of  suit  has  become  vested  in  their  official  assignee. 
The  plaintiff  says  that  the  defendant  has  received  assets, 
and  has  misapplied  them,  whereby  Garland  and  Bing- 
ham,  and  consequently  their  creditors,  or  some  of  them, 
are  injured.  If  the  defendant  has  paid  one  creditor 
£100  more  than  he  ought  to  have  done,  that  would  have 
gone,  if  not  so  paid,  to  increase  the  assets  at  the  time  of 
the  insolvency,  and  be  distributable  amongst  the  credi- 
tors of  the  estate  generally.  The  plaintiff  can  clearly 
sustain  the  bill,  and  there  must  be  a  decree  to  account ; 
but  the  question  is,  how  the  account  is  to  be  taken, 
which  involves  the  question  as  to  what  was  the  duty  of 
the  defendant,  and  whether  he  has  performed  it ;  and 
the  result  must,  of  course,  tend  to  regulate  the  payment 
of  the  costs  of  the  suit. 

As  the  defendant  is  answerable  as  agent,  the  first  in* 
quiry  is  as  to  what  his  authority  was  ?  Even  if  this 
were  a  suit  by  the  cestui  que  trusts,  or  any  one  of  them, 
that  would  be  the  first  inquiry ;  for  the  defendant,  by 
communicating  his  appointment  to  act  to  the  creditors, 
could  only  have  been  constituted  a  trustee  for  them  to 
the  extent  that  the  authors  of  the  trust  directed  him  to 
act;  but,  as  it  is  a  suit  by  the  principal  against  the 
agent,  it  is  quite  clear  that  the  plaintiff  has  no  claim 
against  the  defendant,  unless  the  latter  has  acted  beyond 
or  contrary  to  the  trusts  reposed  in  him. 

In  this  case  a  good  deal  must  depend  upon  what  is  the 
duty  of  an  agent  called  a  liquidator,  for,  as  he  may  be 
appointed  without  a  communication  with  the  creditors, 
he  is  the  agent  of  the  person  appointing  him,  and  of  such 
person  only.  It  is  no  doubt  his  duty  to  wind  up  an 
estate,  but  the  mode  of  winding  up  must  depend  upon 
the  nature  and  condition  of  the  estate  put  into  his  hands. 
The  duty  of  a  liquidator  of  an  insolvent  estate  would  not 
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be  the  same  as  that  of  an  estate  having  sufficient  assets  __i^i^ 
at  once  available  to  the  payment  of  the  debts  owing  by  Sbmpill 
the  estate.  In  the  former  case  the  liquidator  would  have  Campbkli.. 
to  wind  up  all  outstanding  transactions^  and,  if  necessary, 
to  make  compromises  and  arrangements  with  debtcti-s  and 
creditors  of  the  estate,  to  receive  all  money  thei'cupon 
coming  to  the  estate  and  all  debts  due  to  it,  and  toi*etaJn 
the  assets  so  collected  for  distribution  when  the  estate 
should  ultimately  be  wound  up.  The  duty  of  a  liqui- 
dator of  a  clearly  solvent  estate  would  be  very  different; 
he  would,  out  of  any  assets  which  he  might  have  or 
collect,  pay  the  debts  owing  by  the  estate  as  they  should 
fall  due,  and  pay  the  surplus  in  his  hands  when  every- 
thing had  been  received  and  paid  to  his  principal.  In 
case  it  is  doubtful  whether  an  estate  put  into  the  hands 
of  a  liquidator  is  solvent  or  not,  it  is  his  duty  to  look  to 
the  possibility  of  the  injury  he  might  do  to  the  creditors 
by  treating  the  estate  as  a  solvent  estate,  and,  in  con- 
sequence, he  should  not  undertake  to  pay  any  claim  till  he 
could  with  certainty  know  that  he  would  be  able  to 
pay  all. 

What  I  have  said,  however,  refers  to  the  appointment 
of  a  liquidator  to  wind  up  an  estate  without  special 
directions  from  his  principal,  for  when  there  are  special 
directions,  of  course,  as  between  him  and  his  principal, 
he  must  follow  them.  It  becomes,  therefore,  of  the  first 
importance  in  this  case  to  see  what  the  authority  given 
to  the  defendant  by  Garland  and  Bingham  was. 

The  proof  of  this  must  chiefly  be  gathei'ed  from  the 
account  given  by  the  defendant  and  Garland  of  the 
conversations  which  took  place  in  January,  1860,  on  the 
subject;  of  course,  however,  explained  in  any  doubtful 
or  contradictory  statement  by  other  evidence,  either  by 
actings  of  the  parties,  or  w  ri 1 1 en  statements  subsequently 
made,  and  especially  by  the  power  of  attorney  executed 
by  Garland  and  Bingham  on  the  27th  of  March,  1860. 

All  parties  agree  in  saying  that  they  believed  that  the 
estate  was  solvent  in  January,  1860,  but  that  owing  to 
debts  owing  to  the  estate  not  being  payable  till  after 
debts  owing  by  the  estate  would  become  payable,  the 
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^^^-  assistance  of  increased  discount  by  a  bankwas  required, 
Skmpill  If  that  could  not  have  been  obtained,  it  is  clear  that  the 
Campbell,  estate  must  have  gone  into  the  Insolvent  Court,  as  the 
debts  owing  by  the  estate  could  not  be  paid  as  they 
should  fall  due.  The  Commercial  Bank  fearingthat  the 
business  was  not  properly  conducted  refused  assistance. 
It  would  seem  that  at  this  time,  supposing  the  persons^ 
owing  money  to  the  firm  to  be  able  to  pay  their  liabili* 
ties,  the  assets  amounted  to  about  £69,000,  exclusive  of 
the  private  property  of  the  partners,  and  the  debts  to 
about  £48,000,  together  with  about  £30,000  or 
£40,000  of  contingent  liabilities.  The  evidence  of  the 
parties  concernedin  the  arrangement,  and  the  statement 
made  by  the  defendant  for,  though  not  to,  the  creditors, 
in  February,  1861,  point  out  that  the  securities  which 
the  partnership  had  were  by  no  means  safe,  and  the 
money  due  to  the  estate  did  not  come  in  as  was 
expected.  That  statement  made  by  the  defendant 
must,  as  against  him,  be  taken  to  be  correct. 

Now,  if  the  defendant  under  these  circumstances  had 
in  January,  1860,  been  appointed  liquidator  to  Avind  up 
the  estate,  without  special  directions,  I  do  not  think  he 
would  have  been  justified  in  paying  some  creditors  till 
he  was  sure  of  being  able  to  pay  all.  But  what  were 
the  actual  instructions  which  he  received  from  Gurlani 
and  Bingham?  for  by  those,  as  between  him  and  the 
present  plaintiff,  his  duty  is  pointed  out.  If  the  defend- 
ant has  acted  in  conformity  with  those  instructions, 
although  he  may  have  made  pajmients  which  he  ought 
not  to  have  made,  and  performed  other  acts  rendered 
void  by  the  Insolvent  Acts,  he  is  not  liable  for  them, 
they  must  be  considered  as  having  been  done  by 
Garland  and  Bingham  and  not  by  him — he  was  only 
their  agent.  What  then  were  the  authority  and  instruc- 
tions given  to  the  defendant  by  Garland  and  Bhigham? 
Mr.  Bingham,  who  was  not  present  at  all  the  con- 
versations by  which  the  arrangement  between  the 
defendant  and  the  partnership  was  made,  represents  it 
as  constituting  the  defendant  the  uncontrollable  and 
irrevocable  liquidator  of  the  estate;  but  he  does  nofr 
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appear  to  be  aware   of  any  particular  instractioiis        ^^64. 
being  given  beyond  this.  Skmpii.l 

Mr.  Oarland  says  the  arrangement  ultimately  come  to  Cahpbkll. 
was^  that  the  defendant  was  to  manage  the  affairs  of  the 
firm,  and  to  receive  and  pay  moneys  on  account  of  the 
firm,  signing  per  pro  Garland  and  Bingham  in  liqui- 
dation. The  firm  was  to  be  dissolved — Mr.  Bingham 
was  to  carry  on  that  portion  of  the  business  which  he 
was  conducting  (the  agricultural  implement  business) . 
He  {Oarland)  was  carrying  on  a  little  agency  business, 
which  did  not  require  any  outlay  of  capital  until  the 
affairs  of  the  firm  were  wound  up.  The  Commercial 
Bank  approved  of  that  arrangement,  altered  the  re* 
lations  of  the  Bank  to  them,  agreeing  to  extend  the 
discounts  under  Mr.  CampbelVa  management.  The 
general  creditors  of  the  firm  had  nothing  to  do  with 
this  arrangement,  except  the  Commercial  Bank. 

The  defendant  says  that  the  arrangement  was,  that  he 
was  to  be  their  accountantor  managing  clerk,  with  power 
to  sign  for  the  firm  in  liquidation,  as  usual  in  all  cases 
of  winding  up  in  liquidation.  All  moneys  collected,  and 
the  proceeds  of  all  bills  discounted,  were  to  be  paid  into 
the  bank  to  the  credit  of  the  firm  in  liquidation,  and 
were  to  be  drawn  out  by  the  cheques  of  the  firm,  signed 
by  him  in  the  same  way  in  discharge  of  the  firm's  obli- 
gations as  they  fell  due.  He  was  to  incur  no  personal 
responsibility  whatever,  and  Mr.  Garland  was  to  take 
an  oflSce  for  the  firm  (and  keep  the  books  and  papers 
there)  in  the  Exchange,  if  a  room  could  be  got  there, 
so  as  to  be  as  near  his  office  as  possible.  He  says  that 
either  party  could  put  an  end  to  the  arrangement. 

The  power  of  attorney,  executed  by  Garland  and 
Bingham  on  the  27th  of  March,  1860,  expressly  con- 
firms all  acts  done  by  the  defendant  up  to  that  time,  and 
appears  to  specify  all  acts  that  could  be  necessary  for 
realising  the  estate,  but  not  one  word  is  said  as  to  the 
remuneration  of  the  defendant,  or  as  to  the  way  in  which 
the  debts  were  to  be  paid ;  whether  pari  pa^au,  as  they 
became  due  and  were  demanded,  or  at  the  discretion  of 
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___i^'  _  ^^  defendant,  so  that  the  former  arrangement  made  in 
8RMPIU.  January  must  be  considered  as  remaining  unaltered. 
Camprbll.  Neither  Mr.  Owrhmd  nor  Mr.  Bingham  say  anything 
about  the  important  provision  that  the  defendant  was  to 
dischad^ge  the  firm's  obligations  as  they  became  due; 
but  they  do  aot  dany  that  this  formed  part  of  the 
arrangement,  and  the  defendant  swears  that  it  did. 
There  is  sufficient  evidence  that  Mr.  Oarland  was  aware 
of  the  fact,  that  the  liquidation  was  conducted  by  the 
defendant  on  that  principle  without  objection.  Mr. 
Bingham  does  not  appear  to  have  taken  any  part  in  the 
affairs  of  the  liquidation  after  the  arrangement  with  the 
defendant.  This,  then,  being  the  principle  upon  which 
the  liquidation  was  to  be  conducted  according  to  the 
agreement  between  the  defendant  and  the  insolvents,  the 
present  plaintiff  cannot  find  fault  with  the  defendant 
having  carried  it  out  if  he  has  done  so,  but  as  the  plain- 
tiff so  requires  it  must  be  the  subject  of  an  investigation 
before  the  Master.  If  it  should  turn  out  that  the  de- 
fendant hsus  acted  otherwise  than  he  was  authorised  by 
the  power  granted  to  him,  he  may  be  liable  to  the  plain- 
tiff for  what  has  been  lost  by  his  mismanagement,  but 
that  will  appear  by  the  result  of  the  investigation,  and 
will  form  a  subject  for  future  consideration.  I  declare 
that  by  the  agreement  between  the  defendants  and  /. 
Garland  and  E,  Bingham,  the  defendant  was  authorised, 
on  and  after  the  20th  January,  I860,  to  collect  the  assets 
of  the  late  firm  of  Grurland  and  Bingham  in  the  manner 
pointed  out  by  the  power  of  attorney  of  the  27th  March, 
1S60,  and  to  discharge  the  obligations  of  the  firm  as  they 
fell  due,  and  to  retain  a  commission  of  2i  per  cent,  on 
all  money  that  should  be  received  by  him,  and  1^  per 
cent,  on  all  payments  to  be  made  by  him,  including  re- 
newals of  bills  and  notes;  and  I  refer  it  to  the  Master 
to  inquire  what  were  the  assets  and  liabilities  of  the 
partnership  firm  on  the  20th  of  January,  1860,  and  to 
take  an  acoount  of  the  receipts  of  the  defendant^  as  liqui- 
dator of  the  estate  of  the  said  firm,  and  of  his  application 
thereof  on  that  footing.  Of  course  the  Master  will  have 
power  to  make  any  separate  report  and  to  state  special 


I 


CASES  IN  EQUITY.  *  105 

circumstances.     This  power  appears  to  me  to  be  veiy  _     ^^W. 
likely  to  be  exercised  with  respect  to  the  arrangement      Skmpill 
with  Perry ^  the  non-payment  of  Sloper  Coaj, and  HamiU    Campbell. 
ton  and  Co.,  the  Dtghts,  and  other  creditors.  However, 
this  is  altogether  for  the  Master.  I  reserve  the  consider- 
ation of  costs  and  further  directions  until  after  the 
Master  shall  have  made  his  report,  and  all  parties  are 
to  be  at  liberty  to  apply  as  they  may  be  advised. 


The  Mblbouenk  and  Newcastle  Hinmi  Colliery     December  83, 
CoMPAXY  (Limited)  against  McLean  (a).  24,30. 

THIS  was  an  appeal  to  the  full  Court  from  *^©  f^ti^^^S^j^T 
judgment   of  his   Honor  the   Primary    Judge^  Absent  Defen- 
gi^anting  the  injunction  prayed  for  in  the  bill.  agSn»tR,^a8 

The  bill  was  filed  by  the  Melbourife  and  Newcastle  tbe  agent  of  a 
Minmi   Colliery  Company  (Limited)    against   ffa^oW p^nySkUed 

McLean    (the    sheriff   of   the    colony    of   New    South  cT,  and  issued 

^^  .  execution  upon 

Wales),  and  the  Waratah  Coal  Company;  and   stated  the  plant,  &c., 

that  the  plaintiff  was  a  corporation  under  the  name  of  ^jj^^T'*^***"* 

the  Melbourne  and  Newcastle  Minmi  Colliery  Company  (Limited). 

(Limited),  carrying  on  business  at  Melbourne;  that  the  tended  to  sue 

Waratah  Coal  Company  had  brouffht  an  action  at  com-  C.  (Limited), 
-  .  ^     and  there  was 

mon  law  against  one  Charles  Robertson^  as  agent  of  a  no  dispute 

certain  company  or  co-partnership,  carrying  on  business  JJ'**^^  ^®^j^ 

at  Newcastle  under  the  name  of  the  Melbourne  and  HM,  that 

Newcastle  Minmi  Colliery  Company,  and  obtained  B'no^against 

verdict;  that  under  the  writ  oiji.fa,  issued  in  thatO.  (Umited), 

case,  the  defendant  {Harold  McLean)  had  seized,  and  ^^^  ^ot  jQ^tify 

was  about  to  sell,  the  plant,  stock,  and  machinery  of  the  **>?  seirore. 

plaintiff.     It  charged  that  the  Waratah  Coal  Company  granted  to 

had  never  brought  any  action,  or  obtained  any  verdict  J^eJ^^pj,! 

against  the  plaintiff,  and  that  if  the  sale  were  to  be  sentiente, 

proceeded  with,  irreparable  injury  would  accrue  to  the        * 

plaintiff.     The  bill  prayed  for  an  injunction  to  restrain 

the  defendant  {McLean)  from  selling  under  the  said 

writ,  or  any  other  writ  issued  or  to  be  issued  in  the  said 

action,  the  plant,  stock,  and  machinery  of  the  plaintiff; 


(a)  Coram,  full  Court. 
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and  to   restrain   the   defendant    (the  Waratah   Coal 
Company)  from  compelling  McLean  to  sell. 

After  the  Primary  Judge  had  granted  tlie  injunction 
prayed  for,  the  defendants  moved  before  the  Primary 
Judge,  upon  further  evidence,  that  the  injunction  might 
be  dissolved,  and  the  plaintiff  ordered  to  pay  into  Court 
the  amount  for  which  the  execution  in  the  said  action 
had  been  issued. 

Darley  and  Owen,  for  the  plaintiff,  objected  that  the 
defendant  could  not  move  to  dissolve  an  injunction 
before  the  same  Judge  as  gi'anted  it,  unless  some  new 
facts  were  proved ;  otherwise,  a  defendant  having  sup- 
plemented the  defects  in  his  case  would  be  able  to  have 
a  re-hearing  of  his  case.     Drewry  on  Injunctions  (a). 

f 
Gordon  and  Isaacs,  for  the  defendants,  cited  Cost  x. 

Burr  (b),  and  Newlands  v.  Paynter  (c) ;  and  contended 

that  the  further  evidence  did  disclose  new  facts. 

His  Honor,  without  calling  upon  the  counsel  for  the 
plaintiff,  dismissed  the  motion  upon  the  merits,  and 
intimated  the  opinion  that  the  further  evidence 
adduced  did  not  disclose  any  new  facts. 


Doc  2S  24  ^^  ^^^^  ^^y^  ^^^®  cause  was  argued  before  the  full 
Court,  on  appeal  from  the  order  of  the  Court  below 
granting  the  injunction. 

The  facts  of  the  case  and  the  evidence  are  fully  set 
out  in  the  judgment  of  their  Honors. 

Gordon  and  Isaacs  for  the  appellants.  The  grounds 
of  this  bill  are  merely  technical,  and  cannot  be  allowed 
to  override  the  equities  of  the  case.  It  is  clear  that  the 
plaintiff  in  this  suit,  and  the  defendant  in  the  common 
law  action,  are  substantially  the  same ;  and  it  is  admitted 


(6)  2  Rau.  161. 


{a)  p.  427  n.  («). 


(c)  4  M.  ft  Cr.  408. 
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by  the  letter  of  the  agent  of  the  compaDj  that  the  debt  is 
due  to  the  Waratah  GompaBy  by  the  plaintiff.  The  plea 
of  being  a  corporation  was  pleaded  at  the  common  law 
action,  and  subsequently  withdrawn.  The  plaintiff  knew 
that  it  was  intended  that  the  common  law  action  should 
be  against  them,  and  that  it  was  so  considered.  The 
agent  sued  ander  the  Absent  Defendants'  Act  is  still  the 
agent  of  the  plaintiff.  The  plaintiff  hap,  by  his  acts, 
confirmed  the  proceedings  intended  to  have  been  taken 
against  him  in  the  action.  The  Conrt  of  Equity  will 
not  interfere  where  there  is  an  adequate  legal  remedy. 
If  the  plaintiff  suffers  any  injury  by  the  sale,  it  will  have 
arisen  from  his  own  fault  in  not  paying  the  debt  ad- 
mitted to  be  due  by  him.  The  sheriff  is  the  officer  of 
the  Court,  and  Equity  Courts  will  not  interfere  with  the 
officer  of  another  Court  acting  under  its  authority. 
Lindley  on  Partnership  faj,  Meggitt  v.  Schuster  (hj^ 
Cost  V.  Burr  (c)^  Newlands  v.  Paynter  (dj^  Jackson  v. 
Stanhope  (e),  Roberts  v.  Maddoso  (/),  Bateman  v. 
Willow  (g). 

Darley  and  Owen  for  the  respondents.  The  ground 
of  equity  on  which  the  plaintiff  claims  this  injunction, 
is  that  irreparable  will  ensue  unless  it  be  granted 
The  Court  of  Equity  will  always  interfere  in  trespass 
upon  mines.  There  is  no  legal  remedy  adequate  to  com- 
pensate the  plaintiff  for  the  loss  of  his  maphinery,  and 
the  consequent  destruction  of  his  trade.  The  fact  of  a 
debt  being  due  by  the  plaintiff  has  never  been  proved, 
as  no  verdict  was  obtained  against  him,  and  even  if  ad- 
mitted to  be  in  fact  due  would  not  authorise  the  sheriff 
to  sell  his  property  to  pay  it.  The  sheriff  is  only  pro- 
tected as  the  officer  of  the  Court,  when  he  keeps  within 
the  limits  of  his  authority  :  when  he  exceeds  it  he  is  a 
mere  trespasser  The  plaintiff  has  never  confirmed  the 
proceedings  in  the  action.  He  did  not  interfere  with  the 
proceedings  as  long  as  they  were  directed  against  a 

(o)  587-8.  (6)  7  L.  T.  N.  8.  680. 

(c)  2  Kara.  161.  {d)  4  M.  4t  C.  408. 

(e)  10  Jnr.  676.  ij)  13  Sim.  540. 

ig)  1  Soh.  k  Lef.  201-3. 
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stranger;  but  the  moment  they  were  directed  against 
him,  he  applied  to  the  Court.  There  has  been  no  fraud 
or  deceit  to  disentitle  the  plaintiff  to  relief.  Drewry  on 
Injunctions  (a),  Neicell  v.  Townsend  [h),  Oarstin  v. 
Asplin  (c),  Newlands  ▼.  Paynter  (d). 

Gordon  in  reply. 

Stephen,  C.  J.  By  the  affidavits  filed  in  this  matter, 
by  which  alone  we  must  be  guided, — although  it  is 
obvious  that  other  material  circumstances  exist,  on  which 
information  would  be  desirable, — the  following  appear 
to  be  the  leading  facts. 

In  September  "last,  the  Waratah  Coal  Company 
brought  an  action  in  this  Court  for  goods  sold,  against 
one  Robertson,  under  our  local  Absent  Defendants'  Act, 
as  agent  of  a  supposed  unincorporated  partnership, 
called  (or  supposed  to  be  called)  the  ''  Melbourne  and 
Newcastle  Minmi  Colliery  Company" — ^the  members  of 
which,  as  the  plaintiffs  alleged,  were  unknown.  There 
is  no  doubt  that  this  stated  co-partnership  or  company 
were  intended  to  indicate,  and  in  truth  were  supposed 
to  be  identical  with,  the  plaintiffs  in  the  present  suit — 
"  The  Melbourne  and  Newcastle  Minmi  Colliery  Com- 
pany Limited.^*  It  is,  however,  undisputed,  that  Robert- 
son was  the  general  agent  in  this  colony,  or  manager  of 
the  works  of  the  corporation  so  called ;  and  that  the 
latter,  subject  at  all  events  to  a  claim  of  set  off,  owe  in 
fact  the  money  sued  for.  The  principal  office  of  the 
corporation  is  in  Melbourne,  but  they  carry  on  business 
and  own  a  coal  mine  at  Newcastle  ;  from  which  place 
Mr.  Robertson  (acting  through  a  Mr.  Brown,  whose 
position  is  unexplained  and  not  very  intelligible),  wrote 
to  a  Sydney  law  firm,  to  defend  the  action — giving  them' 
particulars  as  to  the  set  off,  which  Robertson  considered 
the  "  main  *'  defence. 

The  attorneys,  thus  instructed,  pleaded  that  the  sup* 
posed  co-partnership  was  a  corporation  ;  but,  on  some 


(a)  ps.  164.  176.     App.  28.  (M  6  Sim.  419. 

{c)  I.  Madd.  150.        {d)  10  Sim.  S77 ;  8.  C,  4  M.  &  Or.  408. 
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ground  not  stated,  they  at  the  same  time  advised -Brotim 
that  the  counter  claim  could  not,  in  that  action,  be  sus- 
tained. Thereupon  in  October,  Brown — who  was  him- 
self suing  the  Melbourne  Corporation,  though  in  what 
foi-m  or  by  what  name  does  not  appear — informs  Rohert- 
son  of  the  opinion ;  and  the  latter,  unconscious  that 
there  was  on  the  record  any  plea  whatever  (still  less 
any  effectual  legal  answer),  instructs  the  attorneys  to 
incur  no  further  expense.  The  consequence  was  a 
withdrawal  of  the  plea;  and,  in  November,  a  judgment 
against  the  supposed  co-pai*tnership, — under  which  the 
execution  has  been  levied,  that  the  corporation  now 
seek  to  be  relieved  fi-om. 

The  fact  here  mentioned,  that  the  plea  withdrawn 
was  one  asserting  the  corpoi'ate  character  of  the 
defendants  in  that  action,  was  not  only  admitted  on  the 
argument  before  us,  but  its  withdrawal  was  urged  on 
behalf  of  the  Waratah  Company,  as  an  implied  admis- 
sion that  the  defence  was  unfounded. 

It  appears  by  an  affidavit  in  support  of  the  motion  to 
dissolve,  that  when  the  action  was  commenced,  and  for 
some  time  afterwards,  Mr.  (t.  i?.  Dihhs  was  agent  for  the 
Cori)oration  in  Sydney.  He  now,  as  a  witness  for  the 
Waratah  Company,  says  that  it  was  he  {Dihhs)  who  in- 
formed the  Melbourne  Directors  of  the  action  having 
been  brought;  and  he  apprised  them  that,  after  con- 
ference with  the  attorneys,  ho  did  "not  see  that  any 
tangible  defence  or  set  off*'  could  be  made — so  that 
judgment  would  soon  issue.  The  set  off,  Mr.  Dtbhs 
adds,  though  due,  could  only  be  dealt  with  by  a  separate 
action;  and  he  advises  a  settlement,  therefore,  to 
prevent  more  serious  consequences.  The  Directors 
answer  this,  by  confessing  that  they  have  not  means  to 
pay  the  Waratah  Company :  but  announce  that  they 
are  about  making  a  call  on  their  members  (for  this  is 
clearly  in  effect  what  they  say),  to  enable  them  to  do  so. 
Immediately  afterwards  the  plea  is  wi  thdraw^n,  as  already 
mentioned,  by  instructions  from  Mr.  Robertson;  and  the 
whole  mine,  plant,  and  utensils  of  trade,  of  the  coq)ora- 
tion  are  levied  upon  at  Newcastle,  and  advertised  for  sale. 
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I  have  no  doubt,  under  the  circumstances  here 
'  detailed^  that  the  injunction  in  this  suit  was  properly 
granted.  The  objection  appears  to  me  to  be  untenable, 
that,  if  the  Waratah  Company  have  obtained  no  legal 
judgment  against  this  corporation,  and  so  that  the  levy 
is  altogether  a  trespass,  the  plaintiffs  should  be  left  to 
their  remedy  at  law.  The  judgment  is,  in  my  opinion, 
clearly,  in  legal  effect  or  operation,  not  one  against  the 
corporation;  but  the  damage  likely  to  be  sustained  by 
them,  from  the  continued  illegal  possession  and  eventual 
sale  of  their  property,  would  be  iiTeparable.  This  Court 
doubtless  would  not  interfere  by  injunction,  in  any  ordi- 
nary case  of  trespass,  or  merely  to  enable  parties  to  try 
at  more  leisure  a  question  of  disputed  property.  But 
here  is  the  inevitable  destruction  of  a  trade — of  (in  effect 
though  not  in  form)  a  mining  partnership,  with  the 
sacrifice  too  of  interests  belonging  to  individuals — that 
is  to  say  the  shareholders,  not  before  the  Court  until 
now.  1  cannot  see,  therefore,  why  the  plaintiffs  in  this 
suit  sliould  be  required,  as  a  preliminary,  to  bring  the 
amount  of  their  debt  into  Court.  If  there  be  really  a 
fair  claim  of  set  off,  as  1  infer  legitimately  fi'om  the  aflS- 
davits  that  there  is,  it  ought  to  be  tried.  Nor  can  I  dis- 
cover any  ec|uity  against  the  plaintiffs,  depriving  them 
of  their  right  to  be  impleaded,  according  only  to  the 
rules  of  law.  There  is  nothing  to  show  that  the  direc- 
tors knew,  or  were  told,  that  the  "  corporation  "  was 
really  not  sued.  On  the  contrary,  they  would  naturally 
suppose  from  the  terms  of  Dihhs*  letter  (set  out  in  para- 
graph 8  of  his  affidavit),  that  the  action  was  against  the 
corporation — or,  at  least,  against  that  Company  "£riwt- 
ted,^^  which  the  directors  represented ;  while  the  same 
communication  led  them  to  believe,  contrary  to  the 
fact,  an  unanswerable  plea  being  then  actually  on  the 
file,  that  to  that  action  there  was  no  tangible  defence. 

The  Waratah  Company,  moreover,  before  they  com- 
menced proceedings  at  law  (see  Mr.  S tablets  last  affi- 
davit, SvA  paragraph),  knew  from  the  Mel>K)ume 
directors  the  style  or  title  of  the  corporation,  or  com- 
pany, whatever  it  may  have  been  then  supposed  to  be. 
And  if  the  defendants,  being  thus  put  on  inquiry, 
were  led  to  a  wrong  conclusion  as  to  the  fact  which 
that  title  indicated,  they  assuredly  have  no  equitable 
claim  to  throw  the  consequences  of  their  mistake,  how- 
ever pardonable  in  itself,  on  their  adversaries.  On 
every  ground,  therefore,  this  appeal  must,  I  conceive, 
be  dismissed  with  costs. 
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MiLFOKD,  J.  When  the  motion  to  dissolve  the  in- 
junction in  this  case  came  before  me  as  Primary  Judge, 
I  did  not  hear  the  wliole  of  the  argument — leaving  it 
to  be  disposed  of  by  the  full  Coui-t ;  but  the  opinion  I 
then  formed  remains  unchanged.  I  think  the  injunc- 
tion should  not  be  dissolved. 

The  Melbourne  Company  is  in  fact  a  corporation, 
and  can  only  be  bound,  or  bind  itself  by  the  means 
pointed  out  by  law  for  that  purpose.  A  coi-poration 
can  certainly  appoint  an  agent,  and  would  be  bound 
by  acts  done  by  him  within  the  scope  of  his  authority, 
but  no  member  of  the  co^oi*ation  could  bind  the 
corporation;  he  could  not  affect  the  corporation  by 
acquiescence,  nor  could  any  act  of  his  estop  the  cor- 
poration from  claiming  such  rights  as  it  might  have. 

There  cannot  bo  a  doubt  in  the  present  state  of  the 
law  but  that  if  A.  had  obtained  a  judgment  and  issued 
execution  thereon  against  B.,  and  should  attempt  to 
enforce  it  against  the  mining  inachineiy  of  C.-,  an  in- 
junction would  on  the  application  of  C.  bo  granted,  and 
the  circumstance  that  C.  owed  A.  a  debt  would  make 
no  difFereiice.  "The  owing  a  debt  is  no  reason  why  the 
debtor^s  machinery  should  be  taken  in  execution.  If 
instead  of  mining  machinery  the  goods  to  be  taken  in 
execution  were  furniture  or  cattle,  the  Court  (except 
under  special  circumstances)  would  leave  the  aggrieved 
party  to  his  i-emedy  at  law ;  but  as  iiTeparable  injury 
might,  and  as  in  the  present  case  is  sworn  would  be 
inflicted,  the  Court  would  without  doubt  interfere.  It 
is  no  less  an  irreparable  injury,  because  the  injured 
party  may,  if  he  has  got  the  money,  buy  the  trespasser 
•off  by  payment  of  a  sum  of  money.  The  debt  does 
not  justify  the  ti-espass. 

In  order  that  the  corpoi'ation  should  in  this  case  be 
•deprived  of  this  right  to  an  injunction,  the  defendants 
(the  Waratah  Coal  Company)  must  establish  some  right 
which  this  Court  will  consider  as  effective  for  that 
purpose.     I  am  unable  to  discover  any  such  right. 

It  is  not  alleged  by  affidavit,  or  pretended  in  argu- 
ment, that  the  corporation  has  been  guilty  of  any  fraud. 
The  utmost  that  can  be  laid  to  its  charge  is,  that  it 
has  allowed  the  Waratah  Coal  Company  to  obtain  a 
judgment  against  a  company  or  co-partnership  bearing 
a  name  very  similar  to  that  of  the  corporation,  know- 
ing that  the  corporation  was  intended  by  the  Waratah 
Coal  Comj)any  to  be  the  real  defendants. 

The  agent  for  the  corporation,  having  some  authority, 
but  to  what  extent  does  not  appear,  was  the  same  person 
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who  had  the  control  over  the  proceedings  of  the  company, 
~  the  defendants  in  the  action;  but  he  never  defended  it 
for  the  corporation,  which  was  not  a  party  to  the  action. 
I  do  not  know  that  even  if  he  had  full  authority  for  that 
purpose  it  was  his  duty,  or  the  duty  of  the  corporation 
itself  to  say  to  the  Waratah  Coal  Company,  "We  know 
you  intend  to  sue  us,  but  you  have  made  a  mistake; 
you  are  suing  the  wrong  persons."  Even  if  there  had 
been  such  a  duty  incumbent  on  the  corporation  or  agent, 
the  attention  of  the  Waratah  Coal  Company  was  drawn 
to  the  fact  by  the  name  of  the  corporation  being  used  on 
one  occasion,  and  by  the  pjea  that  the  defendants  in  the 
action  were  a  corporation  being  put  on  the  file.  In  fact, 
the  agent  for  the  plaintiffs  in  the  action  did  make 
enquiries  on  the  subject.  Again,  it  is  said  that,  inaa- 
much  as  the  corporation  stood  by  and  allowed  judgment 
to  be  obtained  against  the  company  or  partnership,  it  is 
bound  to  give  effect  to  it.  Be  it  so.  The  corporation 
does  not  find  fault  with  the  judgment,  or  wish  to  set  it 
aside,  but  objects  to  goods  which  belong  to  the  corpo- 
ration, not  to  the  defendants  in  the  action,  being  taken. 
A.  party  standing  by  and  allowing  an  act  to  be  done 
may  be  bound  to  give  legal  effect  to  that  act,  but  nothing 
mot^.  If  the  corporation  had  allowed  judgment  to  go 
against  itself,  it  would  have  been  obliged  to  allow  sJl 
its  consequences,  but  it  has  not  done  so. 

Again,  the  wthdrawal  of  the  plea  by  the  defendants 
in  the  action  (with  the  knowledge  of  the  corporation), 
which  plea  would  have  been  a  valid  defence  to  the  action, 
is  urged  as  a  ground  why  the  corporation  should  not  now 
object  to  the  execution  issued  against  the  defendants  in 
the  action  taking  its  goods.  This  was  not  and  could  not 
have  been  done  by  the  corporation,  for  it  was  no  party 
to  the  suit .  There  might  have  been  good  or  bad  reasons 
influencing  the  person  having  the  management  of  the 
action  for  the  defendants  in  doing  this.  It  may  be  that 
the  defendants'  agent  in  the  actnlon  had  become  inter- 
ested on  behalf  of  the  plaintiffs,  or  it  may  be  that  he 
knew  a  judgment  in  the  action  would  be  useless,  and 
so  did  it;  but  that  was  not  the  act  of  the  corporation. 
Supposing  that  the  corporation  knew  that  this  plea  was 
withdrawn,  and  that  therefore  it  must  give  effect  to 
the  judgment  obtained  in  consequence,  that  will  only  l)e 
as  I  have  said  to  the  judgment  against  the  defendants 
in  the  action,  the  execution  in  pursuance  of  which  could 
not  affect  the  goods  of  the  corporation. 

Supposing  that  the  corporation,  or  it^  agent  duly 
authorised,  had  admitted  that  the  debt  claimeti  in  the 
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action  was  due  from  the  corporation,  that  would  be  no 
admission  that  the  action  was  properly  brought,  or  that 
it  was  to  be  bound  by  any  judgment  obtained  in  it. 

On  the  whole  I  am  unable  to  see  any  ground  for  dis- 
solving this  injunction. 

Wise,  J.  It  is  not  without  some  distrust  of  my  own 
opinion  that  I  find  myself  unable  to  assent  to  the  judg- 
ments of  my  learned  colleagues,  who  have  had  so  much 
greater  experience  than  myself  in  the  application  of  the 
principles  of  equity  jurisprudence ;  but  after  fully  con- 
sidering the  arguments  of  counsel  and  those  judgments, 
I  am  of  opinion  that  the  injunction  ought  to  be  dissolved. 

A  statement  of  the  facts,  as  they  appear  in  the  affi- 
davits, will  I  think  fitly  introduce  and  at  the  same  time 
show  the  reasons  of  my  judgment. 

The  Melbourne  and  Newcastle  Minmi  Colliery  Com- 
pany were  carrying  on  business  at  Newcastle  and  Mel- 
bourne, under  Mr.  Itobertson,  who  was  called  the  manager, 
the  head  office  being  at  Melbourne  ;  but  all  the  property 
of  the  company  was  near  Newcastle. 

The  correct  legal  designation  of  the  company  was,  at 
the  time  of  the  action  being  commenced,  "Melbourne 
and  Newcastle  Minmi  Colliery  Company  (Limited)"; 
but  it  does  not  seem  to  have  borne  any  other  name  in 
the  colony  than  **  Melbourne  and  Newcastle  Minmi 
Colliery  Company,"  and  it  was  so  designated  in  an  affi- 
davit made  by  Mr.  Bobertson  so  lately  as  December 
last.  The  word  "  Limited  "  was  indeed  used  in  a  letter 
of  its  secretary  to  the  Waratah  Coal  Company,  dated 
July  26th;  but  that  was,  as  far  as  appears,  the  only 
allusion  ever  made  to  the  corporate  character  of  the 
company,  and  there  was  no  public  notification  that  they 
were  anything  else  than  an  ordinary  commercial  partner- 
ship. That  letter  was  written  by  the  acting  secretary 
at  Melbourne,  in  reply  to  a  demand  of  payment  of  the 
amount  now  sued  for,  and,  after  expressing  regret  that  it 
had  been  necessary  to  apply  to  the  head  office,  it  stated 
"  that  the  directors  expect  the  presence  of  Mr.  Alexander 
Brown  by  the  first  opportunity  from  Sydney,  when 
doubtless  some  matters  with  regard  to  the  financial 
arrangements  of  the  company  will  be  settled,  and  vour 
account  paid,  and,  in  the  interim,  requesting  your  kind 
forbearance,  &c.,  &c. 

No  settlement  having  been  come  to,  a  writ  was  issued 

on  September  12,  against  C.  BoherUon,  "  as  agent  of  a 

certain  company  or  co-partnership  carrying  on  business 

at   Newcastle,  under  the  name  of  the  Melbourne  and 
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Newcastle  Minmi  Colliery  Company,"  and,  by  the  advice 
of  Mr.  Brown,  Messrs.  Daintrey  and  Chapman  were 
instructed  to  defend  the  action. 

Mr.  Dibhs  was  the  a^ent  of  the  company  in  Sydney, 
and  he  states  "  at  the  time  the  said  action  weis  bronght 
I  was  the  accent  of  the  plaintiff  company  in  Sydney,  and 
was  informed  by  the  said  Charles  Rdb&rtBcm  of  the  said 
action  having  been  commenced,  and  I,  as  agent  of  the 
said  plaintiff  company,  thereupon  instructed  Messieurs 
Daintrey  and  Chapman  to  appear  to  the  said  action ;  and 
I  thereupon  wrote  to  the  directors  in  Melbourne  of  the 
said  plaintiff  company,  informing  them  of  the  said  action 
having  been  brought,  and  requesting  them  to  instruct  me 
as  to  the  defence  to  the  said  action." 

About  September  28,  having  been  advised  that  the 
set-off  could  not  be  pleaded,  Mr.  DQibs  informed  the 
Secretary  of  the  Company  at  Melbourne  that  there  was 
no  tan<?ible  defence  or  set-off,  and  requested  them  to 
meet  the  demand.  On  the  12th  of  October  he  is  in- 
formed that  the  directors  have  no  means  of  remitting, 
and  decline  incurring  any  further  responsibility  pending 
a  call.  Thereupon,  on  17th  October,  Mr.  Bobertion 
thus  writes  to  Messrs.  Daintrey  and  Chapmani — '^As 
our  company  cannot  put  in  as  a  set-off  the  amount 
claimed  against  the  Waratah  Company,  I  cannot  see 
that  it  is  of  any  use  continuing  to  defend  this  suit,  as  we 
unquestionably  owe  the  money.  I  therefore  think  it 
wilt  be  as  well  to  discontinue  any  further  expense  in  the 
matter."  The  defence,  which,  it  was  admitted  upon 
the  argument,  was  the  corporate  character  of  the  com- 
pany, was  then  abandoned,  and  judgment  signed ;  and 
on  the  16th  November  a  fi.  fa.  issued,  under  which  a 
levy  was  made  upon  the  25th.  The  sale  was  advertised 
on  the  15th  of  December  for  the  22nd,  and  the  motion 
for  injunction  was  made  on  the  16th  of  December. 

The  aflSdavit  of  Mr.  McCarthy,  in  support  of  that 
motion,  stated  that  the  action  was  against  Bobertsony  as 
the  agent  of  a  certain  co-partnership  called  the  Mel- 
bourne and  Newcastle  Minmi  Colliery  Company,  and 
that  the  stock  of  the  corporation — the  Melbourne  and 
Newcastle  Minmi  Colliery  Company  (Limited) — was 
seized  under  the  fi.  fa.,  and  that  if  the  injunction  did 
not  issue,  **  irreparable  damage  and  injury  would 
accrue." 

Neither  in  this  nor  any  other  affidavit  is  there  a  denial 
of  the  debt  being  due,  nor  any  direct  assertion  of  there 
being  a  right  of  set-off,  although  there  is  a  reference  to  a 
claim  of  set-off. 
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There  is  no  averment  that  the  corporate  company 
were  not  fally  aware  from  the  beginning  of  the  acts  of 
their  authorised  af2;ents  in  the  colony,  nor  that  they  were 
not  approved  of;  and  there  is  no  averment  of  any  frand 
or  misrepresentations  having  been  practised.  There  is 
no  statement  that  the  directors  acted  oeyond  their  powers 
in  incurring  the  debt,  or  in  appointing  their  agent  here, 
or  in  the  employment  of  the  attorneys,  or  that  the  agent 
or  the  attorneys  exceeded  their  authority  in  allowing 
judgment  to  be  obtained. 

It  is  contended,  however,  that  because  the  corporation 
was  not  liable  to  be  sued  under  Victoria,  No.  6,  section 
17,  by  their  agent,  and  because  ^irreparable  loss  and 
injury"  would  be  sustained,  the  injunction  ought  to 
issue. 

If  it  be  clear,  as  I  think  it  is,  that  corporations  are 
not  within  that  section,  then  two  courses  are  open  to  the 
company,  either  to  pay  the  money  to  the  sheriff  and  sue 
for  monev  received,  TciAett  v.  Noppe  (a) — or  sue  the 
sheriff  and  the  plaintiffs  for  damages  for  the  seizure  and 
sale  of  the  stock  and  goods  without  legal  authority. 

The  irreparable  damage  and  injury  could  only  arise 
by  the  non-payment  of  a  debt  actually  due  to  the 
Waratah  Company. 

On  the  other  hand,  it  is  said  that  in  the  particular 
seizure  the  sheriff  and  the  Waratah  Company  are  alike 
trespassers,  and  that  the  Court  will  interpose  to  prevent 
the  illegal  use  of  legal  process,  even  when  it  is  made  the 
instrument  of  obtaining  payment  of  a  just  debt.  If  this 
were  the  bare  fact,  I  might  perhaps  not  differ  so  much 
from  the  views  taken  by  my  learned  brothers,  although 
even  then  I  think  it  would  be  open  to  question  whether 
the  Court  of  Equity  would  interfere,  at  least,  without 
taking  care  that  the  money  was  brought  into  Court, 
where,  as  in  this  case,  there  is  no  affidavit  of  merits — and 
the  conduct  of  the  parties  applying  for  its  interpretation 
have  been  such  as  is  declared  by  tlie  affidavits. 

My  judgment  is  indeed  altogether  founded  upon  the 
conduct  of  the  plaintiff  corporation:  I  am  of  opinion 
that  they  have  disentitled  themselves  to  anv  assistance 
from  the  Court,  and  that  they  ought  to  be  left  to  their 
legal  rights.  They  acknowledged  the  justness  of  the 
debt  in  July,  and  by  their  authorised  agent  at  first  put 
in  a  defence  to  the  action  in  September,  which  was  with- 
drawn about  October  20th,  if  not  with  their  express 
sanction,  certainly  by  their  authorised  agent,  and  with- 
out any  intimation  that  they  intended  to  set  up  the 

(a)  5  0.  B.  253. 
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illegality  of  the  proceeding ;  on  tbe  contrary,  by  aban- 
doning the  defence,  they  led  the  Waratah  Company  to 
believe  that  no  difBcnlty  would  be  interposed  in  the  way 
of  their  recovering  their  jnst  debt,  and  then  one  month 
after  judgment  signed,  ana  three  weeks  after  levy  made, 
they  apply  to  this  Court  for  an  injunction.  Had  the 
Waratan  Company  been  apprised  at  an  early  stage  of 
the  intended  legal  defence,  there  would  have  been  ample 
time  for  them  to  have  commenced  another  action,  and 
obtained  judgment  against  the  corporation  by  its  corpo- 
rate name ;  K)r  a  Court  of  Equity  cannot  suppose  that  a 
vexatious  and  false  defence  would  have  been  raised,  when 
the  debt  was  admitted  to  be  due ;  nor  can  it  be  inferred 
there  was  any  available  set-off,  since  the  former  legal 
advisers  of  the  Corporation  were  of  opinion  that  it  was 
not  available;  and  neither  they  nor  their  present  legal 
advisers  say  that  it  is. 

The  plaintiffs,  therefore,  having  carried  on  business 
here  under  a  name  that  in  no  way  implied  they  were  a 
corporation,  as  it  omitted  the  important  qualification 
'limited,"  and  having,  while  admitting  a  just  debt, 
slept  on  their  legal  rights  and  gained  time  by  lulling 
their  opponents  into  the  continuance  of  a  proceeding 
which  18  now  discovered  not  to  be  warranted  by  the 
statute,  I  am  of  opinion,  with  all  respect  to  the  rest  of 
the  Court,  that  it  is  not  the  duty  of  the  Court  to  interpose 
in  that  behalf  but  leave  them  to  their  legal  rights. 
Even  in  a  court  of  law,  an  error  in  procedure  may  be 
easily  waived.  To  use  the  words,  as  Lord  Bnmgham  says, 
in  Tayhr  v.  Clemson  (a),  "  With  respect  to  all  detects  in 
process,  which  is  the  foundation  of  a  suit,  I  hardly  know 
any  such  defect  which  may  not  be  cured  by  the  party 
appearing  to  it,  and  attending  as  if  he  had  had  his  notice, 
and  as  if  the  process  were  valid." 

And  it  does  not  seem  to  me  inconsistent  with  the 
general  principles  of  equity  to  enable  the  corporation, 
which  was  substantially  sued,  though  not  in  form,  now 
to  take  advantage  of  the  mistake  of  their  opponents,  not 
only  without  any  afBdavit  of  merits,  but  while  admitting 
that  they  have  no  conscientious  defence :  and  this  too, 
when,  as  it  appears  to  me,  they  have  by  their  conduct, 
both  before  and  after  judgment  signed,  practically 
acquiesced  in  their  liability  to  the  debt,  and  to  the  mode 
of  its  recovery. 


(a)  11  CI.  &  F.  643. 
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ACCEPTANCE  within  the  Statute  of  Frauds.  Cnmmings  v. 
Clifford  186 

ACTION.  1.  A  mere  non-feasance,  although  with  a  bad  motive,  is 
not  actionable  where  there  is  no  pnvity  between  the  person 
omitting  to  do  the  act  and  the  person  injured  by  the  act 
not  being  done. 

The  declaration  stated  that  an  ap[reement  was  entered 
into  between  one  L.  and  the  plaintiff,  for  the  performance 
of  certain  work  by  the  latter  for  L. ,  for  certain  payment, 
and  that  it  was  provided  by  the  agreement  that  the  pay- 
ments were  to  be  made  upon  certificates  to  be  given  by  the 
defendants,  and  that  the  defendants  undertook  to  act  as 
architects  ander  the  agreement,  and  to  inspect  and  examine 
the  work,  and  to  certify  for  the  performance  of  the  same. 
It  then  alleged  that  in  pursuance  of  such  undertaking  and 
employment  the  defendants  did  examine  and  inspect  the 
work  as  the  same  proceeded  ;  and  did,  in  part  performance 
of  their  undertaking,  froti  time  to  time,  certify  that  the 
said  work  had  been  duly  performed,  on  which  certificates 
money  had  been  paid  by  L.  to  the  plaintiff.  Averment  of 
fulfilment  of  all  conditions  precedent  to  entitle  the  plaintiff 
to  receive  a  certificate  from  the  defendants,  and  that  it  was 
their  duty  to  give  the  same.  Breach,  that  the  defendants 
fraudulently,  maliciously,  and  without  any  good,  reason- 
able, probable,  or  sufiicient  cause,  refused  to  give  the  same 
in  violation  of  their  duty.  Held,  on  demurrer,  that  the 
action  was  not  maiutainaole.     Kelly  v.  Bradridge  103 

In  an,  by  A.  and  B  ,  for  seizing  and  selling  the  joint 
property  of  A.  and  B.,  under  B,fi.fa.  against  A.  only,  held 
that  the  action  was  rightly  brought  in  the  joint  names  of 
A.  and  B.     Smith  and  another  v.  Ogg  Q 

See  Payment  into  Court,  1. 

An,  cannot  be  brought  in  a  District  Court  against  a 
magistrate  for  anything  done  by  him  in  the  execution  of 
his  office,  if  he  objects  thereto.     Ex  parte  Bolding  370 

See  Justices,  2. 

ADMINISTRATION.  1.  An  application  under  the  third  section  of 
the  Real  Estate  of  Intestates  Distribution  Act  of  1862,  may 
be  by  petition  and  in  a  summary  way,  and  without  the 
necessity  of  a  suit  for  the  administration  of  the  estate.  In 
re  Carvell  354 

AGENT. 

See  Nuisance,  1.    Halter  v.  Moore  65 

AGREEMENT,  construction  of.     Waterwn  v.  Barclay  14 

See  GUABANTBE. 
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APPEAL  TO  THE  PRIVY  COUNCIL  allowed,  alihoagb  the  sam 
in  issae  was  less  than  £500,  where  the  jadgment  indirectly 
involved  a  claim  respecting  property  amounting  to  that 
sum.     Tyson  v.  McEvoy  365 

APPORTIONMENT  of  RENT  must  be  either  by  agreement  or  by 
jury.     Peacock  v.  Hanson  104 

ARCHITECT,  action  against,  for  not  giving  a  certificate.  Kelly  v. 
Bradridge  103 

See  Action,  1. 

ARSON.  1.  A  shed  without  any  door,  having  a  bark  roof  and  bushes 
at  the  sides  and  back,  and  only  forked  sticks  for  poets  and 
to  support  the  seat  which  was  used  as  a  privy  bv  the  oceu- 
pant  ol  an  adjoining  hut — there  being  no  fence  between  it 
and  the  hut — is  an  outhouse  within  the  1  Vic.  c  89,  s.  3. 
B.y.  mUcox  156 

ASSIGNEE  (OFFICIAL) 

See  Insolvknt  Act,  2.    ffumphety,  oflBcial   assignee    v. 
Lhyd  374 

ASSIGNMENT.  1.  A  deed  of  assignment  of  all  the  debtor's  property 
for  the  benefit  of  all  his  creditors,  executed  under  the  pro- 
visions of  the  33rd  and  following  sections  of  the  5th  Vic., 
No.  9,  is  not  invalid,  because  of  the  accidental  omission 
from  the  schedule  attached  to  the  deed  of  the  name  of  a 
creditor  for  the  sum  of  £\7  138.  9d.  ;  it  appearing  that  he 
was  such  creditor  as  well  as  a  debtor  in  the  sum  of  £30  Os. 
Nathan  v.  Field  95 

2.  Declaration  on  a  promissory  note  by  indorsee  against  maker. 
Plea,  that  the  defendant  assigned  all  his  estate  to  trustees 
in  accordance  with  the  provisions  of  the  5  Via,  No.  9,  for 
the  benefit  of  all  his  creditors;  all  of  whom  were  dnlv 
named  in  a  schedule  annexed  to  the  assignment  deed,  with 
the  amounts  due  from  the  defendant  to  them  respectively 
(save  only  as  hereinafter  mentioned)  ;  and  that  the  note 
sued  on  was  made  and  delivered  by  the  defendant  before 
the  execution  of  such  assignment,  and  that  the  defendant 
was  not  otherwise  liable  upon  it.  Averment,  that  the  actual 
holder  of  the  note  was,  at  the  time  of  the  execution  of  the 
assignment  deed,  unknown  to  the  defendant — which  fact^ 
together  with  the  amount  of  the  note  and  the  name  of  the 
last  known  holder  of  the  same,  to  wit,  W.  D.,  were  duly 
stated  in  the  schedule ;  and  that  the  date  when  the  note 
foil  due,  and  the  names  of  the  immediate  parties  thereto, 
were,  at  the  time  of  the  said  execution,  unknown  to  the 
defendant  The  plea  then  alleged  the  due  fulfilment  of  the 
directions  of  the  34th  section,  and  stated  that  the  assign- 
mant  deed  contained  a  release  of  all  debts,  &;c.,  mentioned 
in  the  schedule.  Beld,  on  demurrer,  that  the  omission  to 
state  in  the  schedule  the  names  of  the  parties  to  the  note, 
or  the  date  of  its  falling  due,  deprived  the  plaintifif  of  the 
benefit  of  the  35th  section,  and  that  the  plea  was  no  answer 
to  the  action.    Lery  v.  Smith  285 

.3.  Action  on  two  cheques  on  the  A.  J.  S.  Bank,  Grafton,  bv 
bearer  against  maker.  Plea,  that  the  plaintiff  assigned  all 
his  estate  to  trustees  for  the  benefit  of  all  his  creditors,  in 
accordance  with  the  provisions  of  5  Vic,  No.  9.  Replication, 
that  neither  the  A  J.S.  Bank,  Grafton,  nor  the  defendant, 
nor  anyone  else,  was  named  in  the  true  and  particular  ac- 
count annexed  to  the  deed,  as  indebted  to  the  plaintiff  or  to 
his  estate,  in  respect  of  the  cheques,  nor  the  money 
mentioned  in  the  cheques,  nor  were  the  cheques  nor  the 
money  included  in  such  true  and  particular  account.  Beld 
bad  on  demurrer.    Shorefler  v.  Bamsay  99 

ATTORNEY,  refusal  to  hear,  by  justice.     Ex  parte  Cory  304 

See  Justice,  1. 
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AUTREFOIS  ACQUIT.  1.  The  prisoner  was  indicted  for  feloniously, 
unlawfully,  and  maliciously  killing  a  cow.  He  pleaded 
autr^oia  ctcquit,  and  proved  that  he  had  been  acquitted  of 
stealing,  and  also  of  receiving  the  same  animal.  MM  that 
the  evidence  did  not  prove  the  plea.     R.  v.  Fogg  215 

AWARD.  1.  In  an  arbitration  directed  under  the  Crown  Lands 
Occupation  Act,  the  last  of  the  two  arbitrators  was  ap- 
pointed on  the  1st  December,  1863;  on  the  28th  December, 
the  two  arbitrators  extended  their  time  thirty  days,  and  on 
the  26th  January,  1864,  they  appointed  an  umpire.  On  the 
28th  February,  the  two  arbitrators  finally  differed ;  on  the 
20th  April  the  umpire  extended  his  time  thirty  davs,  and 
on  the  7th  May  he  made  his  award.  HMj  not  too  late,  he 
having  (under  the  6th  and  8th  clauses  of  sec.  23  of  the  Act) 
sixty  days,  with  a  power  of  extension  to  ninety  days,  for 
that  purpose,  from  the  time  when  he  was  enabled  to  enter 
on  his  duties  by  the  retirement  of  the  arbitrators  from  theirs, 
and  not  from  the  date  of  his  formal  appointment.  Tyson  v. 
McEvoy  359 

BAILIFF  (SPECIAL) 

See  Trespass,  1.    McUthews  v.  Ogg  I 

BALANCE,  unliquidated,  of  partnership  account.  Wyse  v.  ffeg^ 
garty  175 

See  DiSTBiCT  Courts'  Act,  2. 

BANKRUPTCY  ACT  of  1856  (Scotland),  evidence  of  the  title  of 
trustee  under  the  73rd  section  of.  Ex  parte  Briggs  299 
See  Evidence,  1. 

BIG  AM  7.  1.  In  a  case  of  bigamy,  it  appeared  that  the  first  marriage 
was  solemnised  in  England,  in  1836,  and  the  second  in 
Tasmania,  in  1852.  ^at  the  prisoner  received  letters 
from  his  family,  in  England,  up  to  the  time  of  his  second 
marriage ;  and  that  the  prisiper*s  brother  only  came  out  to 
Tasmania  from  England,  a  Te\^  months  before  his  second 
marriage.  That  he  received  a  letter  from  his  mother,  who 
lived  in  England,  in  1851,  speaking  generally  about  the 
family,  and  of  the  prisoner^  constant  neglect  of  their 
correspondence;  and  that  statements  had  been  made  by 
the  prisoner  after  his  second  marriage,  justifying  or  ex- 
cusing the  act,  on  grounds  shown  to  be  false,  such  as  that 
he  was  married  to  his  first  wife  at  a  Portuguese  chapel,  and 
merely  to  save  appearances,  as  she  had  previously  been 
living  with  him  as  his  mistress.  On  another  occasion,  a 
woman  having  asserted  in  the  prisoner's  presence,  that 
slie  could  prove  that  his  first  wife  was  alive,  the  prisoner 
did  not  deny  the  fact,  but  stated  that  she  had  been  his 
mistress.  The  Judge  directed  the  jury  to  acquit  the 
prisoner,  unless  they  were  satisfied  that  at  the  time  of  the 
second  marriage,  he  was  conscious  of  the  existence  of  his 
first  wife — ^looking  at  his  means  of  knowledge,  and  the 
frequency  of  his  communications  with  his  family,  and  the 
various  untruths  which  he  told  concerning  his  wife,  and 
his  marriage  with  her.  Held  that  the  direction  was  right, 
or  at  all  events,  if  wrong,  put  the  case  too  favourably  to  the 
prisoner,  as  assuming  that  the  onus  of  proving  that  he 
knew  of  his  wife's  existence,  lay  on  the  Crown. 

Held  also,  that  there  was  sufficient  evidence  to  support 
the  finding  of  the  jury  in  favour  of  the  Crown. 

HM,  per  Wiitt  J.,  that  the  onus  of  bringing  himself  within 
the  proviso  of  sec.  22  of  9  G.  IV.,  c.  31,  lay  on  the  prisoner. 
Held  also  that  the  Supreme  Court  had  jurisdiction  to  try 
the  case,  under  9  G.  IV.,  c.  83,  sec.  4. 

In  reserved  criminal  cases,  only  one  counsel  will  be  heard 
on  either  side.     R,  v.  Packer  4Q 
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BILL  OF  EXCHANGE.  1.  A  bought  goods  of  the  plaintiff,  aud  at 
the  request  of  the  defendant,  the  plaintiff  gave  A  credit  for 
three  months,  and  afterwards  the  defendant  accepted  a  bill 
of  exchange  at  three  months  for  the  amount.  In  an  action 
on  the  bill,  it  being  found  that  the  defendant  originally 
promised  to  pay  for  the  goods  in  case  of  A's  default.  HM 
that  the  subsequent  acceptance  of  the  bill  was  not  for  the 
plaintiff's  accommodation,  but  was  supported  by  a  good 
legal  consideration. 

HM  also,  that  as  A  obtained  three  days*  credit  beyond  the 
time  originally  stipulated  for,  the  acceptance  could  l>e 
supported  on  that  ground  also.     WcUlackv,  A^Teiik         20 

CATTLE  DISEASE  PREVENTION  ACT  (24  Vic,  No.  11).  1.  An 
inspector  of  cattle  appointed  under  the  provisions  of  the 
Cattle  Disease  Prevention  Act,  has  no  power  under  the 
fourth  section  of  the  Act,  to  seize  horned  cattle  introduced 
into  the  colony,  contrary  to  the  proclamations  or  regulations 
established  in  pursuance  of  the  Act.     Pierce  v.  Bruux       36 

CERTIFICATE,  action  against  an  architect  for  not  giving  a.  Keliy  v. 
Bradiidge  103 

See  Action  1. 

CHURCH  AND  SCHOOL  LANDS.  I.  The  Crown  in  1826  erected 
a  corporate  body  in  the  colony  by  letters  patent,  with  the 
object  of  making  provision  '*  for  the  maintenance  of  religion 
and  the  education  of  youth"  in  the  colony.  There  was 
also  a  clause  enabling  the  Crown  to  dissolve  the  corporation, 
in  which  event  it  was  declared  that  all  the  lands  granted 
should  revert  to  and  be  absolutely  vested  in  the  Crown, 
subject  to  all  existing  contracts  in  respect  thereof,  to  be 
'*held,  applied,  and  disposed  of  in  such  manner  as  shall 
appear  to  us,  our  heirs  and  successors,  most  conducive  to 
the  maintenance  and  promotion  of  religion,  and  the  educa- 
tion of  the  youth  of  |lie  said  colony."  In  1829  and  after- 
wards, certain  srants  were  issued  to  the  corporation, 
which  were  declared  in  terms  to  be  for  the  purpose  of 
**  making  provision  for  the  maintenance  and  promotion  of 
religion,  and  the  education  of  the  youth  in  the  said  colony ;" 
and  it  was  declared  in  the  grants  that  they  were  "  subject 
in  all  respects  to  the  provisions,  declarations,  and  reffula- 
tions,  contained  in  the  letters  patent,"  and  that  the  land 
shall  be  **  subject  also  to  the  rules,  declarations,  ordinances, 
provisoes,  and  directions,  contained  in  the  letters  patent, 
relative  to  the  powers  thereby  given  to  the  corporation." 
Ifefd  that  upon  the  dissolation  of  the  corporation  in  1833, 
the  lands  granted  to  it  reverted  to  the  Crown,  in  trust  for 
the  maintenance  and  promotion  of  religion,  and  the  educa- 
tion of  the  youth  in  the  colony.  Held  also  that  it  was  a 
trust  for  a  religious  or  charitable  purpose,  and  not  void  for 
uncertainty. 

By  the  5  and  6  Vic,  c.  36,  the  <' waste  lands  of  the 
Crown "  were  to  be  conveyed  or  alienated  only  in  the 
manner  and  subject  to  the  regulations  prescribed  by  that 
statute.  By  section  3,  lands  required  for  certain  specified 
public  purposes  are  excepted  from  the  operation  of  the 
Act;  and  section  20  reserves  all  existing  promises  and 
engagements  made  by  or  on  behalf  of  Her  Majesty,  with 
respect  to  lands  in  the  colony.  By  section  23,  waste  lands 
are  defined  to  be  **any  lanJs  which  are  or  shall  be  vested 
in  Her  Majesty,  &c.,  and  which  have  not  been  already 
granted  or  lawfully  contracted  to  be  ffranted  to  any  person » 
&c.,  or  which  have  not  been  dedicated  or  set  apart  for  some 

Sublio  use. "     flefd  that  lands  so  granted  to  the  corporation, 
id  revert  and  become  vested  in  the  Crown  on  its  dissolution, 
but  did  not  become  waste  lands  within  the  meaning  of  Act. 
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By  the  18  and  19  Vic,  c.  54,  sec.  2,  the  disposal  of  waste 
lands  of  the  Crown  was  vested  in  the  colonial  legislature, 
subject  however  to  the  proviso  that  nothing  in  the  statute 
contained,  '*  should  afl&ct  any  contract  or  prevent  the 
fulfilment  of  any  promise  or  engagement  by  the  Crown 
with  respect  to  any  lands."  Held  that  lands  on  which  a 
trust  has  fastened  are  not  affected  by  the  statute. 

By  the  New  South  Wales  Constitution  Act  of  1853, 
section  47,  all  territorial,  casual  and  other  revenues  of  the 
Crown  (including  royalties),  from  whatever  source  arising 
within  the  colony,  are  made  part  of  the  consolidated 
revenue  fund.  By  section  20,  the  civil  list  is  declared  to 
be  granted  in  lieu  of  all  territorial,  casual,  and  other 
revenues  of  the  Crown,  to  the  disposal  of  which  the  Crown 
may  be  entitled  absolutely,  conditionally,  or  otherwise. 
By  section  58  the  management  of  the  waste  lands  of  the 
Crown,  and  the  appropriation  of  the  proceeds  are  vested  in 
the  colonial  legislature,  provided  that  nothing  therein 
contained  shall  affect  any  promise  or  engagement  of  the 
Crown  in  respect  of  such  lands.  Held  that  the  proceeds  of 
the  church  and  school  lands  do  not  form  part  of  the  con- 
sal  ida  ted  revenue.     The  Attorney  General  v.  Eagar        234 

COMMISSIONER,  The  Chief,  of  Crown  Lands  is  an  agent  lawfully 
authorised  to  make  a  promise  of  a  lettse  within  the  28th 
section  of  the  Crown  Lands  Occupation  Act  of  1861. 
Richards  v.   Whitford  110 

See  Crowh  Lands'  Occupation  Act  of  1861,  1. 

COMPOSITION,  deed  of  . 
See  Assignment. 

CONTEMPT,  qucarfi,  whether  justices  have  power  to  commit  for. 
Ex  parte  Cory  304 

CONDITION  PRECEDENT. 

Set  Plbadino,  1.     Sullivan  v.  Wilson  180 

CONTRACT.  1.  The  plaintiffs  overpaid  the  defendants  ^6360.  After 
several  demands  and  no  compliance  or  reply,  the  plaintiffs 
wrote,  giving  notice  that  they  should  insist  on  interest. 
The  defendants  still  neglected  to  repay  the  amount,  or  to 
answer  the  letters ;  but,  at  last,  they  repaid  the  principal, 
but  not  the  interest.  Held,  that  the  plaintiffs  were  not, 
under  the  circumstances,  entitled  to  recover  the  interest, 
although  under  5  Vic,  No.  9,  s.  23,  the  jury  (if  they 
thought  fit)  might  have  given  interest  in  an  action  for  the 
principal.     Mori  v.  Hiighes  and  others  17 

CORPORATION. 

See  Church  and  School  Lands,  1.     The  Attorney  General 
V.  Eagar  234 

CORPORATION  (SYDNEY) 

See  Sewerage  (Sydney)  Act,  1.  Tfie  Mayor  v.  Toogood^^ 

COSTS.  1.  The  successjful  party  on  taxation  will  not  Ije  allowed  the 
expense  of  making  a  survey  of  the  land  in  dispute,  prepara- 
tory to  the  making  of  a  plan  for  use  on  the  trial.  Walker 
V.  Buchanan  126 

COVENANT.  1.  The  plaintiff,  a  licensed  publican,  was  lessee  for  a 
term  of  years  of  premises  on  which  he  carried  on  that 
business,  under  four  persons,  of  whom  three  were  trustees, 
and  the  other  a  ceatni  que  trust.  Immediately  after  obtain- 
ing this  lease,  the  plaintiff  underlet  to  the  defendant  {or 
the  residue  of  the  term  less  three  days,  a  strip  of  land 
leading  from  C.  street  to  the  theatre,  the  property  of  the 
defendant.  In  the  deed  then  executed,  the  trustees  and 
the  cti^tni  que  trust  were  concurring  parties — they  covenant- 
ing not  to  molest  the  defendant  or  to  distrain  on  the  sublet 
portions  of  the  demised  premises,  in  respect  of  any  rent  to 
accrue  due  to  them.    The  defendant  covenanted  with  the 
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trustees,  cestui  que  trtua,  and  the  plaintiff  jointly,  their 
heirs,  &c. ,  that  he  would  within  a  specified  time  complete 
the  theatre,  that  he  would  during  his  tenancy  allow  no 
otiier  entrance  to  it  from  that  street,  nor  any  entrance  to 
the  boxes  except  from  C.  street — that  there  should  be  no 
entrance  to  the  pit  and  eallery  except  from  the  demised 
land,  and  that  he  should  always,  whenever  the  theatre 
itself  should  be  open,  keep  open  all  the  doors  leading  from 
it  to  the  said  land,  and  further  that  he  would  impose 
similar  covenants  as  to  those  entrances  and  doors  on  all 
tenants  of  the  theatre.  There  then  followed  covenants 
with  the  same  parties,  and  their  and  his  heirs,  &c.,  to  pay 
the  rent  and  taxes,  and  to  repair,  &c.  The  plaintiff  sued 
the  defendant  for  breach  of  covenant,  by  not  keeping  open 
the  doors  which  led  from  the  strip  of  land  to  the  theatre, 
although  the  theatre  itself  had  at  the  time  been  open — but 
that  he  had  closed  them,  so  that  persons  going  to  the  pit 
and  gallery  and  who  were  accustomed  to  pass  alon^  the 
said  strip  of  land  to  the  great  profit  of  the  plaintiff  m  his 
business  could  not  use  that  entrance.  Held,  that  no  action 
was  maintainable  on  the  covenant  declared  on,  or  any  of 
the  first  set  of  covenants  by  one  or  more  of  the  covenantees 
less  than  the  whole— but  that  all  of  them  must  join. 
Cunningham  v.  Fitzgerald  72 

CROWN. 

See  Intrusion  (Information  por).  Attorney  General  v. 
Robinson  23 

Liability  of,  to  informer,  for  money  of  the  latter  embezsled 
by  clerk  of  Petty  Sessions.    JB.  v.  Tupholme  341 

See  Petition  of  Right,  1. 

CROWN  LANDS  OCCUPATION  ACT,  award  under  the  6th  and 
8th  clauses  of  the  23rd  section  of  Tyson  v.  MeEvoy  359 
See  Award,  1. 

Pleading  a  promise  under  the  28th  section  of.  Richards  v. 
Whitfwd  294 

See  Pleading,  2. 

CROWN  LANDS'  OCCUPATION  ACT  OF  1861  (25  Vic,  No.  2). 
1.  Trespass  to  a  run.  Plea,  that  the  defendant  was  entitled  to 
the  possession  of  the  land  by  virtue  of  a  promise  made  by 
the  Commissioner  of  Crown  Lands,  on  31st  January,  1862, 
under  the  provisions  of  the  Crown  Lands'  Occupation  Act 
of  1861.  Replication,  that  the  plaintiff  was  entitled  by 
reason  of  possession  under  a  promise  by  letter  of  the  Com- 
missioner of  Crown  Lsmds,  in  December,  1850.  promising 
a  lease  of  the  said  land— issue  thereon.  The  letter  on 
which  the  plaintiff  relied,  was  a  letter  to  A.,  from  whom 
the  plaintifr  purchased,  and  stated,  **  I  am  directed  to  for- 
ward for  your  information,  a  description  of  the  approved 
boundaries,  subject  to  which  the  leases  of  the  respective 
runs  will  be  prepared."  The  enclosed  description  contained 
the  locifs  in  quo.  On  9th  J  une,  1852,  the  same  Commissioner 
wrote  to  the  plaintiff,  stating  that  the  description  in  the 
former  letter  was  an  error,  and  that  the  lease  of  the  station 
would  be  amended  so  as  to  exclude  the  loais  in  quo.  In 
May,  1859,  the  defendant  tendered  for  the  loctis  thos  ex- 
cluded. The  plaintiff  lodged  a  caveat  and  claimed  the  locuSy 
stating  that  he  had  purchased  it  from  A. ,  on  the  faith  of  the 
Commissioner's  letter.  But  the  Commissioner  of  Crown 
Lands,  in  August,  1861,  notified  to  the  defendant  the  ac- 
ceptance of  his  tender,  and  in  January,  1862,  notified  that 
he  had  the  authority  of  the  Governor  for  occupying  it. 
Heldt  that  the  letter  from  the  Commissioner  of  Crown 
Lauds  in  1850^  to  A.,  was  a  contract,  promise,  or  engage* 
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ment,  within  sect.  28  of  the  Crown  Lands  Occupation  Act, 
and  therefore  equivalent  to  a  lease. 

Hdd  also,  that  although  the  lltb,  12th,  or  13th  sections 
of  the  Order  in  Council  of  May,  1847,  may  not  have  been 
complied  with,  the  Governor  has  power  to  make  a  promise. 
The  Chief  Commissioner  of  Crown  Lands  is  an  agent 
lawfully  authorised  to  make  a  promise  of  a  lease,  within 
sect.  28  of  the  Crown  Lands'  Occupation  Act,  25  Vic, 
No.  2.    Richards  y.  Whitf&rd  110 

DAMAGES,  measure  of,  in  trover.    Bennett  v.  Flood  158 

See  Trover,  1. 

DEBTS,  SMALL,  Court,  debt  for  municipal  rates  will  lie  in.  Ex 
parte  Backhouse  85 

See  Municipalities  Act,  1. 

DEFAMATION. 

See  Slander. 

DISTRICT  COURT,  an  action  against  a  magistrate  for  anything 
done  by  him  in  the  execution  of  his  office  cannot  be  brought 
in,  it  he  objects.     Ex  parte  Balding  370 

DISTRICT  COURTS  ACT.  1.  It  is  sufficient  if  an  appeal  case  from 
a  District  Court  be  signed  without  being  sealed.  Halter  v. 
Moore  65 

2.  The  plaintiff  and  defendant  having  entered  into  a  partner- 
ship, the  plaintiff,  pending  the  partnership,  sued  the 
defendant  in  the  District  Court  for  goods  sold  and  delivered, 
money  lent,  monepr  paid,  and  on  accounts  stated.  Held 
that  it  was  a  question  for  the  jury  whether  the  items  had 
been  supplied  on  the  defendant's  individual,  or  on  the 
partnership  account,  and  that  in  the  former  case  only, 
could  the  plaintiff  recover  in  that  action. 

Held  alro  that  under  that  plaint  the  plaintiff  could  not 
recover  any  unliquidated  balance  of*  the  partnership  account 
under  the  8th  section  of  the  District  Courts  Act. 

Held  also  that  to  entitle  a  plaintiff  to  recover  under 
the  8th  section,  the  plaint  must  be  specially  formed. 

Held  also  (per  FTwe,  J.)  that  an  amendment  of  the  plaint 
so  as  to  raise  the  question  under  the  8th  section,  was  not 
within  the  scope  of  the  amendment  clauses  of  the  statute. 

Qtiffre^  whether,  if  so  framed,  the  plaintiff  can  recover 
pending  the  partnerslup.     Wyse  v.  Heggarty  175 

EJECTMENT.  1.  In  an  action  of  ejectment,  there  being  a  dispute 
at  the  trial  whether  the  land  claimed  was  rightly  described 
in  the  writ,  the  Judge  was  asked  to  amend,  but  refused, 
because  the  evidence  made  it  uncertain  whether  in  fact  the 
land  in  dispute  was  or  was  not  wrongly  described  ;  and  in 
lieu  of  amending,  he  directed  the  jury  to  find  the  facts 
specially ;  and  they  found  accordingly  that  the  land  really 
in  contest  was  known  to  the  defendant,  and  that  the 
defendant  came  prepared  to  defend  for  it,  and  that  it  was 
the  property  of  the  plaintiff,  and  the  juiy  described  it  by 
marks  on  a  plan.  The  Court  on  motion,  ordered  judgment 
to  be  entered  for  the  plaintiff  on  the  whole  record,  under 
the  5  Vic.  No.  9,  sec.  38.  Afterwards  and  before  habere 
executed,  the  plaintiff  commenced  a  new  action  against  the 
defendant  for  damages,  on  which  was  endorsed  a  notice  of 
his  intention  to  claim  a  writ  of  injunction.  An  injunction 
having  been  ordered  to  issue,  the  Court  on  motion  to 
dissolve  the  injunction,  made  the  rule  absolute.  Kosten  v. 
Haigh  366 

EQUITABLE  PLEA. 

See  Pleading,  1.    Sullivan  y,  Wilson  180 

EVICTION.  1.  Action  of  debt  for  two  quarters'  rent,  due  under  a 
lease ;  second  count,  for  use^and  occupation.  The  plaintiff 
(the  lessor)  had  since  the  lease,  evicted  the  defendant  (the 
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lessee)  from  a  portion  of  the  demised  premises  before  the 
first  quarter's  rent  became  dne,  but  the  latter  had  remained 
in  possession  of  the  residue.  Held  that  the  plaintiff  conld 
not  recover  under  either  count.     Orogan  v.  Slapp  231 

EVIDENCE.  1.  A  copy  of  the  act  and  warrant  in  favor  of  a  trustee 
appointed  under  the  Bankruptcy  (Scotland)  Act,  1826, 
purporting  to  be  certified  by  the  sheriff's  clerk,  and  to  be 
authenticated  by  one  of  the  Judges  of  the  Court  of  Session, 
\^  prima  facie  evidence  of  the  title  of  the  trustee  to  the 
goods  of  the  bankrupt,  under  the  73rd  section  of  the  Act, 
without  proving  the  sequestration.  {Mi'ford^  J. ,  disBejUiente.) 
Ex  parte  Briggs  299 

in  support  of  a  plea  of  autrefois  acquit,  what  is  sufficient. 
R.  V.  Fogg  216 

See  Autrefois  Aoquit,  1. 

of  ownership  of  cattle.    JB.  v.  Kennedy  154 

See  Larceny,  5. 

what  is  an  outhouse.     B.  v.  Wilcox  156 

See  Arson,  1. 

of  appointment  as  official  assignee.   Humphery  v.  Lloyd  374 
See Tnsolvbnt  Act,  2. 
.  of  a  judicial  proceeding. 
See  Perjury,  1.    B,  v.  Cohen  348 

EXECUTION. 

See  Trkspass,  1.     Matthews  v.  Ogg  1 

Payment  into  Court,  1 .    Smith  v.  Ogg  6 

FORGERY.  1.  Semble— In  tin  information  for  forgery,  the  allega- 
tion that  the  prisoner  forged  "  a  certain  cheque  which 
forged  cheque  purports  to  be  drawn  and  signed  by  M.  on  the 
Commercial  Banking  Company,  &c.,  in  favor  of  P.  or 
bearer,  for  £47,"  is  a  sufficient  description  of  the  instrument 
forged.     Reg.  v.  Phegan  127 

FRAUDS,  plea  of  the  17th  section  of  statute  of.  Cummings  v. 
Clifford  185 

See  Pleading,  3. 

FRAUDS,  STATUTE  OF  1.  A  sale  of  a  then  growiug  crop  of 
oranges,  with  power  to  the  purchaser  to  enter  and  pick 
them  during  the  ensuing  eleven  months,  is  not  a  sale  of  an 
interest  in  or  concerning  land  within  the  4th  section  of  the 
Statute  of  Frauds.     CuUan  v.  Peartte  200 

GAMING.  1.  Money  had  and  received  ;  accounts  stated.  Plea, 
alleging  a  gaming  contiact  by  betting  on  the  event  of  a 
horse  race,  and  that  the  money  sued  for  was  deposited  by 
the  plaintiff  in  defendant's  hands  to  abide  such  event,  in 
general  terms  of  the  8th  section  of  14  Vic,  No.  9,  and 
negativing  the  exception  in  the  proviso.  Averment,  that 
the  event  of  the  horse  race,  to  abide  which  the  money  had 
been  deposited  by  the  plaintiff  with  the  defendant,  had 
happened  before  any  notice  of  the  plaintiff  to  the  defendant 
requirins  the  latter  to  repay  the  amount  so  deposited. 
Held  bad.     Diiiat  v.  Rossitur  29 

GOLD  FIELD'S  ACT  (25  Vic.  No.  4.)  1.  A  proclamation  prohibiting 
any  alien  from  mining  in  any  part  of  a  gold  field  therein 
specitied  is  valid ;  and  an  alien,  holding  a  Minor's  Right 
that  issued  before  the  proclamation,  is  liable  to  a  pensHty 
under  the  8th  section  of  the  Gold  Field's  Act,  if  he  mines 
for  gold  in  a  place  named  in  such  proclamation.  ( Wise,  J., 
diaaentienle'' .     Kx  parte  Ah  Tchin  226 

GUARANTEE.  1.    White  contracted  to  sell  some  land  to  the  plain- 
tiff,  on  which  the  defendant  had  some  claim.     The  defen- 
dant gave  to  the  plaintiff  a  written  promise  in  the  following 
terms — '*I,  G.  B.,  do  hereby  guarantee  a  seuuine  title  to 
•  the  farm  purchased  by  W.  vV.  fthe  plaintiff)  from  WhiUy 

containing,  &c.,  and  known  as  White  s  farm,  in  consideration 
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of  his  causing  to  be  placed  to  my  credit  in  the  Commercial 
Bank,  Sydney,  at  once,  the  amount  of  purchase  money, 
£480,"  which  was  signed  by  the  defendant.  Held,  that  the 
only  promise  contained  in  this  instrument  was,  that  the  de- 
fendant would  guarantee  that  Whiit  should  have  a  good 
and  valid  title,  and  should  be  in  a  position  to  convey;  bat 
not  that  White  would  execute  a  conveyance  to  the  plaintiff. 
Wattr/i(ni  v.  Barclay,  14 

ILLEGALITY. 

See  Gaming,  1.     Dines  v.  Rosnilnr.  29 

INFORMATION  OF  INTRUSION. 
See  Intrusion. 

INJUNCTION.  1.  In  an  action  of  ejectment  after  verdict  for  the 
plaiatiff,and  before  habere  exeouted,the  plaintiff  commenced 
a  new  action  against  the  defendant  for  damages,  on  which 
was  endorsed  a  potice  of  his  intention  to  claim  a  writ  of 
Injunction.  An  injunction  having  been  ordered  to  issue, 
the  Court,  on  motion  to  dissolve  the  injunction,  made  the 
rule  absolute.     Koaten  v.  HcUgh,  366 

INSOLVENT  ACT  (6  Vic,  No.  17).  1.  The  words  •«  effects  real." 
in  the  seventh  section  of  the  Insolvent  Act,  include  land. 
Ex  parte  Bergin  173 

2.  In  an  action  by  the  official  assignee  of  the  insolvent  estate 
of  D.,  it  appeared  that  M.  (now  deceased)  was  the  assignee 
originally  appointed,  and  that  th«  instrument  appointing 
H.  after  reciting  that  H.  had  been  appointed  as,  and  to  be, 
one  of  such  official  assignees,  made  him  assignee  in  the 
place  and  stead  of  M.  (deceased),  of,  in,  and  for  all  the 
insolvent  estates  of  which  M.  was  assignee  at  the  time  of 
his  death.  Held  that  under  the  7  Vic,  No.  19,  sec.  12,  the 
previous  instrument  of  which  the  recital  unobjected  to  was 
evidence  in  itself,  at  once  vested  the  several  estates  held  by 
M.  in  H.,  and  that  H.  was  entitled  to  sue.  Humphery, 
official  assignee,  &c.  v.  Lloyd  374 

INSPECTOR  OF  CATTLE. 

See  Cattlk  Disease  Pbevkntion  Act,  1.  Pierce  v.  Bruce  36 

INTESTATE,  administration  of  assets  of,  since  the  Real  Estates  of 
Intestates  Distribution  Act  of  1862.     In  re  Carvell         354 

INTEREST. 

See  Contract,  1.    Mort  v.  Hughes  17 

INTERESTED  JUDGE.  1.  Where  a  District  Court  Judge  had  tried 
and  given  judgment  in  a  case  in  which  one  of  the  parties 
was  a  joint  stock  company,  in  which  the  Judge  was  a  share- 
holder, a  prohibition  was  granted,  although  the  objection 
was  not  taken  while  the  cause  was  proceeding,  and  although 
the  judgment  of  the  District  Court  Judge  was  against  the 
said  company.  The  Commercial  Bairxhig  Company  v. 
Balgamie  27 

INTRUSION  (INFORMATION  FOR).  1.  In  an  information  of 
intrusion  for  land,  of  which  the  defendant  had  been  in 
possession  more  than  twenty,  but  less  than  sixty  years. 
Held  that  the  Crown  was  entitled  to  recover. 

The  21  Jac   I.,   c.    14,  is  not  in  force  in  this  colony. 
[Mil/ord,  J.,  diwtiUiente).     Attorney  (leiieral  v.  Robinson  23 

JOINT  ACTION. 

See  Paymbnt  into  Court,  1.     Smith  and  another  v.  Ogg  6 

JOINT  COVE  I^ ANT. 

See  Covknant,  1.     Cunningham  v.  Fitzgerald  72 

JOINT  TRESPASSES. 

See  Trespass,  2.     Ojtborne  v.  Bndd  291 

JURISDICTION. 

See  Prohibition,  2.    Ex  parte  Ryan  221 
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JURY  (SPECIAL)  OF  12,  practioo  as  to.     TaU  v.  OoodUi  12 

Graham  v.  CommiMioner  of  Railways  13 

Nash  V.  Bank  of  New  South  Wales  13 

JURY.  1.  Where  at  a  trial  the  jury  had  been  by  conaent  of  both 
parties  discharged,  at  the  suggestion  of  the  presiding  Jndse, 
before  the  twelve  hours  had  expired  which  are  required  oy 
the  statute,  but  after  the  expiration  of  about  seven  hours  it 
being  stated  that  no  probability,  existed  of  a  verdict.  Held 
that  the  finally  successful  party  was  entitled  to  the  costs  of 
the  trial.  Dolby  v.  The  Bank  of  New  South  Wales  287 
Korffy.  The.  Australian  Steam  Navigation  Company       297 

JUSTICES.  1.  A  justice  of  the  peace,  acting  judicially,  in  the  exer- 
cise of  his  summary  jurisdiction,  cannot  refuse  to  hear  any 
attorney  who  has  been  retained  to  conduct  a  case  for  a 
client  as  an  attorney  or  advocate  in  the  matter,  because  of 
insulting  and  contemptuous  language  used  by  such  attorney 
on  a  similar  occasion  to  another  justice,  or  to  the  same 
justice,  but  on  a  former  day.     Ex  parte  Cory.  304 

2.  The  tenth  section  of  the  11  and  12  Vic,  c.  44,  is  in  force  in 
this  colony,  and  therefore  no  action  can  be  brought  in  any 
District  Court  against  a  justice  of  the  peace  for  anything 
done  by  him  in  the  execution  of  his  office,  if  such  justice 
objects  thereto  (per  Mil/ord,  J.)     Ex  parte  Balding       370 

LANDLORD  AND  TENANT. 

See  Eviction,  I.     Orogan  v.  Slapp  231 

LARCENY.  1.  A  prisoner  can  be  convicted  of  receiving  a  cow  then 
lately  before  feloniously  stolen,  knowing  it  to  have  been 
stolen,  although  the  cow  was  dead  at  the  time  when 
received.     B.  v.  Fogg  33 

2.  A  cheque  drawn  by  H.  was  by  H.  given  to  the  prisoner,  to 
be  by  tiim  delivered  to  W.  for  transmission  to  B.,  to  whom 
H.  was  indebted.  The  prisoner  was  convicted  of  laroeny 
of  the  cheque  laid  as  the  proi>erty  of  H.  ffeld  that  the 
property  was  correctly  laid  in  the  drawer,  H.  Beg.  ▼. 
Critchell  209 

3.  An  information  charging  that  **  M.  being  employed  in 
carrying  the  mail  between  O.  and  M.,  and  while  so 
employed,  did  feloniously  steal  a  piece  of  paper  enclosed  in 
a  letter  sent  by  post,"  and  not  laying  the  property  in 
either,  iu  any  one,  is  bad.     Beg.  v.  Moranda  152 

4.  Some  bushrangers  having  captured  K.  and  P.,  threatened 
to  murder  K.,  unless  K.  gave  them  £500.  It  was  then 
arranged  that  the  bushrangers  should  keep  K.  in  custody 
till  ten  o'clock  the  following  morning,  when  they  said  they 
would  shoot  him  unless  P.  should  go  to  R.,  the  father-in- 
law  of  K.,  and  obtain  the  money,  and  return  with  it  to  the 
bushrangers  before  that  time.  P.  went  with  Mrs.  K.  to  R., 
who  obtained  the  money,  and  gave  it  to  P.,  and  P.  then 
went  to  the  place  where  K.  was  in  custody.  The  bush- 
rangers having  asked  P.  whether  he  had  the  money,  he 
said  '*yes,"  and  threw  it  to  one  of  the  bushranffers  who 
put  it  in  his  pocket ;  the  bushrangers  then  rode  away, 
leaving  both  KT.  and  P.  at  liberty.  Held  that  the  offence 
was  certainly  larceny,  if  not  robbery,  as  against  P.  Semble^ 
it  was  also  larceny  as  against  R.    Beg.  v.  Cheshire         129 

5.  Larceny  of  a  mare  belonging  to  D.  It  was  proved  by  the 
superintendent  of  H.'s  run,  that  he  believed  the  mare  was 
D.  8  ;  that  it  had  been  eight  years  on  the  run ;  that  he  never 
saw  D.,  and  that  D.  had  never  told  him  that  she  was  his, 
but  that  his  employer  H.  had  told  him  so  ;  that  he  knew^  it 
by  the  brands  upon  her  ;  that  all  D.*s  stock  was  so  branded, 
and  that  he  (the  witness)  had  treated  all  with  similar 
brands  as  D.'s,  and  that  D  *8  stock  were  kept  on  H.'s  run 
for  him.     Held  per  Stephen.  C.  J.,  {Mil/ord,  J.,  dubitante. 
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and  Wise,  J.,  dissentiente),  that  there  was  not  sufficient 
evidence  of  the  property  as  laid,  and  the  prisoner  was 
recommended  for  a  pardon.     Reg.  v.  Kennedy  154 

6.  On  the  trial  of  an  information  for  larceny  of  a  horse^  it 
appeared  that  the  prisoner  was  driving  a  mob  of  horses, 
when  the  horse  in  question,  a  distinctly  branded  one, 
joined  the  others — it  being  near  the  owner's  run.  It  did 
not  appear  whether  the  prisoner  -who  was  riding  200  or 
300  yards  behind,  and  having  assistants  a-head  or  at  the 
side)  saw  at  the  time  that  this  horse  had  joined  his  own 
horses.  But  the  prisoner  the  next  morning,  counted  over 
(as  his  custom  was)  the  horses,  and  then  drove  the  whole 
on  together  to  their  destination.  The  Judire  refused  to  tell 
the  jury  that  assuming  this  to  be  a  case  of  dndine,  if,  when 
the  prisoner  first  saw  the  horse  with  his  mob,  he  did  not 
form  the  design  of  conversion,  he  was  not  guilty  of  lar- 
ceny; but  he  told  them  that  if  in  such  case,  when  the 
prisoner  first  did  some  act  or  gave  some  direction  by  M'hich 
he  treated  the  horae  as  part  of  his  mob,  or  incorporated  it 
therewith,  he  did  not  form  such  design,  he  was  not  guilty 
of  larceny.  The  jury  found  that  it  was  a  case  of  finding, 
and  convicted  the  prisoner.  Held  that  the  direction  was 
right.     Reg»  v.  Finlavfton  301 

MERCHANT  SHIPPING  ACT. 

See  Shipping,  1.  In  re  mortgages  of  ships  "Albion," 
•*  Myrtle,"  and  *  •  George  "  138 

MINERS'  RIGHT. 

Sec  Gold  Fields'  Act,  1.    Ex  parte  Ah  Tchin  226 

MONEY  HAD  AND  RECEIVED. 

See  Tenancy  in  Common,  1.     Peacock  v.  Hanson         191 

MORTGAGE.  1.  On  July  1, 1858,  H.  leased  certain  premises  to  K. 
for  five  years,  and  on  29th  June,  1860,  H.  mortgaged  the 
same  premises  to  M. ;  but  this  deed  was  not  executed  by 
M.  On  24th  December,  1861,  K.  executed,  and  H.  accepted 
a  deed  of  surrender  in  consideration  of  £150  paid,  and 
thereupon  H.  resumed  possession.  On  10th  December,  1862, 
M.  gave  K.  notice  of  his  mortgage,  and  claimed  all  the  then 
overaue  and  all  the  after  accruing  rent.  In  an  action  by 
M.  against  K. ,  for  rent  accrued  since  the  date  of  the  notice 
of  the  mortgage,  plea,  surrender  by  act  and  operation  of 
law  to  M.,  neld,  tnat  there  was  no  evidence  in  support  of 
the  plea,  and  that  the  plaintiff  was  entitled  to  recover. 
Mate  V.  Kidd  196 

MUNICIPALITIES  ACT  (22  Vic,  No.  13).  1.  Debt  for  rates  due 
to  a  municipality,  under  the  provisions  of  the  22  Vic. 
No.  13,  will  lie  in  a  Small  Debts'  Court,  created  by  the  10 
Vic,  No.  10.     Ex  parte  Backhouse  85 

NEGLIGENCE. 

Pee  Nuisance,  1.     Halter  v.  Moore  65 

NUISANCE.  1.  In  an  action  by  the  owner  of  land  adjoining  a 
public  road,  for  damage  done  to  that  land  by  on  overflow 
caused  by  the  unskilful  cutting  of  a  drain  in  the  road,  it 
appeared  that  the  defendants  employed  a  person  to  cut  the 
drain,  directing  him  to  make  a  sufficient  drain  so  as  to  carry 
off  the  water,  and  paid  him  a  stipulated  price  per  yard  ; 
and  he  employed  and  paid  men  under  him  who  did  the  work. 
The  p^son  thns  employed  by  the  defendants,  in  the  wrong 
exercise  of  his  judgment,  stopped  short  of  the  due  level,  and 
so  caused  the  overflow.  Held,  that  the  defendants  were 
responsible  for  the  injnry,  although  they  were  acting 
gratuitously  on  behalf  of  the  public  or  government,  and  ex- 
pending within  their  district  money  voted  for  this  work, 
and  although  the  work  in  question  so  undertaken  for  the 
public  benefit  was  paid  for  out  of  this  money. 
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It  is  sufficient  if  an  appeal  case  from  a  District  Court  be 
signed  without  being  sealed.     HoUter  v.  Moore  65 

ORDERS  IN  COUNCIL. 

See  Crown  Lands  Occupation  Act  of  1861,  1.  Bichards  v. 

WhU/ord  110 

OUTHOUSE,  what  is  an.      B,  v.  Willcox  156 

See  Ar-son,  1. 
PARTNERSHIP. 

See  District  Courts  Act,  2.     Wyse  v.  Heggarty         175 
PARTNERSHIP  PROPERTY,  sale  of,  under  execution  against  one 
co-partner.     Smith  and  another  v,  0<jy  6 

PAYMENT  INTO  COURT.  1.  In  an  action  by  A.  and  B.,  for  seiz- 
ing  and  selling  the  joint  property  of  A.  and  B.,  under  Kji.fa, 
against  A.  only,  Hdd  that  the  action  was  rightly  brought  in 
tne  joint  names  of  A.  and  B. 

The  first  count  was  for  breach  of  duty,  and  alleged 
that  the  defendant  had  sued  out  a  writ  of  JL  fa,  against 
A.,  and  that  the  writ  was  delivered  to  S.,  to  be  executed 
by  him  as  special  bailifl'  under  7  Vic,  No.  13,  and 
that  the  special  bailiff,  under  colour  of  l^e  writ,  seized 
and  sold  the  goods  of  A.  and  B.,  and  delivered  them  to  the 
purchasers,  and  also  sold  them  under  their  value,  and  also 
seized  and  sold  more  than  was  necessary  to  satisfy  the  writ. 
The  second  count  was  for  money  had  and  received. 

The  defendant  pleaded  not  guilty  and  not  possessed  to 
the  fir-st  count,  and  never  indebted  to  the  common  count, 
except  as  to  £157  6s.  lOd.  -  and  as  to  that  amount,  paid 
that  amount  into  Court.  The  plaintiff  joined  issue  on  the 
first  three  pleas,  and  replied  to  the  fourth  plea,  taking 
£157  6s.  lOd.  out  of  Court  in  discharge  of  the  causes  of 
action  to  which  it  was  paid  in.  Hddi  that  by  taking  out 
of  Court  the  money  paid  in  under  the  money  count,  the 
plaintiff  waived  the  tort,  and  could  not,  therefore,  recover 
on  the  first  count.     Smith  and  another  v.  Ogg  6 

PERJURY.  1 .  In  a  trial  for  perjury,  alleged  to  have  been  committed 
in  a  case  M'here  the  prisoner  (as  a  member  of  a  company) 
was  sued  by  one  Btrryman,  under  the  Masters  and  Servants 
Act,  for  wages  accrued  due  since  the  preceding  April, 
the  prisoner  swore  he  never  was  a  member  of  the  company 
in  question.  Held^  that  the  evidence  was  material,  and  that 
perjury  could  be  assigned  upon  it. 

It  was  proved  there  was  a  written  complaint  and 
summons,  out  neither  were  produced ;  but  a  minute 
book  which  contained  an  entry  —  **  Berryman  v.  Cohen, 
Wages.  Plea,  never  indebted  "  —  and  also  the  whole  of 
the  depositions  of  the  witnesses  signed  by  them,  and 
the  sentence  of  the  justice  signed  by  him,  was  received 
in  evidence  to  show  that  there  was  a  case  pending,  over 
which  the  justices  had  jurisdiction.  Held  that  the  evi- 
dence was  properly  admitted.  Beg,  v.  Cohen  348 
PETITION  OF  RIGHT.  1 .  In  a  petition  of  right,  it  was  stated  that 
the  suppliant  was  an  informer  and  prosecutor,  under  the 
Scab  Act,  against  S.,  for  a  breach  of  the  14th  section,  and 
that  .'^.  was  convicted  and  fined  by  two  justices,  and  that 
the  justices  directed  the  whole  of  the  fine  to  be  paid  to  the 
clerk  of  Petty  Sessions — he  being  the  clerk  of  the  division 
in  which  the  justices  usually  acted ;  and  also  ordered,  in 
pursuance  of  the  16  Vic,  No.  1,  s.  15,  suclT  clerk  to  pay  a 
moiety  of  the  fine  so  to  be  received  to  the  suppliant,  as 
being  entitled  to  the  same  under  the  statute  ;  but  that  the 
clerk  had  refused  to  do  so.  The  suppliant  then  stated,  that 
afterwards  the  Government  remitted  the  whole  fine  on 
certain  equitable  grounds ;  but  that  in  the  meantime  the 
clerk  embezzled  the  money,  and  it  had  never  been  paid  over 
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to  any  bod^ ;  and  praved  that  he  misbt  be  enabled  to  recover 
from  the  Cfrown  itself  the  amount  of  the  moiety  of  the  fine, 
as  money  received  by  the  Crown  to  the  use  of  the  suppliant. 
Heldj  on  demurrer,  that  the  plaintiff  was  entitled  to  a 
moiety  of  the  fine,  under  the  16  Vic.  No.  1,  s.  15,  but  that 
the  Crown  was  not  responsible.  Qtnnrey  whether  the  order 
of  the  justices  was  correct.     Beg,  v.  Tupholme  341 

PLEADING.  1.  Action  on  an  agreement  in  writing  between  the 
plaintiff,  defendant,  and  S.,  whereby  the  plaintiff  agreed  to 
let  cei-tain  land  to  S.,  and  defendant  became  surety  with  the 
plaintiff  for  the  due  performance  of  all  the  **  covenants  and 
agreements  on  the  part  of  S.,  and  for  the  payment  of  rent." 
Breach,  non-payment  of  rent  in  arrear  by  S.  or  by  the  de- 
fendant. Plea,  on  equitable  grounds,  that  before  the 
making  the  agreement  it  was  agreed  between  the  plaintiff 
and  defendant  and  S.,  that  the  plaintiff  should  execute  a 
lease  under  seal  of  the  premises  to  S.,  and  that  the  same 
should  contain  the  covenants  in  the  agreement,  and  that  S. 
should  execute  the  lease  containing  such  covenants,  and 
that  the  defendant's  liability  to  the  plaintiff  should  be  for 
the  performance  of  such  covenants  by  S. ;  and  that  the  de- 
fendant signed  the  agreement  on  the  faith  and  on  the  con- 
dition that  such  lease  and  covenants  should  be  executed  by 
plaintiff  and  S.  Averment,  that  no  lease  under  seal  was 
ever  executed  by  the  plaintiff  or  S.,  or  any  lease  or  cove- 
nants whatever.  Held  that  the  plea  was  an  answer  to  the 
action.     Sullivan  v.  Willson  180 

2.  Trespass,' g2fare  clattsum  fregit.  Plea,  not  possessed.  Kepli- 
cation,  under  the  28th  section  of  the  Crown  Lands'  Occu- 
pation Act  of  1861,  that  on  the  18th  December,  1850,  G.  B. 
being  then  an  agent  of  the  Crown,  in  that  behalf  lawfully 
authorised,  did  promise,  engage,  and  contract  with  J.  S.  A. 
for  the  granting  to  him,  unders  the  Orders  in  Council 
referred  to  in  the  Lands  Occupation  Act  of  1861,  for  a  term 
which  at  the  time  of  the  trespasses  was,  and  still  is,  un- 
expired, of  a  lease  of  the  locits  in  quo — and  the  said  J.  S.  A. 
entered  into  the  possession  of  the  said  land ;  and  after  such 
entry — and  during  the  said  term — the  plaintiff  purchased 
from  the  said  J.  S.  A.  all  his  right,  title,  and  interest  in  the 
said  land,  and  the  same  was  with  the  sanction  of  the 

government  duly  transferred  to  the  plaintiff  by  a  document 
ated  13th  November,  1851,  under  the  hand  of  the  said 
G.  B.,  then  being  such  duly  authorised  agent  as  aforesaid — 
and  the  plaintiff  entered  into  possession  of  the  land  in  such 
transfer  mentioned-  Held  bad,  on  demurrer,  for  not  alleging 
that  the  land  was  Crown  laud,  of  which  there  was  no  lease 
in  force.     Bichards  v.  Whit/ord  294 

3.  The  first  count  of  the  declaration  set  out  a  contract  for  the 
sale  of  4,000  sheep,  to  be  delivered  by  the  defendant,  and 
paid  for  by  two  promissory  notes  of  the  plaintiff  in  favor  of 
the  defendant.  Averment  of  the  fulfilment  of  all  conditions 
precedent.  Breach,  non-delivery.  The  second  count  set 
out  the  same  contract.  Breach,  that  although  the  plaintiff 
made  and  delivered  to  the  defendant  the  two  promissory 
notes  in  accordance  with  tlie  agreement,  and  although  the 
defendant  delivered  to  the  plaintiff  part,  to  wit,  3,000  of  the 
sheep,  yet  the  defendant  did  not  deliver  the  rest  of  the 
sheep.  The  third  count  was  in  the  same  terms  as  the 
second,  with  the  additional  averment  that  after  the  de- 
fendant had  so  delivered  to  the  plaintiff  the  said  part  of  the 
sheep,  he  took  the  same  away  from  and  out  of  the  possession 
of  the  plaintiff,  and  resumed  the  possession  thereof,  and  dis- 
posed of  the  same  to  his  own  use,  and  refused  to  allow  the 
plaintiff  to  take  away  the  same.     Plea,  that  the  agreement 
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was  a  contract  for  the  sale  of  goods,  for  the  price  of  £10  and 
upwards,  and  that  the  plaintiff  did  not  accept  any  part  of 
the  goods  so  jiold,  and  actually  receive  the  same,  nor  did  he 
give  anything  in  earnest  to  bind  the  bargain  or  in  part  pay- 
ment, uor  WM  any  note  or  memorandum  in  writing  of  the 
bargain  made  and  signed  by  the  defendant  or  his  agent 
thereunto  lawfully  authorised.  Held  a  good  answer  to  all 
the  counts. 

Semble^  that  a  plea  pleaded  to  two  different  counts, 
but  an  answer  to  one  count  only,  is  not  bad  altogether, 
and  on  demurrer  can  be  taken  distributively.  Cummings 
V.  Clifford  185 

admission  in.     Gumminga  v.  Clifford  188 

See  Assignment,  2.    Nalhan  v.  Fidd  95 

See  Assignment,  3.    Shoveller  v.  Ramsay  99 

See  Gaming,  1.     Dinet*  v.  RossUur  29 

PLEURO-PNEU  MONIA. 

See  Cattle  Disease  Pbevbntion  Act,  1.  Pierce  v.  Br^ice  36 

POSSESSION,  what  is  sufficient,  to  maintain  trover.  Bennett  v. 
Flood  168 

See  Trover,  1. 

POSTAGE  ACT. 

See  Larceny,  3.    R,  v.  Moranda  152 

PRACTICE,  CRIMINAL.  1.  Although  it  appears  in  a  criminal 
case,  reserved  under  the  13  Vic,  No.  8,  that  inadmissible 
evidence  has  been,  after  objection  taken,  received  at  the 
trial,  the  Court  will  not  give  effect  to  the  objection  if  it  ap- 
pears from  the  other  evidence  in  the  ca^*that  the  prisoner 
was,  without  any  reasonable  dnubt,  guilty  of  the  offence, 
and  especially  if  the  objectionable  evidence  was  not  in  any 
degree  likely  to  have  induced  the  conviction.  Reg,  v. 
Cox  189 

In  reserved  criminal  cases,  only  one  counsel  will  be  heard 
on  either  side.     Reg.  v.  Packer  40 

PRACTICE.  1.  Motions  for  new  trials  are  not  within  Rule  6,  of 
February  28,  1856,  and  therefore  affidavits  may  be  used  in 
showing  cause,  although  there  has  not  been  the  notice  or 
service  required  by  that  rule.     Jones  v.  Gorman  32 

2.  An  interpleader  order  had  been  obtained  directing  the  trial 
of  various  issues  between  A.  and  B.,  as  to  the  ownership  of 
certain  goods  in  the  possession  of  B.,  and  over  which  B. 
claimed  a  lien,  but  upon  which  A.  had  levied,  and  directing 
that  A.  should  proceed  to  trial  of  his  action  at  the  earliest 
available  day.  B.  retained  possession  of  the  goods,  but 
gave  a  bond  conditioned  to  pay  their  value,  or  the  amount 
of  A.'s  demand  on  tbem,  in  case  A.  obtained  a  verdict.  It 
being  found  that  due  diligence  had  not  been  used  by  A.  to 
bring  the  cause  to  trial,  the  Court,  on  the  application  of  B., 
ordered  the  bond  to  be  delivered  up  to  be  cancelled,  and  A. 
barred  from  prosecuting  the  action.  Levy  v.  MoUison  and 
another  81 

3.  Application  to  amend  rule  nin  for  a  new  trial  should  be  im- 
mediately after  service  of  the  rule.  Zimmler  v.  Manning  323 

4.  Where  the  writ  of  summons  stated  that  it  was  issued  in  an 
action  at  the  suit  of  (naming  the  plaintiffs',  as  directors  of 
the  M.  and  N.  M.  C.  Co.,  and  the  declaration  was  in  their 
own  right,  the  declaration  was  ordered  to  bi  amended  so  as  to 
correspond  with  the  summons.     Thorn  v.  Berriman       124 

6.  An  application  under  the  third  section  of  the  Real  Estate 
of  Intestates  DiBtribntion  Act  of  1862,  may  be  by  petition 
and  in  a  summary  way,  and  without  the  necessity  of  a  suit 
for  the  administration  of  the  estate.     In  re  Oarvell  354 

6.  Although  the  sum  in  issue  was  less  than  £500,  leave  to  ap- 
peal to  the  Privy  Council  allowed,  as  the  judgment  indi- 
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reotly  involved  a  claim  respecting  property  amounting  to 
that  sum.     Ty9on  v.  McEvoy  '  365 

7.  Entry  of  judgment  in  ejectment  under  the  38th  section  of 
the  6  Vic,  No.  9.  Kostm  v.  Haigk  366 
See  Ejsctmbnt,  1. 

8.  Where  a  portion  of  the  evidence  of  a  witness,  examined  on 
behalf  of  the  plaintiff,  relates  exclusively  to  pleas — the 
affirmative  of  which  is  on  the  defendant — the  plaintiff's 
counsel  may,  by  leave  of  the  Judge,  postpone  reading 
such  portion  until  ho  gives  evidence  in  reply.  Thorold  v. 
MUler  223 

9.  As  to  granting  special  juries  of  twelve.     Tate  v.  GoocUet  12 
PRIVY  COUNCIL. 

See  Appeal  to  thb  Privy  Council. 
PROHIBITION.  1.  The  Court  will  consider  all  the  circumstances, 
and  exercise  a  discretion  in  granting  or  refusing  a  pro- 
hibition under  the  Colonial  Justices'  Acts.  A.  laid  an  in- 
formation on  oath  for  an  assault  against  B.,  and  a  summons 
was  thereupon  issued  against  B.  He  did  not  appear  on  the 
day  appointed,  and  the  evidence  of  the  service  of  the  sum- 
mons failed.  The  same  justice  thereupon,  and  without  re- 
swearing A.,  issued  a  warrant  against  B.,  as  if  it  was  the 
first  process  against  him,  not  noticing  the  fact  of  the 

Erevious  summons.  B.  was  taken  under  this  warrant,  and 
eing  present  in  Court  protested  against  the  jurisdiction  of 
the  magistrates,  hot  eventually  pleaided  not  guilty.  SemUe^ 
per  Stephen^  C.  J.,  that  the  justice  had  a  right,  notwith- 
standing the  issue  of  an  abortive  summons,  to  proceed  by 
warrant  on  the  original  information  without  re-swearing  A. 
SembU,  that  even  if  B.  was  wrongfully  in  custody,  the 
justices  were  not  deprived  of  jurisdiction.  Ex  parte 
Heggarty  212 

2.  In  a  case  where  jurisdiction  is  conferred  on  two  magistrates, 
it  appeared  that  A.  was  convicted  by  two  magistrates,  but 
the  second  magistrate  was  not  present  when  the  evidence 
was  fliven,  and  he  merely  considered  it  as  it  appeared  on 
the  depositions,  in  conference  with  the  other  adjudicating 
magistrate.  Held  that  the  conviction  was  wrong,  following 
R,  V.  Marrington.     Ex  parte  Ryan  221 

PROMISE  OF  LEASE,  under  sect.  28  of  the  Crown  Lands  Occu- 
pation Act  of  1861.  Richards  y.  Whitford  110 
See  Crown  Lands  Occupation  Act  of  1861,  1. 

RATIFICATION. 

See  Trkspass,  1.    Matthtws  v.  Ogg  1 

by  A.  of  tort,  committed  by  agent  of  A.  and  B.     ZimnUer 
V.  Alanning  319 

See  Trover  2. 

REAL  PEOPERTY'aOT  (26  Vic,  No.  9).  1.  Every  application  to 
bring  land  under  the  provisions  of  the  Real  Property  Act, 
must  be  conHned  to  one  block,  or  to  a  contiguous  track,  of 
land.     Ex  parte  Bumell  148 

2.  An  application  to  have  lands  brought  under  the  operation 
of  the  Real  Property  Act  of  1862.  must  be  entertained  by 
the  Registrar  General,  although  it  appears  by  the  terms  of 
the  application  that  the  lands  in  question  are,  as  a  matter 
of  fact,  occupied  by  some  person  who  does  not  claim  in  any 
way  to  be  there  under  the  applicant.  Ex  parte  Hamilton  311 

REAL  ESTATES  OF  INTESTATES  DISTRIliUTION  ACT  OP 
1862  ^26  Vic,  No.  20). 
See  Intestacy,  1.     In  re  Carvell  354 

RECEIVING. 

See  Larcbny,  1.     R,  v.  Fogg  33 

RECOGNIZANCE.  1.  The  4  6.  liL,  c  10,  is  in  force  in  this  colony, 
and  the  Supreme  Court  has,  therefore,  the  same  jurisdiction 
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over  forfeited  recognizances  as  the  Barons  of  the  Exchequer 
in  Enffland.    In  re  Perrott  372 

RESERVATION.  1.  Trespass  for  entering  land  and  carrying  away 
trees  and  timber  therefrom.  Plea,  that  the  land  was 
granted  by  the  Crown,  subject  to  a  reservation  out  of  the 
same  of  {inter  alia)  all  stone,  gravel,  indigenous  timber,  and 
other  materials  required  for  naval  or  public  purposes  ;  that 
certain  indigenous  timber  and  other  materials  were  required 
for  making  a  public  road  ;  and  that  the  defendant,  being 
authorised  by  the  Crown,  entered  on  the  land  and  took 
away  that  timber  and  those  materials  for  that  purpose. 
Held,  on  demurrer,  that  assuming  that  the  stated  reserva- 
tion embraced  the  trees  and  mateiials  in  question,  and  that 
the  defendant  really  had  due  authority  from  the  Crown  for 
the  acts  performed  by  him,  the  plea  was  good.  Campbell 
and  another  v.  DctU  58 

ROBBEKY. 

See  Larcext,  4.     R,  v.  Cheshire  291 

SALE,  illegal,  of  partnership  property  under  execution.  Smith  and 
another  v.  Ogg  6 

See  Payment  into  Court,  1. 

SEWERAGE  (SYDNEY)  ACT.  1.  The  seventeenth  section  of  the 
Sewerage  Act  enacts  that  "  so  soon  as  a  public  sewer  Or  any 
part  thereof  shall  have  been  completed,  so  as  to  be  ready 
for  use,  in  any  street  or  other  place  witiiin  the  city,  so  that 
the  same  may  be  communicated  with  by  drains  and  sewers 
from  the  respective  houses,  &c.,  in  the  neighbourhood 
thereof,  the  occupier  of  such  houses,  &c.,  shall  pay  to  the 
Commissioners  the  following  rates  per  annum  (specifying 
them),  and  every  such  rate  shall  be  payable  according  to 
the  amount  at  which  such  house,  &c.,  shall  be  assessed  to 
the  city  rate,  if  the  same  have  been  so  assessed ; "  and 
*'  such  rate  shall  be  due  and  payable  in  advance,  on  and 
from  the  day  when  such  sew^er  shall  be  so  complete  and 
ready  for  use  and  communication."  In  an  action  for 
sewerage  rates,  where  a  part  of  a  sewer  had  been  completed 
in  accordance  with  the  provisions  of  the  Seworajge  Act,  and 
was  ready  for  use,  so  that  it  might  be  communicated  with 
by  drains  or  sewers  from  premises  iu  the  neighbourhood  of 
the  part  of  the  sewer  so  completed,  and  an  assessment 
was  duly  made  under  the  provisions  of  section  128  of  the 
Sydney  Corporation  Act,  by  which  the  value  of  such 
premises  for  the  purpose  of  the  city  rates  was  fixed.  Held 
that  a  debt  was  created  from  the  occupier  of  such  premises 
to  the  Corporation,  to  the  extent  of  the  rate  specified, 
measured  as  to  the  amount  payable  in  each  case  by  the  city 
assessment.     The  Mayor  and  othera  v.  Toogood  89 

SHERIFF. 

See  Trespass,  1.    Mattheica  v.  Ogg  1 

SHIPPING.  1.  S.  mortgages  a  ship  to  M.,  and  afterwards  to  P.  ; 
both  these  mortgages  were  registered.  M.,  under  section 
71  of  the  Merchant  ShippinK  Act,  sells  to  C,  but  before 
this  conveyance  is  registered,  P.  applies  to  the  Court  and 
obtains  a  suspending  order  under  section  65,  and  by  his 
petition  asks  for  lil^rty  to  sell  the  ship  under  the  power 
of  sale  vested  in  him  as  such  mortgagee,  under  section  71, 
on  paying  M.  the  amount  due  to  him.  He^d^  that  assuming 
the  Court  had  jurisdiction,  the  right  of  C.  as  against  M. 
was  an  equity  within  the  moaning  of  the  3rd  section  of 
the  25  and  26  Vic,  c.  63,  and  that  therefore  the  Court 
ought  not  to  interfere.  In  the  matter  of  the  mortgages  of 
the  8hi2)8  '*  Albion,"  **  MyrUe,"  and  **Oeorge''  138 

SLANDER.  1.  Action  for  slanderous  words.  The  first  count  of  the 
declaration    alleged    that    the    defendant    spoke    of    the 


INDEX  TO  CASES  AT  IxAlW.  xvii 

plaintifl;  *<Yoa  aie  a  false-swearing  old  vagabond,  70a 
robbed  me,  and  you  will  lob  eTeiybody  you  have  to  do 
with ;  you  will  rob  that  man  (meaning  O.  B.  K.)  before 
you  have  done  with  him."  A  second  count  alleged  that 
defendant  said  of  the  plaintifl;  ''You  are  a  false  swearer 
and  swindler;  you  swindled  me,  and  you  will  swindle 
them  too  (pointing  to  Q.  B.  K.,  and  meaning  G.  R  K.  and 
his  brother). 

The  plea  to  the  first  count  stated  that  the  plaintiff 
induced  the  defendant  to  lend  him  his  name  to  a  promis- 
soiv  note,  on  the  fraudulent  representation  that  the  ^aintiff 
had  goods  in  a  yard  which  were  unencumbered,  whereas 
the  goods  were  then  under  mortgage,  as  the  plaintifr  Imew,. 
and  that  the  plaintiff  was  insolvent;  and  that  the  result 
was  that  the  defendant  had  to  pay  the  promissory  note 
and  lost  his  money. 

The  plea  to  the  second  count,  after  setting  out  the  same 
facts  as  were  set  out  in  the  first  plea,  stated  that  in  an 
examination  before  the  Chief  Commissioner  of  Insolvent 
Estates,  the  plaintiff  committed  perjury.  Both  pleas  con- 
tained the  allegation  that  the  plaintiff  was  about  to  have 
business  transactions  with  G.  B.  K.,  and  that  by  reason 
of  the  facts  stated  in  the  plea,  it  was  for  the  public  benefit 
that  the  words  complained  of  should  be  spoken.  MM,  no 
sufficient  Justification,  under  the  Injuries  to  Character  Act, 
11  Yic,  No.  18,  sec.  4.    Mclmuun  v.  BoberUon  51 

SQUATTING  ACTION,  what  amounts  to  a  promise  under  the  28th 
section  of  the  Crown  Lands  Occupation  Act.  Buihards  v. 
WhUford  110 

See  Obowiv  Lands  Occupation  Act  of  1861, 1. 
pleading  a  promise  under  the  28th  section  of  the  Crown 
Lands  Occupation  Act    Bidhardt  v.  WhU/ord  294 

See  Plkadino,  2. 
SUBETT. 

See  Plsadino,  1.    SuUivan  v.  Wilton  180 

SUBBBNDEB  by  act  and  operation  of  law. 

See MOBTGAGB,  1.    Matey.  Kidd  196 

TAXATION. 

See  Costs. 
TENANCY  IN  COMMON.  1.  The  pUintiff  and  the  defendant  were 
tenants  in  common  of  some  land,  about  sixteen  acres;  the 
former  being  entitled  to  one,  and  the  latter  to  two, 
undivided  thirds,  and  this  land  was  let  to  B.  A  partition 
took  place,  and  afterwards  there  being  no  change  in  the 
occupation,  but  all  the  parties  knowing  there  had  been  a 
change  in  the  ownership,  and  that  the  plaintiff  had  seven 
acres,  and  the  defendant  nine  acres  exclusively  under  the 
partition,  the  defendant  continued  to  receive  the  rent  of 
the  whole.  HM  that  the  plaintiff  could  not  receive  from 
the  defendant,  one-third  of  the  rents  thus  received  in  an 
action  for  money  had  and  received.  Peacock  v.  Hamon  191 " 
TBESPASS. .  1.  Where  a  writ  of  ^  fa,  is  sued  out  by  an  attorney  and 
directed  to  a  special  bailiff  under  7  Vic,  No.  13,  sea  2, 
the  client  is  responsible  for  acts  done  by  the  bailiff,  in 
respect  of  or  by  color  of  the  process;  and  he  is  eqiudly 
liable  if  the  attorney  is  employed  by  some  one  on  his 
behalf  wiUiout  his  Imowledge,  and  he  afterwards  ratifies 
the  empl^rment    MaUhefwe  v.  Ogg  1 

2.  A.  and  B.  were  jointly  interested  in  a  station,  but  the 
cattle  running  on  it  were  their  separate  property;  each 
of  them  had  his  own  distinct  herd  and  stockyard,  with 
different  brands  and  stockmen,  but  the  separate  herds 
inter^uzed  habitually  on  the  joint  land,  and  ran  together 
B — fi^ 
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Held  that  A.  and  B.  were  not  jointly  liable  for  the  tres- 
passes of  their  reepeotive  cattle.  OAarne  v.  Budd  291 
replication  of  promise  nnder  the  28th  section  of  the  Grown 
Lands  Oooapation  Act,  to  plea  of  not  possessed  in  an  action 
of,  Biehardi  v.  WhUford  294 
See  Crown  Lands  Oooupation  Act  of  1861, 1.  Bitkards  y. 
WhUf4>rd  110 
See  Beseryatioh,  1.  Oampbea  y.  Deni  58 
TBOYEB.  1.  A  person  entmsted  with  the  duty  of  deliyering  sheep 
at  a  place  specified,  and  to  whom  tlie  animals  are  giyen 
oyer  for  that  purpose,  with  the  power  of  hiring  seryants 
nnder  him,  has  a  possession  and  snfScient  property  in  the 
sheep  to  enable  him  to  maintain  troyer  as  against  a  wrong 
doer. 

The  plaintiff  was  employed  to  driye  6000  sheep  belong- 
ing to  A.  and  B.,  a  distance  of  150  miles,  and  paid  a 
weekly  salary  bnt  was  not  responsible  for  losses  on  the 
jonmey.  He  had  power  to  hire  as  many  seryants  as 
should  be  necessary,  at  his  discretion,  during  the  journey, 
but  at  the  expense  of  A.  and  B.«  and  be  was  to  procure 
proyisions  for  the  men,  and  for  his  horse,  as  they  trayelled. 
In  the  course  of  the  journey,  about  1500  of  the  sheep  got 
astray  in  a  scrub,  near  a  station  of  the  defendant,  and 
the  plaintiff  being  unable  to  discoyer  them,  proceeded 
with  the  remainder  to  the  end  of  his  journey  and  then 
ascertained  the  large  number  missing.  The  plaintiff 
thereupon  went  back,  and  found  some  hundreds  of  the 
sheep  on  the  run  of  the  defendant,  which  had  been  re- 
marked and  clipped  since  the  loss.  The  defendant  claimed 
them  as  his  own,  relying  as  he  said,  on  his  oyerseer's 
knowledge  of  them.  Some,  howeyer,  were  deliyered  up, 
and  an  action  of  troyer  was  brought  for  the  remainder. 
Hdd  (St^herit  G.  J.,  dvbOarUe)  £at  the  plaintiff  could 
maintain  the  action. 

Hdd  also,  that  in  such  action  the  measure  of  the 
damages  should  be  the  full  yalue  of  all  the  sheep  when 
conyerted,  subject  to  a  reduction  by  the  yalue  of  those 
returned,  when  they  were  returned.  BenneU  y.  Flood  158 
2.  G.  gaye  a  bill  of  sale  oyer  certain  goods  to  the  defendant 
The  plaintiff,  in  ignorance  of  this  mortgage,  purchased 
these  goods  from  Q.,  took  possession  of  them,  and  having 
sold  a  portion,  remoyed  the  residue,  together  with  other 
^oods  subsequently  acquired,  to  anotiier  place  of  business. 
The  plaintiff  then  assigned  the  whole  property  to  L.  The 
defendant  being  unable  to  enforce  nis  own  mortgage 
personally,  employed  an  agent  to  do  so,  and  the  latter 
placed  the  matter  in  the  hands  of  a  solicitor.  Under  the 
instructions  of  the  latter  (he  throughout  equally  repre- 
senting L.),  the  plaintiff's  house  was  entered,  and  all  the 
goods  indiscriminately,  which  were  included  in  both 
securities,  were  seized  and  sold;  the  sale  being  certainly 
effected,  if  not  announced  to  be,  for  both.  It  was  proyed 
that  the  bailiff  seised  all  the  goods  at  the  same  time, 
under  each  bill  of  sale;  and  that  the  proceeds,  after 
deducting  the  expenses  and  the  amount  due  to  L.,  were 
•  remitted  to  and  receiyed  by  the  defendant  In  an  action 
of  trespass  for  this  illegal  entry  on  the  house,  and  troyer 
for  this  seizure  and  si^e,  the  defendant  pleaded  not  ffuilty 
and  not  possessed.  HM  that  the  defendant  was  liable 
for  such  entry,  and  for  the  intrusion  by  his  agent  up  to 
the  day  of  sale.  Held  also  (TTise,  J.,  d49$efMenU),  that 
under  these  circumstances  the  defendant  must  be  pre- 
sumed to  haye  seized  and  to  be  responsible  for  those 
goods    only    which   were   included    in   tL.   mort^ige   tc 
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himself;  and  as  the  jury  had  given  damages  as  for  the 
seisnre  and  oonvenion  by  the  defendant  of  all  IuB  goods, 
a  new  trial  was  granted.    ZKmmler  y.  Manning  810 


See  Ghubob  and  Sohool  Lands,  1.    The  Attomeff'Omaral 
y.  Eagar  284 

WAIYEB  of  tort,  by  taking  money  paid  into  Gonrt    8mUh  v.  Ogg        6 


CASES    IN    EQUITY. 


AFFIDAYIT,  IBBEOULAR,  Motion  to  set  aside  attachment  obtained 
ex  parte  on  an  irregular  afBdavit,  dismissed,  as  affidavit  still 
on  the  file.     Whyte  y.  Browne  21 


AGENT. 


See  Tbust,  Bbsaoh  or. 
See  Injunctiok,  3. 


ANSWEB. 

See  Plea,  Double,  1. 
APPEAL  FOB  COSTS.    Appeal  for  costs  only,  allowed  in  this  colony. 

Dight  y.  Gwdon  62 

ATTACHMENT. 

See  AFFIDAVIT,  Ibbbgulab. 
OOLLATEBAL  SEOUBITY. 

See  Injunction,  1,  2. 
COMPENSATION. 

See  Sfboifio  Pkbfobmanob,  1. 
CONSIDBBATION  IN  DEED. 

See  Bkdemftion. 
COBPOBATION. 

See  Injunction,  8. 
COSTS. 

See  Specific  Pebfobmance,  1,  2. 
^^     See  Vesting,  Obdeb. 
DEMUBBEB.    Demnrrer  for  multifariousness  under  the  cironmstances 

overruled.    BaUray  v.  Blanehard  82 

DISCOYEBY.    In  suit  by  purchaser  from  J.  J.,  deceased,  against  the 

trustees  of  his  will,  relating  to  the  land  purchased.    Held, 

that  the  late  solicitor  of  J.  J.,  and  the  present  solicitor  of  the 

trustees,  were  bound  to  inform  the  trustees  of  the  deeds  in 

their  respective  possession,  relating  to  the  said  lands,  and 

that  the  trustees  were  bound  to  enquire  of  them  and  make 

discovery  thereof  to  the  plaintiff.    Aaitray  v.  Blanehard      1 
EXCEPTIONS  TO  MASTEB'S  BEPOBT.     Form  of  exceptions  to 

Master's  Beport  framed  on  the  precedent  of  Freeman  v. 

Fairlee,  allowed  where  there  had  been  no  application  to  take 

them  off  the  file.    Bodd  v.  Eiekeg  6 

HEIB  AT  LAW. 

See  YESTiNa  Obdeb. 
IMPLICATION. 

See  Legal  Estate. 
INJUNCTION.    1.  Injunction  to  restrain  principal  from  suing  surety 

OD  certain  promissory  notes,  on  tne  ground  that  the  collateral 

securities  had  been  destroyed.    HeMy  v  Comieh  28 

2.  Injunction   granted   to    restrain  creditor  whose  debt  was 

secured  by  certain  promissory  notes  and  a  mortgage,  from 


zz  SUPBEME  OOUBT  BSSP0BT8. 

raing  upon  one  of  the  notes,  on  the  groond  that  he  had 
assigned  the  mortgage,  and  was  not  in  a  position  to  leoonvey 
the  mortgaged  property.    J(me%  y.  WaXker  84 

8.  A.  brought  an  action  (under  Absent  Defendant's  Aot> 
against  £.,  as  the  agent  of  a  mining  company,  called  G^  and 
issued  ezeontion  upon  the  plant,  fto^  of  a  conxuatioQ,  called 
G.  (limited).  A  had  intended  to  sue  G.  (limited),  and  there 
was  no  dispute  that  the  debt  was  due  by  it  Hddy  that  the 
action  was  not  against  G.  (lunited),  and  the  debt  did  not 
justify  the  seizure.  Injunction  granted  to  restrain  the  sale. 
The  MeSbowme  and  NewsoMlle  Miwrni  CoUUry  ComMwy  y. 
MeLean  105 

LAGH£8. 

See  Spboifio  Pksfobmakob,  2. 

LEGAL  ESTATE.  Trustees  of  will  take  legal  estate  by  implication, 
where  such  estate  necessary  for  the  performance  of  the 
duties  imposed  on  them.  The  ciroumstanoe  of  there  being  a 
gift  of  the  estate  to  the  person  beneficiaUT  interested,  not 
sufficient  to  prevent  this  implication  arising.  BUMe  y. 
Price  14 

LIQUIDATOB,  DUTIES  OF.  A.  and  B.  bein^  embarrassed,  dissolyed 
partnership,  and  appointed  G.  to  wmd  up  their  affiiiiB  in 
liquidation  and  pa^  the  debts  as  they  fell  due.  G.  paid 
some  of  the  debts  in  full,  and  some  he  did  not  pay  at  all. 
Ultimately  the  estate  of  A.  and  B.  was  sequestrated,  and  D., 
the  official  assignee,  filed  his  bill  against  G.  for  an  account 
and  charging  that  he  ought  to  haye  paid  the  debts  rateaUy. 
^  Bdd  that  D.  did  not  represent  the  creditors,  but  only  A. 

andB. 

HM^  that  under  his  instructions,  G.  was  not  bound  to 
pay  rateabl^. 

If  estate  msolyent,  Uquidator  (without  special  instructions) 
bound  to  pay  rateably.  If  solyent,  he  may  pay  as  the  debts 
fall  due  in  full.  If  doubtful  whether  solyent,  he  is  bound 
to  pay  rateably.    SemmU  y.  OampbeU  91 

MOBTGAGEE. 

See  lyjUNoriON,  2. 

MULTIPABIOUSNE88. 
See  Demubber. 

OFFIGIAL  ASSIGNEE. 

See  LiQUiDATOB. 

PLEA  DOUBLE.  In  negative  pleas  to  which  answer  is  required,  the 
rule  is,  that  the  defendant  must  answer  all  the  circumstances 
which  lead  up  to  the  equity  alleged  in  the  BiU,  and  denied  in 
plea,  but  must  not  deny  by  answer  the  equity  itself  relied  on. 
Plea,  that  defendant  claimed  no  interest  in  the  deeds,  &C.,  in 
the  Bill  mentioned,  and  that  any  knowledge  or  possession  of 
the  same  in  him  was  acquired  as  attorney  of  J.  J.  BM  bad» 
as  being  double — amendment  of  plea  refused.  Plea  to  stand 
as  part  of  the  answer,  with  liberty  to  ezoept  BaUray  v. 
Blanchard  81 

PLEA,  NEGATIVE. 

See  Plka,  Double. 

BEDEMPTION.  Bill  for  Bedemption  charged  that  the  ocmsideration 
in  the  deeds  was  not  paid  at  the  execution  of  the  deeds,  nor 
so  large  a  sum  ever  paid ;  and  prayed,  beside  usual  accounts^ 
an  account  of  all  monies  paid  by  the  defendant.  Answer 
set  up  special  agreements  as  to  the  consideration  to  be  in- 
serted in  the  deeds.  Held  that  agreements  were  proved, 
and  could  not  be  set  aside  in  this  suit. 

BEPBESENTATION  OF  CBEDITOBS. 
See  Liquidator. 

SOLIOITOB. 

See  DiscovEBY. 
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SPECIFIC  PERFORMANCE.  1.  In  suit  for  specific  performance, 
defendant  claimed  compensation,  as  havins  being  misled  by  ^ 
plaintiff's  misdescription.  Held,  that  as  defendant  bad  the  ' 
opportunity  to  verify  the  description,  he  *  could  not  claim 
compensation ;  but  as  the  difficulty  arose  from  plaintiff's 
misdesoription,  each  party  should  bear  their  own  costs. 
l^cUbott  V.  Cunningham  8,  67 

2.  Specific  performance  of  contract  concluded  in  1831,  and 
confirmed  in  1841,  Bill  being  filed  in  1847*  refused  on  the 
ground  of  Laches.  Confirmed  on  appeal  [dissentienU,  Ch.  J.)i 
hut  under  the  circumstances  without  costs  of  the  Court 
below,  or  appeal.     Berry  v.  Myard  67 

STATUTE  OP  LIMITATIONS. 
See  Trust,  Breach  of. 

TRUST,  BREACH  OF.  W.,  M.,  and  T.,  being  trustees  of  C.'s  will; 
W.  and  M.  left  the  colony,  and  appointed  E.,  by  power  of 
attorney,  to  act  for  them  ;  money  belonging  to  the  trust 
estate  was  received  by  Messrs.  G.,  J.,  and  R.,  the  solicitors 
of  the  estate  (J.  being  also  trustee),  and  paid  out  on  cheques 
of  the  firm,  and  applied  by  J.  with  cognizance  of  E.,  in 
manner  contrary  to  the  trusts.  J.  and  E.  being  insolvent^ 
W.  and  M.  filed  their  bill  against  6.  and  R.  Held,  that 
defendants  in  this  suit  were  not  liable  for  the  breach  of 
trust.  Held,  that  Statute  of  Limitations  had  barred  any 
claim  against  defendants  as  agents.   WeiUworth  v.  Oumer  22 

TRUSTEE. 

See  Legal  Estate. 

V  ESTING  ORDER.  Vesting  order  made  by  consent  where  Crown 
represents  estate  of  heir-at-law  of  intestate,  who  was  out  of 
the  jurisdiction.     Glascock  v.  Foreman  64 
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